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THE ASSASSINATION 



PRESIDENT LINCOLN 



AM9 TBM 



TRIAL OF THE CONSPIRATORS 



DAVID S. HEROLD^ 
MABT B. 8I7SBATT, 
LEWIS PATHS, 
QSORGB A. ATZERODT, 



EDWABD SPANOLKB^ 
SAMUEL A. MUDD, 
SAMUEL ARNOLD, 
MICHAEL O'LAUGHLEN. 



OmteiBliif tta« Ordtn eoBTtning Um OomBlMioii; 
tilM for iu gulduiM ; Pl«at of Uia aocniad to th« Juris- 
Attfon of the CommiMion, and for Soreranoe of Trial ; 
TMtlmony in fall conoemlng the AnaieinAtioii, and 
mteBding drcamstaiicei ; Fllfht, punolt and a^tare of 
Utn Wilkee Booth ; Attempted AMMeination of Hon. 
W. H. Sevard, Secretary of State. Official Docomenta 
tad Teetimony relating to the following plots: The 
AbdvctioB of the President and Oabinet, and carrying 
ttsB to Bichmond ; The Assassination of the President 
lad Oabinet ; The Murder of President Lincoln by pres- 
md» of inflbcted clothing ; The introdnelion of pestilence 
iMo Northern cities by clothing infocted vith Tellow 
Vtfw and Small Pox; Starratioa and murder of Union 



prisoners In Southera prisons; Attempted burning of 
New Tork and other Northern dties; Poisoning the 
water of the Croton Beserroir, New Tork; Baid on BL 
Albans; Contemplated raids mi BufAdo, Ogdsnsbnrg, 
etc. ; Burning of Steamboats on Western rirers, OoTem- 
ment Warehouses, Hospitals, ste. ; OompUdty of Jelliir- 
son Daris, Jndah P. Bei^Jamin, Awob Thompson, George 
N. Sanders, Bererley Tucker, 0. 0. CHay, ete. ; Jacob 
Thompson's banking aooount in Canada; The mining of 
Libby Prison, and preparations to blow it np; The '*dls* 
organisation of the North** by a system of terro^PB 
and infernal plots; Argumente of Counsel for the 
Accused; Beply of Hon. J. A. Bingham, Special Judf^ 
AdTocate ; Pindings and S M ton sai of the Aoeussd, etOt 



COMPILED AND ARRANGED BT BENN PITMAN, 



BBOOBDBB TO THB 00MMIB8I0V. 



PUBLISHERS* 

MOORE, WILSTACH & BALDWIN, 

36 Wnr Foueth Stexxt, CnrcnrHAn. 

Nbw Toex, <M) Walkbb Stxbr. 

1866. 
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Sntor«d according to Act of CongroM, In the year 1866, 

Br MOOBE, WIL8TACH A BALDWIN, 

In the Clerk's Office of the District Coart of the United 8Utes for the Soathem District of Ohio. 
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APPROVAL OF THE SECRETARY OF WAR, ETC. 



MiLITAST COMMIMIOX, PuriTEHTIART, WJlBHIKOTOH, D. C^ \ 

Tuuday^ Jum 20, 1866. J 
:mio. Qma. Jonrs Holt, Jmdge A4 9 oeat§ O mttnt: 

General — ^To satisfy the present public desire, and for future use and reference, it 
8 certainly desirable that an authentic record of the trial of the assassins of the 
jite President, as developed in the proceedings before the Military Commission, should 
be published: such record to include the testimony, documents introduced in eyidence, 
discussion of points of law raised during the trial, the addresses of the counsel for the 
accused, the reply of the Special Judge Advocate, and the findings and sentences. 

Messrs. Moore, Wilstach & Baldwin, publishers, of Cincinnati and New York, are 
willing to publifih the proceedings in respectable book shape, and I will arrange and 
oompile, on receiving your approval 

I respectfully refer to the printed work, "Tete Indianapolis Treason Trials," as an 

indication that my part of the work will be performed with fjuthfulness and cara 

Very respectfully, your obedient servant^ BENN PITMAN. 

Recorder to CkmnusdfnL 
Indorsed and approved by — 

BATID HUirTBB, Mi^. 0«q. U. B. Tola. LEWIS WALLACE, Mi^. Gen. U. 8. Yob. 

AUGUST y. KAUTZ, Br«T. Mi^l. Qtu. U. 8. Yols. BOBBBT 8. FOSTBB, Bnr. M 4. Qtn. U. 8. Toll. 

ALBION P. HOWB, Brig. Gmi. U. 8. Toll. T. M . HABBI8, Brig. G«n. U. 8. Yols. 

JAXES A. SKIN, Brey. Brig. 0«d. U. 8. Yols. 0. H. TOMKINS, Brer. Ool. U. 8. Army. 

DAVID B. GLENDENIN, Lieut. Col. 8tb IIli. Oct. JOHN A. BINGHAM, SpM^lal Judge AdTOoatt. 

H. L. BUBNETT, Brer. Ool. and Special Judge Adrooate. 

BmiBAu or Militabt Justice, June 80, 1866. 
By authority of the Secretary of War, the publication of the work referred to in the 
foregoing letter, will be permitted, on the condition^hat it be made without cost to the 
Government, and that it be prepared and issued under the superintendence of C6L 
Burnett, who will be responsible to this Bureau for its strict accuracy. 

J. HOLT, Judge AdvoeaU OeneraL 

JuDGB Advooatb's On iox, Dkpabtmbnt or the Ohio. ) 

CiHOiHHATi, October 2, 1865. J 

In obedience to the directions of the Secretary of War, through the Judge Advocate 

General, I have superintended the compilation and publication, in book form, of the 

record of the trial of the conspirators at Washington, for the assassination of the 

late President^ Abraham Lincoln, and the attempted assassination of the Secretary of 

State, Mr. Seward, other members of the Cabinet, and Lieut G^n. Grant, and hereby 

certify to its fidthfiilness and accuracy. H. L. BURNETT, 

Judjfe AdeocaU DepU qf the OhiOf and Special Jyidge Aduocaie of the Oommietion, 

The entire testimony adduced at the trial of the assassins of President Lincoln is 
contained in the following pages. It has been arranged in narrative form, to avoid 
onnecessary repetitions, and to present the fSebcts testified to by each witness in a concise 
and consecutive form. The phraseology is that of the witness; the only license taken 
with the testimony has been its arrangement in historical sequence, both as to generals 
and particulars. 

Whenever the meaning of a witness was donbtM, or an evasive answer was given, or 
irhenever the language of the witness admitted of a double interpretation, or of no 
interpretation at all, the questions of counsel, and the answers of the witness, have 
beenietained. B. F. 
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BM*. JoHH O. BoLUHD B«^T(4 ■« IMiw tto*) Thomut In nteumtofir. Hiidd'i 



,. ThoBu'j»iHit»tLon&rT«nolt^k hla k#aift „ 

.. Tbomu'i nimtstlon: npuutJuB otllr. HdAI „ 

.. BepotatJon of 1>- J, Thomu for Teracltr ukd lorkM 



DR. HUDD IN WABHINaTOH DECEKBER IS, ItU. 
XarM. JuiauB T. Hodd _ Ib Wuhinfton with Dr. Msdd; hli eharutw) hw Booth 

cuulon onthf idmlHlDnortaittisanr; Dr. MDild'i loialii. 

sSs»'. 1- a. Moii'iimiMTr."'!!"'".;".'.'.'.'.'."'.'."!: MB3dMkrd'tLm"obriri°»"ioTs'?romwiihinaion!::;:::::i;;: 
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:. Dr. Undd homo a 






Hurnr L, Uvm,Ju „ 8»w Dr.KmW d.llT from M 

Da. J. H. BtAimiD 8«'Dr*4oddMhiiiiirch ;* Mndd'i 'tilKrt'ci^ 



T GIKSfiOBO APRIL llTH. 

Wsnlirllh Dr. HnddiownFrthlpofDr. Hndd'i farm 

A(hlihonH23dHiirrb: anlB Id April 



Kv ». Db. J. U. BkUTOBn.... 



DB. MDDD'S ABSBNCI FBOU ROHI. 
Dr. Modd (Ton. horn* thiw nlitbU 



LioiuU) B. Ron Haiid'of HuMnitloBoallUDrdif'iLRiirBaraVliiira 

Db. Jobbth Bt&imBD.. ......4.. ............. BrrnBtowii road u leen fn^ Bool'o hMBI »....»»...»... 

K. D. K. Bun _ Uiidd In hli iton on lbs l»b _ 

JoBH AcTUH Bair Dr. HuddDDhlivirloBTyutowDlMlawsdlo'BBIBni 

Ihg pun r»laruHl Bluu „ _ 

Hamh L KcPmBM)! _ „ Hnrd af uhhImiIoh on Salnrdai ; rointallon oT Thomu. 
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Jan* t. Jma T. Dato 

" Joan F. Hau>t.... 



iiiHI. Jim Htkaw...'".'".!!"'^ 



<«■ U nr. Hndd'i onTrldir-^. 



MnotkDowIlT. K. ,. 

_t. 8. ATMadd at wikar _ 

JnaiT. JuB Jdbbk JUHW. _ Bu»t kaow Dr. Iladd) un>r at 1^ anmtt^ kvoHi 
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.. Mr. Knrlon In lh« Bnpnna Conrt SdHiinh 
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Su-u B. BoEieii.^. 



UUB*L JubL. HcFiuil O'LaiighLlD I 



MICHAEL O'LADOHLIN.' 



IKImKy lHt««B BoaU^O'lAB^IlB, and Aranld ,...,„. 

StTMpandi'DCF IwtwKa ewthrv^LM^IIa. aad Ara^ 
Iwram thin Bonlb to U'Lai4^ip...T..., ^ 

iTiiriMT „.._ AboQih dJanitch ftoBi Boolli loU'Laur' - 

HIT D4KiUiind(rijiu 

EuLi ^ - » In Wuhiiutuu n 



Uuoi KtUDu'Kiicci' 



RmDnMW O'Linglilfn tUii 

O'LanBhUnilUmhouBofSiB'rofWat 



Hiacm P. NoBTim „ B*« Atucodl and O'LunghllD with Boolb at Hatloaal.... 

DEFENSE OF MICHAEL O'LACOHLIN. 
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HiJiaV B. PimDT'!!™".r 
■-:■ U. rvuB*....,„... 






8AMDEL ARNOLD. 
KarlB. KiToaO. Boana^.— _ 



laabdDctttatPn^Bl _ 

KarB. ToLTUBB KuraAU. „, _. CooteBU or Arnold*! niptt-HCk -. 

HmU- Liivt. WiLtuB U. Tiaai LttWi ilanHl " »iin" fowid In B«atb'* Inak....- 

MajM. WiLLua HoPaall. IdmllBsd tb* wrlKiiit uf Ih> hitur ai An^ V... 



CiaDwia B. JLaan..!!I."!!!!iiL'i.'.. !!!'.!!!!". DiKoiHlon'on iidmliiuDi 

KU. Jamh I., HnPun. Ided'S«d Arnold"! iiaiidwrtiinir"!!.'.'.'.'.'!".;! 
II. LimBToaP. D. Kbwbaii ArooklrtcislirediDiplcluiuouHuj loiur.... 

DEFENSE OF SAMUEL ABNOLD. 

Kttn, WnxuH B. AiaOtB .....—._—„■_— mwnatHinUor ATDDldHtrchltitM Apri 
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TouBi^ BoT. H. D.._..._..~.«... 



PROOEEDIlSraS 



or A 



MILITARY COMMISSION, 

Convened at Washington, D. C, by virtue of the following Orders : 

XMT l?!S^'^^J'^^*f*io*« 1 Columbia, on Monday, the 8th day \)f May, 
WMhiaftonCity.Mayi.i«5j i8fi5. at 9 o'dock aT M. or as BOon thcii^ 

TT^!f c!^' the Attorney^eneral of the ^^/^ practicable, for the trial of David B. 

United suites hath pven hi8op,mon: ^^^^j^ ^ ^' Atzerodt, Lewis Payne, 

That die persons implicated in the murder ^.^^^^^ O'Laughlin, Edward Spangler, ftim- 

of the late President, Abraham Lincoln, and ^^j ^^^^^ tfary R Surrattf Simuel A. 

^J^^?^^*'"Pr^^Q'^!?»°*^^^V^^^^^?r^^^^ Mudd, and such other prisoner as may be 
William H. Seward, Secretary of State, and ^ ^^ y^^^^^ . j^ j^ted in the murder 
in an alleged «>nspiracv to assassinate other ^^ ^jf^ j^^^ President, Abraham Lincoln, and 
officers of the Federal Government at Wash- ^j^^ attempted assassination of the Honoroble 
ington City and their aiders and abettors, ^jjjj^^ ^ g^^^^ Secretary of State, and 
are subject to the jurisdiction of, and lawfully -^ ^^ ^j^^ conspiracy to aiiassinate other 
triable before, a Military Commission ; ^^^^^ ^^%^ ^^^^^ Government at Wash- 

.i> ."^ ^''A''^'*''''-; J f -I ^- * ^ Assistant j^ ^.j^ ^„j ^^.^ ^.^^ ^^^ abettors. 

Adjutan^General detail nine competent mm- *» ■'' 

tary officers to serve as a Commission for the detail roR the ooubt. 

trial of said parties, and that the Judge M^jor^eneral David Hunter, U. S. Vol- 

Advocate General proceed to prefer charges u^teers. 

against said parties for their alleged offenses, Majo^General Lewis WaUacc, U. a Vol- 

and bnn^ them to tnal before said Military unteers. 

Commission; that said trial or trials be con- ^^^^^^ Majo^General August V. Zauti, 

ducted by the said Judge Advocate General, -q g Volunteers. 

and as recorder thereof, in pereon, aided by Brigadier^eneral Albion P. Howe, U. a 

such Assistant and Special Judge Advocates Volunteera 

as he may designate; and that said trials be Brigadier-General Robert S. Fpster, U. a 

conducted with all diligence consistent with Volunteers. 

the ends of justice: the said Commission to ^^^^^ Brigadie^G^neral Cyrus B. Com- 

"^T^^w ^^g»^/?,^?«"^ , ^ ^ . stock, U. a VQlunteers. 

2d. That Brevet Major-Geneml Hartranft Brigadier^eneral T. M Harris, U. a Vol- 
be assigned to duty as Special Provost Mar- unteers 

ehal General, for the purpose of said trial, 3,^^;^ Colonel Horace Porter, Aid-de- 
and attendance upon said Commission, and Qqj^t^ 

^L^^?^?^^^ ^^.f *?^*^^.- . , . ,. , LieutenantrColoncl David B. Clendenin, 

3d. That the said Commission establish Eighth Illinois Cavalry 

euch order or rules of proceeding as may firigadier-General Joseph Holt, Judge Ad- 

avoid unn^easary delay, and conduce to the yocate General U. a Army, is appointed the 

ends of public Justice. t^ttxto^xt J«clg« Advocate and Recorder of the Com- 

[Signed] ANDREW JOHNSON. mis^on, to he aided by such Assistant or 

Special Jadge Advocates as he may desig- 

Wak DiPAmTMsxT, Adj*t-Okxi&al*b Ojttcs. 1 nata. 

waihington. Mux 6, Mi5j The Commission wfll sit without regard to 
Special Orders, No. 21L houn. 

BXTBAOT. By order of the President of the United 

• « « «« ft ftft Statea 

4. A Military Commission is hereby ap- [Signed] W. A. NICHOLS, 

pointed to meet at Washington, District of AuiHcaU Aiffutant-G^aural. 

2 ^^^^ 
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THB OOKSPnUOT TBIAL. 



OovBT-Booii, WASHnroToir, D. 0.. \ 
MaTV, 1865, 10 o'clock A. If. / 

The Commission met pursuant to the fore- 
going Order& 

Au the members present; also the Judge 
A<lvocate General 

The Hon. John A. Bingham, and Brevet 
Colonel H. L. Burnett, Judge Advocate, were 
then introduced by the Judge Advocate 
General as Assistant or Special Judge Advo- 
cates. 

The accused, David E. Herold, George 
A. Atzerodt, Samuel Arnold, Lewis Pavne, 
Michael O'Laushlin, Edward Spangler, Mary 
E. Surratt, and Samuel A. Mudd, were then 
brought into court, and being asked whether 
they desired to employ counsel, replied that 
they did. 

To afford the accused opportunity to secure 
counsel, the Commission adjourn^ to meet 
on Wednesday, May 10, at 10 o'clock A. M. 



OOUKT-BOOM, WASHnrOTOH, D. 0.. 1 
Mar 10, 1865. 10 o'clock A. If . / 

The Commission met pursuant to adjourn- 
ment 

Present, all the members named in the fore- 
going Order; also present the Judge Advo- 
cate General, and Assistant Judge Advocates 
Bingham and Burnett 

The Judge Advocate General then read the 
following Special Order: 

Wae DiPAftmsMT, Ai>J*T-OnnftAL*s Omcs, 1 

WMhlngton, May 9, 1865. / 

Special Orders, No. 216. 

BZTRAOT. 



91. Brevet Brigadier-General Cyrus B. 
Comstock, U. S. Volunteers, andf Brevet 
Colonel Horace Porter, Aid-de-Camp, are here- 

S relieved from duty as members of the 
ilitary Commission, appointed in Special 
Orders No. 211, paragraph 4, dated '*War 
Department, Adjutant^eneral's Office, Wash- 
ington, May 6, ISCS/* and Brevet Brigadier- 
General JAmes A. Ekin, XT. S. Volunteers, 
and Brevet Colonel C. H. Tomkins, U. S. 
Army, are detailed in their places respectively. 

The Commission will be composed as fol- 
lows: 

Major-General David Hunter, XT. S. Volun- 
teers. 

Major-General Lewis Wallace, XT. S. Volun- 
teera 

Brevet Migor-Gkneral August V. Kautz, XT. 
S. Volunteers. 

Brigadier-General Albion P. Howe, U. S. 
Volunteera 

Brigadier^eneral Robert & Foster, XJ. S. 
Volunteers. 

Brevet Brigadier-Ckneral James A. Ekin, 
XJ. S. Volunteera 

Brigadier^eneral T. *M. Harris, XJ. S. 
Volunteers. 

Brevet Colonel C. H. Tomkins, XJ. S. Army. 

Lieutenant-Colonel David R Clendenin, 
Eighth Illinois Cavalrj. 



Brigadier-General Joseph Qolt| Jndgw Ad- 
vocate and Recorder. 

By order of the President of Ui6 F'aited 
States 

[Signed] E. D. T0WN8END. 

Assistant AcffiO^iU-OenerctL 

All the members named in the foregoing 
order being present-, the Commission pro- 
ceeded to the trial of David E. Herold, George 
A. Atzerodt, Lewis Payne, Michael O'Laugh- 
lin, Edward Spangler, Samuel Arnold, Mary 
R Surratt, and Samuel A. Mudd, who were 
brought into court, and having heard read 
the foregoing orders, the accused were asked 
if they nad any objection to any member 
named therein, to which all severally replied 
thev had none. 

The members of the Commission were 
then duly sworn by the Judge Advocate Gen- 
eral, in the presence of the accused. 

The Judge Advocate General, and Assist- 
ant Judge Advocates, Hon. John A. Bingham 
and Brevet Colonel H. L Burnett, were then 
duly sworn by the President of the Commis- 
sion, in the presence of the accused. 

Benn Pitman, R Sutton, D. F. Murphy, 
R. R. Hitt, J. J. Murphy, and Edward V. 
Murphy, were duly sworn by the Judge 
Advocate General, in the presence of the ac- 
cused, as reporters to the Commission. 

The accused were then severally arraigned 
on the following Charge and Specification : 

CHARGE AND SPECIFICATION 

AOAIKST 

DAVID E. HEROLD, GEORGE A. 
ATZERODT, LEWIS PAYNE, MI- 
CHAEL O'LAUGHLIN, EDWARD 
SPANGLER, SAMUEL ARNOLD, 
MARY E. SURRATT, AND SAM- 
UEL A. MUDD. 



CHARGE. — For maliciously, unlawfully ^ and 
traitorously^ and in aid of the the existing 
armed rebellion against the United States ^ 
America^ on or before the 6th day of March^ 
A. D. 1865, and on divers other days, between 
that day and the I5ih day of April j A, D. 
1865, combining^ confederating^ and con spir ing 
together with one John H. Surratt^ John Wilkes 
Booth, Jdf'eTSon DaviSy George N. Sanders, 
Beverly Tucker, Jacob Thompson, William C. 
Cleary, Otement C. Clay, George Harper, 
George Young, and others unknown, to kill 
and murder, within the Military Departmeni 
of Washington, and within the fortified and 
intrenched lines thereof. Abraham Lincoln, 
late, and at the time of said combining, con- 
federating, and conspiring. President of the 
United States of America, and Oommander-irt' 
Chief of tJu Army and Navy thereof; Andrew 
Johnson, now Vice-President ^ the United 
States aforesaid; William H. Seward, Secre- 
tary of State qf the United Stales e^oreeaid; 
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and Ulysses S. Oranty lAeuienant-Oeneral of 
the Army of the United States aforesaid^ then 
in eammand of the Annies of the United 
States, tinder the direction of the said Abra- 
ham lAncoln; and in pursuance of and in 
prosecuting said malicious^ unlawful^ and 
traitorous conspiracy aforesaid^ and in aid of 
said rebellion, afterward, to-wit, on the I4th day 
of April, A, D. 1865, within the Military 
department of Washington aforesaid, and 
within the fortified and intrenched lines of 
said Military Department, together with said 
John Wilkes Booth and John H. Surratt, 
maliciously, unlawfully, and traitorously mur- 
dering the said Abraham Lincoln, then Presi- 
dent of the United States and Commander-in- 
Chief of the Army and Navy of the United 
States, as aforesaid; and maliciously, unlaw- 
fully, and traitorously assaulting, with intent 
to kill and murder, the said William H. Sew- 
ard, then Secretary of State of the United 
States, as aforesaid; and lying in wait with 
intent maliciously, unlawfully, and traitorously 
to kill and murder the said Andrew Johnson, 
then being Vice-President of the United States ; 
and the said Ulysses S. Ghrant, then being 
lAeutenant-General, and in command of the 
Armies of the United States, as aforesaid 

SpBOincATioN. — In this: that they, the 
0aid David K Herold, Edward Spangler, 
Lewis Payne, Michael O'Laughlin, Samuel 
Arnold, Mary E. Surratt, George A. Atsserodt, 
and Samuel A. Mudd, together with the said 
John H. Surratt and John Wilkes Booth, in- 
cited and encouraged thereunto by Jefferson 
Davis, George N. Sanders, Beverly Tucker, 
Jacob Thompson, William C. Cleary, Clem- 
ent C. Clay, George Harper, Georse Young, 
«nd others unknown, citizens of the Unit^ 
States aforesaid^ and who were then engaged 
in armed rebellion against the United States 
of America, within the limits thereof, did, in 
aid of said armed rebellion, on or before the 
6th day of March, A. D. 1865, and on divers 
other days and times between that day and 
the 15th day of April, A. D. 1865, combine, 
confederate, and conspire together, at Wash- 
ington City, within the Military Department 
of Washington, and within the intrenched 
fortifications and military lines of the United 
Btates. there being, unlawfully, maliciously, 
and traitorously to kill and murder Abraham 
Lincoln, then President of the United States 
aforesaid, and Commander-in-Chief of the 
Army and Navy thereof; and unlawfully, 
maliciously, and traitorously to kill and mur- 
der Andrew Johnson, now Vice-President of 
the said United States, upon whom, on the 
death of said Abraham Lincoln, after the 4th 
day of March, A. D. 1865, the office of Presi- 
dent of the said United States, and Com- 
mander-in-Chief of the Army and Navy 
thereof, would devolve; and to unlawfully, 
maliciously, and traitorously kill and murder 
Ulyases S. Grant, then Lieutenant^eneral, 
and, ander the direction of the said Abraham 



Lincoln, in command of the Armies of the 
United States, aforeilRd ; and unlawfully, ma- 
liciously, and traitorously to kill and murder 
William H. Seward, then Secretary of State 
of the United States aforesaid, whose dutv it 
was, b^ law, upon the death of said President 
and Vice-President of^the United States afore- 
said, to cause an election to be held for electr 
ors of President of the United States: the 
conspirators aforesaid designing and intend- 
ii^gf by the killing and murder of the said 
Abraham Lincoln, Andrew Johnson, Ulysses 
S. Grant, and William H. Seward, as afore- 
said, to deprive the Army and Navy of the 
said United States of a constitutional Com- 
mander-in-Chief; and to deprive the Armies 
of the United States of their lawful com- 
mander; and to prevent a lawful election of 
President and Vice-President of the United 
States aforesaid ; and by the means aforesaid 
to aid and comfort the insurgents engaeed in 
armed rebellion against the said United States, 
as aforesaid, and thereby to aid in the subvert 
sion and overthrow of the Constitution and 
laws of the said United States. 

And being so combined, confederated, and 
conspiring together in the prosecution of said 
unlawful and traitorous conspiracy, on the 
night of the 14th day of April, A. D. 1865, at 
the hour of about 10 o'clock and 15 minutes 
P. M., at Ford's Theater, on Tenth Street, in 
the City of Wasliinfton, and within the mili- 
tary department and military lines aforesaid, 
John Wilkes Booth, one of the conspirators 
aforesaid, in pursuance of said unlawful and 
traitorous conspiracv, did, then and there, un- 
lawfully, maliciously, and traitorously, and 
with intent to kill and murder the said Abra- 
ham Lincoln, discharge a pistol then held in 
the hands of him, the said Booth, the same- 
being then loaded with powder and a leaden 
ball, against and upon the left and posterior 
side of the head of the said Abraham Lin- 
coln ; and did thereby, then and there, inflict 
upon him, the said Abraham Lincoln, then 
President of the said United States, and 
Commander-in-Chief of the Army and Navy 
thereof, a mortal wound, whereof, afterward, 
to-wit, on the 15th day of April, A, D. 1865, 
at Washington City aforesaia, the said Abra- 
ham Lincoln died; and thereby, then and 
there, and in pursuance of said conspiracy, 
the said defendants, and the said John Wilkes 
Booth and John H. Surratt, did unlawfully, 
traitorously, and maliciously, and with the 
intent to aid the rebellion, as aforesaid, kill 
and murder the said Abraham Lincoln, Pres- 
ident of the United States, as aforesaid. 

And in further prosecution of the unlawful 
and traitorous conspiracy aforesaid, and of 
the murderous and traitorous intent of said 
conspiracy, the said Edward Spangler, on 
said 14th' day of April, A. D. 1865, at about 
the same hour of that day, as aforesaid, 
within said military department and the mil- 
itary lines aforesaid, did aid and assist the 
said John Wilkes Booth to ob^ik «ii\xvcw<^ 
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io the box in mad (liMitir, in which said 
Abraham Lincoln was sitting at the time he 
was assaulted and shot^ as aforosaid, br John 
Wilkes Booth; and also did, then and there, 
'aid said Booth in barrinff and obstructing 
the door of the box of said theater, so as to 
hinder and prerent ai»y assistance to or res- 
eae of the said 'Abraham Lincoln against the 
murderous assault of the said John Wilkes 
Booth ; and did aid and abet him in making 
his escape after the said Abraham Lincoln 
had been murdered in manner aforesaid. 

And in farther posecution of said unlaw- 
fhl, murderous, ana traitorous conspiracy, and 
in pursuance thereof, and with the intent as 
aforesaid, the said David £. Herold did, on 
the night of the 14th of April, A. D. 1865, 
within the military department and military 
lines aforesaid, aid, abet, and assist the said 
John Wilkes Booth in the killing and mur- 
der of the said Abraham Lincoln, and did, 
then and there, aid and abet and assist him, 
the said John Wilkes Booth, in attempting 
to escape through the military lines afore- 
said, and did accompany and assist the said 
John Wilkes Booth m attempting to conceal 
himself and escape from justice, after killing 
and murdering said Abraham Lincoln as 
aforesaid. 

And in further prosecution of said unlaw- 
tal and traitorous conspiracy, and of the in- 
tent thereof, as aforesaid, the said Lewis 
Payne did. on the same ni^ht of the 14th 
day of April, A. D. 1865, about the same 
hour of 10 o'clock and 15 minutes P. M., at 
the City of Washington, and within the mil- 
itary department and the military lines afore- 
said, unlawfully and maliciously make an 
assault upon the said William H. Seward, 
Secretary of State, as aforesaid, in the dwell- 
ing-house and bed-chamber of him, the said 
mlliara H. Seward, and the said Payne did, 
then and there, with a large knife held in 
* his hand, unlawfully, traitorously, and in 
fursuance of said conspiracy, strike, stab, 
eut, and attempt to kill and murder the said 
William H. Seward, and did thereby, then 
and there, and with the intent aforesaid, with 
said knife, inflict upon the face and throat of 
the said William H. Seward divers grievous 
wounds. And the said Lewis Payne, in fur- 
ther prosecution of said conspiracy, at the 
same time and place last aforesaid, did at- 
temptj with the knife aforesaid, and a pistol 
held m his hand, to kill and murder Fred- 
erick W. Seward, Augustus H. Seward, Em- 
tick W. Hansell, ana George F. Robinson, 
who were then striyinfl; to protect and rescue 
the said William H. l^wara firom murder by 
the said Lewis Payne, and did, then and there, 
with said knife and pistol held in his hands, 
inflict upon the head of said Frederick W. 
fikward, and upon thepersons of said Augustus 
H. Seward, ifmrick W. Hansell, and George 
F. Robinson, divers grievous and dangerous 
wounds, with intent, then and there, to kill 
and mordsr tha saia Frsdsriok W. Sewmid, 



Augustus H. Seward, iknrick W. Hansell, 
and George F. Robinson. 

And in fhr^her prosecution of said oonspir* 
acy and its traitorous and murderous designs, 
the said George A. Atzerodt did, on the night 
of the 14th of April, A. B. 1865, and about 
the same hour of the night aforesaid, witliin 
the military department and the military lines 
aforesaid, lie in wait for Andrew Johnson, 
then Vice-President of the United States 
aforesaid, with the intent unlawfully and ma- 
liciously to kill and murder him, the said 
Andrew Johnson. 

And in the further prosecution of the con- 
spiracy aforesaid, and of its murderous and 
treasonable purposes aforesaid, on the nights 
of the 13th and 14th of April, A. D. 1865, at 
Washington City, and within the militanr de- 
partment and the military lines aforesaid, the 
said Michael O'Laughlin did, then and there, 
lie in wait for Ulysses S. Grant, then Lieu ten- 
ant-General and Commander of the Armies 
of the United States, as aforesaid, with in- 
tent, then and there, to kill and murder the 
said Ulvsses S. Grant 

And in further prosecution of said conspir- 
acpr, the said Samuel Arnold did, within the 
military department and the military lines 
aforesaid, on or before the 6th day of March, 
A D. 1865, and on divers other days and times 
between that day and the 15th day of April, 
A. D. 1865, combine, conspire with, and aid, 
counsel, abet, comfort, and support, the said 
John Wilkes Booth, Lewis Payne, George A. 
Atzerodt, Michael O'Laughlin, and their con- 
federates in said unlawful, murderous, and 
traitorous conspiracy, and in the execution 
thereof, as aforesaid. 

And in further prosecution of said conspir- 
acy, Mary £. Surratt did, at Washington 
City, and within the military department and 
military lines aforesaid, on or before the 6ih 
day of March. A. D. 1865, and on divers 
other days and times between that day and 
the 20th day of April, A. D. 1865, receive, 
entertain, harbor, and conceal, aid and assist 
the said John Wilkes Booth, David E. Her- 
old, Lewis Payne, John H. Surratt, Michael 
O'Laughlin, George A. Atzerodt, Samuel Ar- 
nold, and their confederates, with the knowl 
edge of the murderous and traitorous conspir- 
acy aforesaid, and with intent to aid, abet, and 
assist them in the execution thereof, and in 
escaping from justice after the murder of the 
said Abraham Lincoln, as aforesaid. 

And in further prosecution of said con- 
spiracy, the said Samuel A. Mudd did, at 
Washington City^ and within the military de- 
partment and military lines aforesaid, on or 
before the 6th day of March, A. D. 1865, and 
on divers other days and times between tJhat 
day and the 20th day of April, A. J>, 1865, 
advise, encourage, receive, entertain, harbor, 
and conceal, aid and assist the said John 
Wilkes Booth, David E. HeroU, Lewis Payne, 
John H. Surratt, Michael O'Laughlin, George 
A. AtMTodt, Mmj S. Sonatti and flamiid 
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Ani<^ and their oonfbd«rate8, with knowl- 
edge of the murderotts and tnutoroos con- 
Knracy aforesaid, and with the intent to aid, 
aoet, and aeiist them in the execution thereof 
and in escaping from justice after the murder 
of the said Abraham Lincoln, in {mrsoance 
of said conspiracy in manner aforesaid. 

By Older of the President of the United 
States. J. HOLT, 

JudgtAdnocoU General. 

Charge and Specification indorsed : 
** Con^ of the within Charge and Specifica- 
tion delivered to David R Herold, Gteorve A. 
Atserodt, Lewis Payne, Michael O'Laughlin. 
Samuel Arnold, Mary E. Surratt, and Sunuel 
A. Mudd, on the 8th day of May; 1865. 
[Simed] " J. F. HARTBANFT, 
Brevi, Mi^.'Gen. and Spee. Prev, Mar, Qen." 

To the Specification, all the accused severally 

i^eaded. ''NU ChUlfyJ' 

To the Charge "JVb£ ChUUy," 

The Commission then considered the rules 
and regulations by which its proceedings 
should be conducted, and after discussion 
adopted the following : 

RULES OP PROCEEDING 

ADOPTED BY THE MILITABT GOMMISSION 
CONVENED PURSUANT TO SPECIAL 
ORDERS Nos. 211 AND 210. 

1. The Commiseion will hold its sessions 
IB the following hours: Convene at 10 A. M., 
and sit until 1 P. M, and then take a recess 
of one hour. Resume business at 2 P. M 

2. The prisoners will be allowed counsel, 
who shall file evidence of having taken the 
oath prescribed by act of Congress, or shall 
take said oath before being permitted to ap- 
pear in the case. 

3. The examination of witnesses shall be 
conducted on the part of the Government by 
one Judee Advocate, and by counsel on the 
part of me prisoners. 

4 The testimony shall be taken in short- 
hand by reporters, who shall first take an 
oath to record the evidence faithfully and 
truly, and not to communicate the same, or 
any part thereof, or any proceedings on the 
trial, except by authonty of the presiding 
officer. 

5. A copy of the evidence taken each day 
shall be fhrnished the Judge Advocate Gen- 
era], and one copy to the counsel of the 
prisonera 

6. No reporters but the official reporters 
shall be admitted to the court-room. But 
the Judge Advocate General will fUrnish 
daily, in his discretion, to the agent of the 
Associated Press, a copy of such testimony and 
pcoceedings as may be published, pending the 
tnal, without injury to the public and the ends 
of justica All other publication of the evi- 
dsiiot amd proceedings m fMnddea, and will 



be dealt with as contempt of Court, on the^ 
part of all persons or parties oonceraed in 
making or i»rocurin^ such publication.* 

7. For tne security of the prisoners and 
witnesses, and to preserve order and decorum 
in the trial and proceedings, the presiding 
officer will fumiui a pass to counsel, wi^ 
nesses, officers, and such persons as may be 
allowed to pass the guard, and be present at 
the trial. No person will be allowed to pass 
the guard without such pass, which, for 
greater precaution, will be countersigned by 
the Special Provost Marshal in attendance 
upon the Court. 

B, The argument of any motion will, unless 
otherwise oniered by the Court, be limited iA 
five minutes by one Judge Advocate, and 
counsel on behalf of the prisoners. Objeo- 
tions to testimony will be noted on the record, 
and decided upon argument, limited as above, 
on motions. When the testimony is closed, 
the case will be immediately summed up by 
one Judge Advocate, at the discretion of the 
Judge Advocate General, and be followed ot 
opened, if the Judge Advocate General electa^ 
by counsel for the prisoners, and the argument 
shall be closed by one Judge Advocate. 

9. The argument being closed, the Court 
will immediately proceed duly te deliberate 
and make its determination. 

10. The Provost Marshal will have the 
prisoners in attendance during the trial, and 
be responsible for their security. Counsel 
mav have access to them in the presence, but 
not in hearing, of a guard. 

11. The counsel for the prisoners will ira* 
mediately furnish the Judge Advocate Gen- 
eral with a list of the witnesses required fof 
defense, whose attendance will be procured 
in the usual manner. 

To allow ihrther time for the accused to 
secure and communicate with counsel, the 
Commission adjourned to meet on Thursday, 
May 11th, at 10 o'clock A M. 

lUy 11. IMS. 10 o'clock A. If./ 

The Commission met pursuant to adjourn* 
ment 

All the members present; also the Judge 
Advocate, the Assistent Judge Advocates, and 
all the accused. 

The record of preceding session was read 
and approved. 

The accused, Samuel A Mudd, applied for 
permis^on te introduce Frederick Stone, Esq., 
and Thomas Ewine, jr., Esq., as his counsel. 

The accused. Mart E. Surratt. applied 
for permission te introduce Frederick Aiken, 
Esq., and John W. Clampitt, Esq., as her 

*The tMttmony of Richard Montgomerr. Sanford Con- 
orer, and Jamea B. Morritt wai, for pmdential reasonn, 
taken In Mscret sefsion. At tha opoulng of tha aeMiont on 
May 13th, the Judge Adrocate announced that the te«ti- 
monj hereafter to be Introduced might be giren to the |>iib* 
lie without improprietr or embarrMwmeBt to the Govern- 
ment, and that the President of the Oommlation would 
grant permiti fior admission to reporters and others t« 
an extent not to imtarfwa with the pno—dlngii of tka 
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oonnsel, which applicatioDB were granted; 
and the aforesaid counsel, having first taken, 
in open Court, the oath prescribed by act of 
Ck>ngress, approved July 2, 1862, accordingly 
appeared. 

To allow further time for the accused to 
secure the attendance of counsel, the Com- 
mission adjourned, to meet on Friday, May 
12th, at 10 o'clock A. M. 



CoVBT-EooM. Waihibotom. D. . > 
Ma7 12, IWd, 10 o'clock, A. M. j 

The Commission met pursuant to adjourn- 
ment 

All the members present; also the Jud^e 
Advocate, the Assistant Judge Advocates, the 
accused, and Messra Ewing, Stone, Aiken, 
and Clampitt, counsel for the accused. 

The proceedings were read and approved 

The accused, David £. Hbrold, applied 
for permission to introduce Frederick Stone, 
Esq., as his counsel. ' 

The accused, Samuel Arnold, applied for 
permission to introduce Thomas Ewing, jr., 
Esq., as his counsel; which applications were 
granted, and the aforesaid counsel accordingly 
appeared. 

The accused, Geobob A. Atzbbodt, applied 
for permission to introduce William E. Boster, 
Esq., as his counsel. 

The accused, Michael O'Lauohlin, applied 
Ibr permission to introduce Walter S. Cox, 
Esq., as his counsel. 

The accused. Lewis Patnb, applied for 
permission to introduce William E. Doster, 
Esq., as his counsel. 

The accused, Edward Spanoler, applied 
for permission to introduce Thomas Ewing, 
jr., Esq., as his counsel ; which applications 
were granted, and Messrs. Doster, and Cox, 
having first taken, in open Court, the oath 
prescribed by act of Congress, approved July 
2, 1862, accordingly appeared. 

The accused. Mart R Surratt, applied 
for permission to introduce the Hon. Reverdy 
Johnson as additional counsel for her, 

A member of the Commission (General T. 
H. Harris) objected to the. admission of Mr. 
Johnson as counsel before the Commission, 
on the ground that he did not recognize the 
moral obligation of an oath desired as a 
test of loyaltv, or to enforce the obligation of 
loyalty to the Government of the United 
States, referring to a printed letter, dated Bal- 
timore, October 7, 1864, upon " the constitu- 
tionality, I^al and binding effect and bearing 
of the oath prescribed by the late Convention 
of our State, to be taken by the voters of the 
State as the condition and qualification of the 
right to vote upon the New Constitution." 

The letter, published over the signature of 
the Hon. Reverdy Johnson, pending the adop- 
tion of the New Constitution of Maryland, 
oontained the following passage: 

"Because the Convention transcended its 
power, as I am satisfied it has, that is no 
reason why the people should submit On 



the contrary, it should lead them to adopt 
the only course left to redress the wrong. 
The taking of the oath under such circum* 
stances, argues no unwillingness to surrender 
their riehts. It is indeed the only way in 
which they can protect them, and no moral 
injunction will be violated by such a course, 
because the exaction of the oath was beyond 
the authority of the Convention, and, as a 
law, is therefore void." 

Mr. Johnson. The Convention called to 
frame a new Constitution for the State was 
called under the authority of an act of the 
Legislature of Marvland, and under that 
alone. By that legislation, their proceedings 
were to be submitted to the then legal voters 
of the State. The Convention thought that 
they were themselves authorized not only to 
impose as an authority to vote what was not 
imposed by the then existing Constitution 
ana laws, but to admit to vote those who 
were prohibited from voting by such Con- 
stitution and laws; and 1 said, in common 
with the whole bar of the State, (and with 
what the bar throughout the Union would 
have said if they had been consulted,) that 
to that extent they had usurped the author- 
ity under which alone thev were authorized 
to meet, and that, so far, the proceeding was 
a nullity. They had prescribed this oath; 
and all that the opinion said, or was intended 
to say, was that to take the oath voluntarily 
was not a craven submission to usurped au- 
thoritv, but was necessary in order to enable 
the citizen to protect his rights under the 
then Constitution, and that there was no 
moral harm in taking an oath which the 
Convention had no authority to impose. 

The objection being then withdrawn, Mr. 
Johnson accordingly appeared as counsel for 
Mra Mary E. Surratt 

The accused, David K Herold, George A. 
Atzerodt, Lewis Payne, Michael O'Laughlin, 
Edward Spangler, Samuel Arnold, Mary R 
Surratt, and Samuel A. Mudd, severallv, 
through their counsel, asked leave to with- 
draw for the time their plea of " Not Guilty" 
heretofore filed, so that they may plead to the 
jurisdiction of the Commission. 

The applications were granted. 

The accused then severally ofifered a plea 
to the jurisdiction of the Commission as fol- 
lows: 

*one of the accused, for plea, 

says that this court has no jurisdiction in the 
proceeding against him^ because he says he is 
not, and has not been, m the military service 
of the United Statea 

And, for further plea, the said 

says that loyal civil courts, in which all the 
offenses charged are triable, exist, and are in 
full and free operation in all the places where 
the several offenses charged are alleged to 
have been committed. 

And, for further plea, the said 

aays thai the coort haa no jurisdiction in tha 
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matter of the alleged conspiracy, bo far as it is 
charged to have been a conspiracy to murder 
AbrfQiam Lincoln, late Presiaent of the United 
States, and William H. Seward, Secretary of 
State, because he says said alleged conspiracy, 
and all acts alleged to have been done in the 
formation and in the execution thereof, are 
in the charges and specifications alleged to 
Iiave been committed m the City of Washing- 
ton, in which city are loyal civil courts, in fUu 
operation, in which all said offenses charged 
are triabla 

And the said , for further plea, 

says this Court has no jurisdiction in the 
inatter^of the crime of murdering Abraham 
Lincoln, late President of the United States, 
and William H. Seward, Secretary of State, 
because he says said crimes and acts done in 
execution thereof are in the charges and 
specifications alleged to have been committed 
in the City of Washington, in which city are 
lo^a\ dvil courts, in fiul operation, in which 
said crimes are triable. 

Sigied on behalf of the accused by counsel 

The Judge Advocate then presented the 
following replication: 

Now oome the United States, and for an- 



swer to the special plea by one of the defend- 
ants, J pleaded to the jurisdiction 

of the Commission in this case, say that this 
Commission has jurisdiction in the premises 
to try and determine the matters in the Charge 
and Specification alleged and set forth against 

the said defendant, 

J. HOLT, 
Judge Advocate OeneroL 

The Court was then cleared for deliberation, 
and on beine re-opened, the Judge Advocate 
announced that the pleas of the accused had 
been overruled bv the Commission. 

The accused then severally made applica- 
tion for severance as follows : 

^ one of the accused, asks that 

he be tried separate from those who are 
charged jointly with him, for the reason that 
he believes his defense ^nll be greatly pr^n- 
diced by a joint trial. 

Signed by counsel on behalf of accused. 

The Commission overruled the applicatioB 
for a severance. 

The accused then severally pleaded : 

To the Specification " JVb< OuOiy.'* 

To the Charge *'Not Qidl^.'* 



TESTIMONY 



RELATING TO THE GEITERAL CONSPIRA.CY. 



BlOHlBD MoHtOOMSBT. 

mme^i far ike Pr09€eutim,--May 12, 1865. 

I yiflited Canada in the summer of 1864, 
and. ezceptinff the time I have been going 
biVMLward ana forward, have remained there 
ttiitil about two weeks ago. I know George 
N. Sanders, Jacob Thompson, Clement C. 
Clay, Professor Holcomb, Beverly Tucker, 
W. C. Cleary, and. Harrington. I have fre- 
quently met these persons, since the summer 
of 1864, at Niagara Falls, at Toronto, St 
Catherines, and at Montreal. Thompson 
passed by several other names, one of wnich 
was Carson. Clay passed by the name of 
Hope, also Tracy, and another was T. E. 
Lacy. 

In a conversation I had with Jacob 
Thompson, in the summer of 1864, he said 
he haa his friends ^Confederates) all over the 
Northern States, wno were ready and willing 
to go any lengths to serve the cause of the 
South; and he added that he could at any 
time have the tyrant Lincoln, and any other 
of his advisers that he chose, put out of his 
way; he would have but to point out the 
man that he considered in his way, and his 
friends, as he termed them, would put him 
out of it, and not let him know any thine 
about it if necessary; and that they would 
not consider it a crime when done for the 
cause of the Confederacy. 

Shortly after Mr. Thompson told me what 
he was able to do, I repeated the conversa- 
tion to Mr. Clay, who said, "That is so; we 
are all devoted to our cause, and ready to 
go any lengths — ^to do any thing under the 
tun to serve our cause." 

In January of this year, I saw Jacob 
Thompson in Montreal sevend times, in one 
of these conversations he said a proposition 
had been made to him to rid the world of 
the tyrant Lincoln, Stanton, Grant, and some 
others. The men who had made the propo- 
tiUon, he said, he knew were bold, aanng 
men, and able to execute any thing they 
would undertake, without regard to the cost 

(24) 



He said he was in faror of the proposilCon. 
but had determined to defer his answer antii 
he had consulted with his Govemmebt at 
Bichmond, and he was then only waiting 
their approval He added that he tkoughl 
it would be a blessing to the peopll. both 
North and South, to have these men killed. 

I have seen Lewis Payne, the priioner at 
the bar, in Canada. I saw him a| Ihe Falls 
in the summer of 1864. I saw hln again, 
and had some words with him, at \ht Queen's 
Hotel in Toronto. I had had an interview 
with Mr. Thompson, and on leaving the room 
I met this man Payne in the paisaee way, 
talking with Mr. Clement C. Clay. Mr. Clay 
stopp^ me, and held my hand, finishing his 
conversation with Payne in an undertone, 
and when he left me for a momtfit he said, 
**Wait for me; I will return." He then 
went and spoke to some othei gentleman 
who was entering Mr. Thompso/s door, and 
then came back and bade me |ood-by. ask- 
ing where he could see me in mlf an nour. 
I told him, and made an appintment to 
meet him. While Mr. Clay vas away, I 
spoke to this man Payne, an^ asked him 
who he was. I commenced tilking about 
some of the topics usually spokn of in con- 
versation among these men. He rather hesi- 
tated about telling me who he tas. He said, 
"0, I am a Canadian;" by wiiich I under- 
stood that I was not to question him further. 
In about half an hour aflerwa^ I asked Mr. 
Clay who this man Payne wa^ and he said. 
'' What did he say r' I told bin that he said 
he was a Canadian. Mr. Clsf laughed and 
said, **That is so; he is a Cmadian; and," 
he suided, **we trust him." 

The term "Canadian" waaii common ex- 
pression among the Confedeiites there, and 
was applied to those who we^ in the nabit 
of visitine the States ; and I i^derstood from 
Mr. Clay s laugh that their htercourse wa0 
of a confidential nature. ' 

I have been in Canada ibce the assaa 
sination. A few days after,! met Beverly 
Tucker at Montreal He sild a great deal 
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about the wrongs tHat the South had re- 
eeived at the hands of Mr. Lincoln, and that 
he deserved his death, and it was a {Htjr he 
did not meet #ith it long ago. He said it 
was too bad that the boys had not been 
allowed to act when thej wanted to. "The 
boys '* was an expression applied to the Con- 
ftderate soldiers and others in their employ, 
who engaged in raids, and who were to as- 
sassinate the President 

I related a portion of the conversation I 
had had with Mr. Thompson to Mr. W. C. 
Gleanr, who is a sort of coDfidential secretary 
to Mr. Thompson, and he told me that 
Booth was one of the parties to whom 
Thompson had reference; and he said, in re- 
Mffd to the assassination, that it was too bad 
ttiat the whole work haa not been done; by 
which I understood him to mean that they 
intended to assassinate a greater number than 
they succeeded in killing. Cleary remarked, 
when speaking of his regret that the whole 
Woik had not been done. "They had better 
look out; we have not aone yet" And he 
added that they would never be conquered — 
would never give up. 

Cleary said that 'Booth had been there, visit- 
ing Thompson, twice in the winter; he thought 
the last time was in December. He had also 
been there in the summer. 

Thompson told me that Cleary was posted- 
npon all his affairs, and that if I sought him 
(Thompson) at any time, and he was away, I 
might state mv business to Mr. Clearv, and 
it would be all the same ; that I could have 
perfect confidence in him, and that he was 
A very close-mouthed man. 

On my return to Canada, a few days after 
die assassination, I found that those parties 
supposed that they were suspected of the 
assassination. The^ expected to be indicted 
in Canada, for a violation of the neutrality 
law, a number of days before they were in- 
dicted, and they told me they were destroy- 
ing a great many of their papers. Tucker 
and Cleary both told me they were destroy- 
ing their papers. Tucker said, in an inteiv 
^ew I had with him after my return, that 
it was too bad they had not been allowed to 
act when they wanted to. 

X A V^Vfir oontftinlng a Moret cipher, found araonc J. 
WUkee Booth*> effacto, introdnced in eTidenc«, wm ner« 
luded to the witnaw. ] 

I am familiar with two of the secret ciphers 
lised by the Conf^erates; this is one of them. 
I saw this cipher in 1864, in Mr. Clay's 
h6vuBe — the private house in which I was 
stopping at St Catherines. 

During my stay in Canada I was in the 
service of the United States Government, 
seeking to acquire information in regard to 
the plans and purposes of the rebels who 
were assembled there. To do this most 
effectually, I adopted the name of James 
Thompson ; and leading them to suppose this 
Iras my correct name, 1 adopted some other 
ttiiHd At any hotel at which I might be 



stopping. I was intrusted with dSspatcfaef 
from these Confederates to take to Biob- 
mond. I carried some to Gordonsville, with 
instructions to send them lh>m there. I r»> 
ceived a reply to these dispatches^ which I 
carried back to Canada, bringing thesa 
through Washington, and making them 
known to the United States Government I 
took no dispatches firom the rebel Govern- 
ment to their agents in Canada without fliBl 
delivering them to the authorities at Wash* 
ineton. 

I received a dispatch at Gordonsville flrom 
a gentleman who represented himself as 
being in the rebel State Department, and 
sent by their Secretary of State. This di^* 
patch I delivered to Mr. Thompson in Octo- 
ber. Thompson, Clay, Cleary, and others 
represented themeelves as being in the servios 
of the Confederate Government 

I frequently heard the subject of raids Upon 
our frontier, and the burning of cities, spOKcn 
of by Thompson, Clay, Cleary, Tucker, and 
Sanders. Mr. Clement C. Clay was one of 
the prime movers in the matter before tb« 
raids were started. They received his direel^ 
indorsement He represented himself to m# 
as being a sort of representative of their War 
Department at Richmond. The men I haytf 
reference to, more especially Mr. Clay and 
Mr. Thompson, represented that thc^ weNF 
acting under the sanction of their Govern- 
ment, and as having full power to act with 
reference to that; that they had full power to 
do any thing that they decerned expedient and 
for the benefit of their cause. 

I was in Canada when arrangements wertr 
made to fire the City of New York. I left 
Canada to bring the news to Washington, 
two days before the attempt was made, li 
originated in Canada, and nad the full sanO' 
tion of these men. 

Before the St. Albans* raid I knew of it; 
I was not, however, aware of the precise point 
aimed at, but I informed the Government at 
Washington that these men were about settinr 
out on a raid of that kind. I also informs} 
the Government of the intended raids upon 
Buffalo and Rochester, and by that meantf 
prevented them. I heard Mr. Clapr say, in 
speaking about the flinds for paying theSS 
raids, that he always had plenty of money 
to pay for any thing that was worth paying 
for. I know that they had fUnds depositea 
in several different banks. They transacted 
considerable business with one which is, I 
think, called the Niagara District Bank; H 
was almost opposite to Mr. Clay's residenot 
in St Catherines. 

With respect to Geo^e N. Sander's por- 
tion, Mr. clay told me I had better not tell 
him all the tbin^ I was bent upon, nor all 
the things they intrusted to me; that he was 
a very good man to do their dirty work. 
Those were Mr. Clay's words. Me saii 
Sanders was associated with men that thajf 
oookl ttot^ associate with; but that ha w«i 
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▼«ry naeftd in that way — a very useful man 
indeed. 

When Mr. Jacob Thompson spoke to me 
of the assassination, in January of this year, 
he said he was in favor of the proposition 
Uiat had been made to him to put the 
President, Mr. Stanton, General Grant, and 
others out of the way; but had deferred 

S'ying his answer until he had consulted his 
overnment at Richmond, and that he was 
only waiting their approval I do not know, 
of my own knowledge, that he received an 
answer; my impression, from what Beverly 
Tucker said, was that he had received their 
answer and their approval, and that they had 
been detained waiting for that 

Cross-examined by Mr. Aikbk. ^ 

I am originally from New York City. I 
received from the Confederate Government, 
for ffoing ,to Gordon svi He with those dis- 
patches, equivalent to $150, in greenbacks. 
I reported that fact to the War department 
ai Washington, and applied it on my ex- 
pense account as having been received 
m>m the United States Government On my 
ntum from Gordonsville, I handed the 
original dispatches over to .the authorities 
kere. All those they selected to go ahead 
I carried on; all those they did not, they 
xetalned. 



Recalled for the ProseaUion, — June 12. 
roeato.] 



[A paper vm h«re handed to the witneM by the Judge 

That. paper I received from Clement C. 
Clay, jr., on the evening of the Ist or 2d of 
November, 1864. I saw Mr. Clay write a 
▼ery considerable portion of it myself, and a 
part of the letter was written with my own 
pen. It was written in his house, in St 
Catherines, Canada West, which, I believe, is 
on Park Street I delivered a copy of that 
letter to the Hon. C. A. Dana, Secretary of 
War, here in Washinston. I was instructed 
lo deliver the original to Mr. Benjamin, Sec- 
retary of State of the Confederate States, if I 
oould eet to Richmond, and to tell him that 
I was informed of the names that were to be 
inserted in the blanks in the original letter. 
There are two or three such blanks led for 
names. There was no signature to the letter, 
which was omitted principally for my safety, 
and also that, in the event of its bein^ seized, 
it could not be used as evidence against Mr. 
Clay. Both of these reasons were eiven to 
me hy Mr. Clay. Mr. Clay left Canada about 
the 1st of January. 

[The orlctnal of tba foUowinff letttr was th«B read and 
f^ la eTioeaoe:] 

Bft, OAnoBxni, 0. W., Noremher 1, 18M. 

HmL J, P. Bei^amin, Secretary ^ StatCj Bichr 

mondy Virginia: 

Sib: You have doubtless learned, through 
ttie press of the United States, of the raid on 
8t AJbans, Vermont, by about twenty-five 
OoBfedemU aoldien— nearly all of them et- 



caped prisoners — ^led by Lieutenant Bennett 
H. Young ; of their attempts and failure to 
burn the town ; and of their robbery of three 
banks there of the aggregate amount of about 
$200,000; of their arrest in Canada by United 
States forces, their commitment, and Uie pend- 
ing preliminary trial. There are twelve or 
fourteen of the twenty-five who have been 
arrested, and are now in prison at Montreal, 
where the trial for commitment for extradi- 
tion is now progressing. A letter from Hon. 
J. J. N. Aboott, the leading counsel for the 
prisoners, dated Montreal, iSth October^ sajrs 
to me: "We (prisoners' counsel^ all think it 
quite clear that the facts will not justify a com- 
mitment for extradition under the law as it 
stands, and we conceive the strength of our 
position to consist in the documents we hold, 
establishine the authority of the raiders from 
the Confederate States Government But 
there is no doubt that this authority might 
be made more explicit than it is, in so far as 
regards the particular acts complained of, and 
I presume the Confederate Government will 
consider it to be their duty to recognize offi- 
cially the acts of Lieutenant Young and his 
party, and will find means to convey such 
recognition to the prisoners here, in such a 
form as can be proven before our courts. If 
this were accompanied or followed by a de- 
mand upon our Government that the pris- 
oners be set at liberty, I think a eood efiect 
would be produced, although prooably the 
application would not be received by the au- 
thorities. There will be at least a fortnight's 
time, and probably more, expended in the ex* 
amination of witnesses; so that there will be 
plenty of time for any thin^ that may be 
thought advisable to be done in behalf of the 
prisonera" 

I met Mr. Young at Halifax, on mv way 
here, in May last He showed me letters 
from men whom I know, by reputation, to be 
true friends of States' rights, and therefore 
of Southern independence, vouching for his 
integrity as a man, his piety as a Christian, 
and his loyalty as a soldier of the South. 
After satisfying me that his heart was with us 
in our struggle, and that he had sufiered im- 
prisonment for many months as a soldier of 
the Confederate States army, from which he 
had escaped, he developed his plans for retal- 
iating on the enemy some of the injuries and 
outrages infiicted upon the South. I thought 
them feasible and fully warranted by the law 
of nations, and therefore recommended him 
and his plans to the Secretary of War. He 
was sent back by the Secreta^ of War, with 
a commission as Second Lieutenant, to exe- 
cute his plans and purposes, but to report to 

Hon. and myself We prevented his 

achieving or attempting what I am sure he 
could have done, for reasons which may be 
fully explained hereafter. Finally, disap- 
pointed in his original purpose and in all the 
subsequent enterprises projected, he proposed 
to return to the Confederate States, via Hali- 
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fax, bat passing through the New England 
Btates, and burning some towns, and robbing 
them of whatever ne could convert to the use 
ff the ConfedercUe Government This I ap- 
proved as justifiable retaliation. He at- 
tempted to burn the town of St Albans, 
Vermont, and would have succeeded but for 
the failure of the chemical prej^arations with 
which he was armed. Believmg the town 
was already fired in several places, and must 
Be destroyed, he then robbed the banks of all 
the funds he could find — amounting to more 
than $200,000. That he was not prompted 
b^ selfish or mercenary motives, and that he 
did not intend to convert the funds taken to 
his own use, but to that of the Confederate 
States, I am as well satisfied as I am that he 
is an honest man, a true soldier, and patriot; 
and no one who knows him well will ques- 
tion his title to this character. He assured 
me, before going on the raid, that his efibrts 
would be to destroy towns and farm houses, 
not to plunder or rob; but he said if, after 
firing a town, he saw he could take fVinds 
from a bank, or any house, which mi^ht in- 
flict injury on the enemy and benefit his own 
Government, he would do so. He added, 
most emphatically, that whatever he took 
should be turned over to the government or 
its representatives in foreign lands. My in- 
structions to him, oft repeated, were "to 
destroy whatever was valuable; not to stop 
to rob; but if, after firing a town, he could 
seize and carry off money, or treasury or 
bank notes, he mi^ht do so, upon condition 
that they were delivered to the proper au- 
thorities of the Confederate Statea" That 
they were not delivered according to his 
promise and undertaking was owing, I am 
sure, to the failure of his chemical compound 
to fire the town, and to the capture of him- 
self and men on Canadian soil, where they 
were surprised and overpowered by superior 
numbers from the United States. On show- 
ing me his commission and his instructions 
fh>m Mr. Seddon — which were, of course, 
vague and indefinite — he said he was au- 
thorized to do all the damage he could to the 
enemy in the way of retaliation. If this be 
true, it seems to me the Confederate States 
Qovernment should not hesitate to avow his 
act was fully authorized as warrantable re- 
taliation. If the Government do not assume 
the responsibility of this raid, I think Lieu- 
tenant Y. and his men will be given up to 
the United States authorities. If so, I fear the 
exasperated and alarmed people of Vermont 
will exert cruel and summary vengeance 
upon them before they reach Uie prison at 
St Albana 

The sympathies of nine-tenths of the Can- 
adians are with Young and his men; a ma- 
jority of all the newsnapers justify or excuse 
his act as merely retaliatory, and they desire 
only the authority of the Confederate States 
Government for it to refUse their extradition. 
The refV^al of extradition is taUj warranted 



by the like course of the United States im 
many cases, cited lately in the Canadian p»> 
pers, which I can not now repeat, but which 
yon can readily find. The refusal of extra- 
dition would have a salutarv political infln* 
ence, it is thought, both in the British ProT- 
inces and in England. I can not now explain 
why. I trust, therefore, for the sake not only 
of the brave soldiers who attempted this dap* 
ing exploit, ^which has caused a panic through- 
out the United States bordering on Canadai 
and the organization of forces to resist, as 
well as the arbitrary and tyrannous order of 
General Dix touching the coming Presidential 
election,) but, for the sake of our cause and 
country^ that the President will assume the 
responsibility of the act of Lieutenant Bennett 
H. X oung, and that you will si^ify it in such 
form as will entitle it to admission as evidenoe 
in the pending trial 

I send the special messenger who brinai 
this, that your answer may 1^ brought bade 
by nim within ten days or bv 11th instant 
The final iudgment can and will be poet* 
poned for tne action of the Confederate States 
Government as long as possible — certainlj 
for ten days. , 

I avail myself of this opportunity to bring 
to vour notice the case of Captain Charles K 
Cole, another escaped prisoner of General For* 
rest's command, who was taken about six 
weeks since in the Michigan, (the Federal war 
steamer on Lake Erie,^ and is charged with 
an attempt at piracy, (for attempting to cap- 
ture the vessel,) with Jbeing a spy, etc. The 
truth is, that he projected and came very near 
executing a plan for the capture of that Tea- 
sel and tne rescue of the prisoners on John- 
son's Island. He failed only because of the 
return of the Captain (Carter) of the. Michi- 
gan a day sooner than expected, and the be- 
trayal (in consequence of C.'s return) of the 
entire plot The only plausible ground for 
charging him with being a spy is that he 
was in Sandusky, on Johnson's Island, and 
in the Michigan frequently, without haying 
on his person the Confederate uniformi but 
wearing the dress of a private citizen. Mr. 
and I have addressed a letter to the 



commandant at Johnson's Island, protesting 
against his being treated as a spy for the 
following reasons: "That he was in the ter- 
ritory of the United States as a prisoner 
affainst his consent; that he escaped br 
changing his garb; that he had no Confed* 
erate uniform when he visited Sandusky, 
Johnson's Island, and the Michigan ; that he 
did not visit them as an emissary from the 
Confederate States; that whatever he con- 
ceived, he had not executed any thin^; that 
he had conveyed no information to his Gov* 
ernment, and did not contemplate conveying 
any information to the Government" His. 
trial has been postponed. I know not why, 
or to what time. His exchange should be pro- 
posed, and notice given that any punishment 
inflicted on him will be retnliaied Hpoii, •&. 



oAow of «qBsl nidL H* ii a very brave 
Mid duing Mddkr and pUriot, a,uA deserves 
th» pnlMition o< hi* C^OTtrninent 

twToU to Ton on the Idtb of June; U> the 
J lW ii etrt, aCth July; »ad tojoaagain on the 
lltb Angnat aai 12th September liut I 
UaM Ton iwoived those letters. Mr U. 
(wbi, I see, hoA eotteo into the Confeiitrste 
Slatea) ba« doobUesB espkioed tbinga ber& 
I' IwTe naver reoedved a line from von or nay 
p«MD, Bxocpt mj brother, M Bitiimond. 

I hmTs not ohuiqed th« Tiewa expressed b 
K17 fbmcr oommnnioatwm. All that a lar^e 
mtiaa of the Northern people — eepcciall; id 
ike NoTth'weet — want to Tenst tho oppr^s- 
iiODS of the despotjom st Washington, is a 
liaitr, Tbey He ripe for reeistarii:i^. uwi u 
M^ t*m* toon after the Preaddntiat eUctiin. 
Atftll evenlB, it must come, if our irajii?-i arc 
not overcome &nd destrojed or di«pereed. 
Ho people of the Aoglo^axon blood can 
loac endure the nanrpationa and tyranniea 
of UDOoto. Bemacrata are more hated by 
Moithem Bepnblicana than Southern rebeU, 
■■d will be as much ontrajrad and pereccuted 
if Lineola ia ro^ected. They most yield to 
■ oqel and disgiacenil despotism or fight 
Bh7 fad it and know it. 

1 do not sea that I can aohiere ao; thin^ 
hf lemaining longer in this Province, and, 
VbIms instrnoted (O stay, shall leave hero bv 
90th instant for HaliAuc, and taketuy clianoen 
fbr mniung the blockMe. If I am to stay 
■pring, I wish my wife to join me under 
' of traix. if possible. I am afraid to 
a winter^a reaideuoe in thia latitude and 
dtoat«L 

I need not ngn thia. The bearer and ihe 
pVBOn to whom it ia addressed can iilentify 

fint I see no reaaons why your response 
akonld not bs aignad and sealed, xu as to 
iBkke it STidanoe, as suggested, in respect lo 
tke St Albana' raid. A statement or prls- 
OMIb' oouDoel has been sent by way of lial- 
ihx ud Wilmington, but it may never rem^h 
TOB, or not in time for the delivarBnce of the 
BfiwoenL This is my chief reason for itond- 
ISg Uiis by one I can trust Fleafe reply 
[■omptly, and atart the messenger back hb 
SMB as poasible. He will explain the cbar- 
adter of nis misMou. Send nnder a ecal (bat 
oan not be broku) without being discovered. 

I am respeetAilly, jour most obedient 
•arranL 

K. B. See the Sear««T of War (Ur. Sed- 
don) tonohing Toan^a ease. 
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The time oooupied to go by rail from Hon- 
trtal to Washington Ci^, is between (hlrty- 
dx and thirty-eight honra. The train which 
laavcs Uontreat at 8 o'clock in the allcrtioon 
OMneots with trains fiir Waahioclon, so that 
■ pwwn leaTing at 3 o'clock on Uie afternoon 
Cf the lilth, wooU oertwnly reach Waahing- 
IM baAva daf li^ton the taaralng of the IM. 



WiLUUf K BoBHta. 
F»r Iht Pmeeudon. — Jim* 13. 
I am acquainted with Clement C. Clay, Jr., 
fbrmerly of the United StatesBenatft Ihare 
had opportunities forbecotntng well acquaint 
ed with his handwriting. I haTe examined 
the paper that has been testified to by Richard 
Montgomery, and from memory and com- 
parison, I have no hesitation in pronouncing 
It the writing of Clement C. Clay. 

Bixnm Coxom. 
Jbr the Pnteai^vt*. — May 20. 

I was bom in New York, vaA ednoaled 
therti Since October last, I have resided ia 
Montreal, Canada. Previous to that, I ro- 
sided a short time in Baltimore. Before that, 
I was conscripted, from near Columbia, S. CL, 
into the rebel service, but was detailed aa a 
clerk, and served ae such in the rebel War 
Depulment at Richmond, for upward of aix 
months. Mr. James A. Seddon was at that 
time the rebel Secretary of War. I " ran the 
blockade" from Richmond, by walking most 
of the way. I rode on the earn to Hanovw 
Junction, and from there walked up through 
Snickersville to Charlestown, Va., and from 
there to Harper's Ferry, and so on. 

While in Canada, I was intimately afr 
quainied with Qeorge N. Sanders, Jaoob 
'rhoDipaon, Clement C. Clay, Dr. Blackbun, 
Beverly Tucker, William C. Cleary, Lewis 
Castieman, Rev. M. Cameron, Mr. Porterfield, 
Caplaiu Madder, General Frost of Mis- 
souri, Qenerol Carroll of Tennessee, and a 
number of others of leas note. Of the ao- 
cDsed who visited these persons, I knew John 
Wilkes Booth and John H. Surratt Booth 
T saw but once. That was in the latter part 
of October laeL I think I saw him with 
Sanders, and also at Mr. Thompson'^ I saw 
him principally about the Sl Lawrence Hall 
U« was strutting about ther^ dissipating, 
ploving billiards, etc 

Surratt I saw in Montreal somewher* 
about the Sth or Tth of April last, on several 
suoceesiTe days. Surratt is a man of about 
Ave feet, nine, ten, or eleven inches; a spare 
man, light complexioued, and light hair. I 
saw him in Mr. Thompson's room ; and, from 
theoonversation, Surratt bad just brought di» 
patches from Richmond to Mr. Thompson, 
to which their conversation rel^rred. One 
dispatch was from Mr. Benjamin, the rebel 
Secretary of State, and there was also a letter. 
I ihvaV in cipher, from Mr. Davia I hao 
prerioDsly bad some conversation with Mr, 
Thompson on the sul^ect of the plot to as- 
sassinate Mr. Lincoln and his Cabinet, and 1 
had been invited by Mr. Thompson to pa^ 
ticipate in the enterprise. 

On the occasion when Surratt brought the 
dispatches, Thompson laid his hand on them 
and said, '' Thia makes the thine all rieht," 
referring to the assent of the rebel authori* 
tlsa MX. Linaola, Kr. Johnson, the Seci» 
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taiy of War, the Saeret^/j of State, Judge 
Cfaaae, and Qeneral Ghrant were to be yictims 
of this plot 

Mr. Thompfion said, on one of these oc- 
casioDs, that it would leave the GoTernment 
entirely without a head. That there was no 
provision in the Constitution of the United 
States by which, if these men were removed, 
they could elect another President Mr. 
Welles ^Secretary of the Navy) was also 
named; out Mr. Thompson said it was not 
worth while to kill him. 

My first interview with Mr. Thompson 
was at his room, in the St Lawrence' Hall 
Hotel, Montreal, in the early part of February 
last I had called on him to make some 
inquiry about the intended raid on Ogdensburg, 
N. Y., which had failed because the Unit^ 
States Government had received intimation 
of the intentions of the rebels, and were pre- 
pared for it Mr. Thompson said, **We will 
have to drop it for a time, but we will catch 
them asleep yet" And he added, ** There is 
% better opportunity, a better chance to im- 
mortalize yourself and save your country." 
I told him I was ready to do any thing to 
save the country, and asked what was to be 
done. He said, "Some of our boys are go- 
ing to play a grand joke on Abe and Andy." 
This lea to explanations, when he informed 
me it was to kill them, or rather ''to remove 
them from oflSce." He said it was only re- 
moving them from office; that the killing of 
a tyrant was no murder. Thompson had 
blank commissions, and he told me then, 
or subsequently, that he had conferred one 
on Booth; that he had been commissioned, 
and that eveirbody that engaged in the enter- 
prise would be commissioned; so that, if it 
succeeded or failed, if they escaped to Canada, 
they could not be successfully claimed under 
the Extradition Treaty. 

I know, of my own personal knowledge, 
that the commission conferred on Bennett 
H. Young, the St Albans' raider, was a 
blank commission, filled up and conferred by 
Mr. Clay. The name attached to it, when it 
came into the hands of these men from 
Richmond, was that of James A. Seddon, 
Secretary of War. I saw this commission, 
and I was asked by Mr. Thompson as to the 
genuineness of Seddon's signature, bavins 
been a clerk in his department I testified 
before Judge Smith, in the presence of Mr. 
Thompson, Sanders, Young, and Mr. Abbot, 
the counsel in the case, that the signature 
of Seddon was genuine. I am well ac- 
quainted with the handwriting of James A. 
oeddon, and know that the Uank commis- 
sion was in his handwriting. 

These commissions were left blank, except 
the signature of Seddon, the rebel Secretary 
of War; the names were filled up in Canada. 
These commissions were conferred dt pleasure 
upon those who engaged in any enterprise, 
and it was understood to be a cover, so that 
in case they were detected they could claim 



that they were rebel soldiers, and to be pro- 
tected and treated as prisoners of war. Bootki 
I believe, was specially commissioned for tlis 
assassination project The commission of 
Bennett H. Young was of this sort, and was 
filled up and conferred by Mr. Clay. 

On the day before, or the ver^ day of the 
assassination, I had a conversation with Idbr. 
Wm. C. Cleary, at the St Lawrence Hotel, 
in Montreal We were speaking of the re- 

i'oicings in the States over the surrender of 
lee and the capture of Richmond, etc , and 
Cleary remarked that they would put the 
laugh on the other side of their mouth in a 
day or two. The conspiracy was talked of 
at that time about as commonly as one would 
speak of the weather. 

Before this I had a conversation witii 
George N. Sanders, who asked me if I knew 
Booth very well. He expressed some appre- 
hension that Booth would make a fizzle of 
it; that he was dissipated and reckless, and 
he was afraid the whole thing would prove 
a failure. ) 

While in Canada I was a correspondent 
of the New York Tribune. I communicated 
to the New York Tribune the contemplated 
assassination of the President and tne in- 
tended raid on Ogdensburg. The assassina- 
tion plot they declined to publish, because 
they had been accused of publishing sensa- 
tion stories. The plot of the assassination I 
communicated in March ^ast, and also in 
February, I think ; certainly before the 4th 
of March. 

I saw John H. Surratt in Montreal, about 
the 7th to the 9th of April, within four or 
five days of the assassination of the Presi- 
dent From the whole of his conversation I 
inferred that he was to take his part in the 
conspiracy on the President and his Cabinet, 
whatever that conspiracy might be. I do 
not remember that I heard any thing said 
about money or compensation, but it was al- 
ways well understood that there was plenty 
of money where there was any thing to be 
done. At the time of this conversation I 
understood that John H. Surratt was jost 
firom Richmond. 

In the conversation I had with Mr. 
Thompson in February, he said that killing 
a tyrant in such a case was no murder. He 
asked me if I had ever read the work enti* 
tied " Killing, no Murder," a letter addressed 
by Col. Titus to Oliver Cromwell. Mr. Ham* 
lin was also to have been included had the 
scheme been carried out before the 4th of 
March. In the conversation in April, Mr. 
Hamlin was omitted, and Vice-President 
Johnson put in his place. 

There was a proposition before these par- 
ties to destroy the Croton Dam, by which the 
City of New York is supplied with water. It 
was supposed it would not only damage the 
manufactories, but distress the people gener- 
ally very much. Mr. Thompson remarked 
that they would have plenty of fires, mod 
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the whole city would soon be deetroyed by a 

Seneral conflagration, without sending any 
[ennedy or anybody else there; and, he 
added, if they had tn ought of this scheme 
before, they might have saved some necks. 
That was said a few weeks ago, when Mr. 
Thompson, Sanders, Castleman, Gen. Carroll, 
and myself were present. 

I heard a great deal of talk about the 
attempted descent upon Chicago last year; 
that tney had some eight hundred men con- 
cealed there; their object, as stated by 
Thompson and others, was the release of 
the reoel prisoners at Camp Douglaa 

Cross-examined by Mr. Dostbr. 

I do not think I ever saw either of the 
Jnifioners, Atzerodt or Payne, in Canada. 

Cross-examined by Mr. Aiken. ^ 

I left Richmond to go North in December, 
1863. I afterward, while in Washington, 
became a correspondent of the New York 
Tribune, and in October of last year I went 
to Canada in that capacity. I received com- 
pensation for my services as correspondent to 
the Tribune, but have never received any pay 
Arom the Government, nor the promise of 
any, nor have I ever received any pay from 
the Confederate Government The parties in 
Canada did not know that I corresponded 
with the Tribune. I was freely admitted to 
their meetings aild enjoyed their confidence. 

My reason for communicating the intended 
assassination to the "tribune, and not directly 
to the Government, was that I supposed that 
the relations between the editor and propri- 
etor of the Tribune and the Government were 
such, that they would lose no time in giving 
them information on the subject In regard 
to the conspiracy, as well as to some other 
secrets of the rebels in Canada, I requested 
Mr. Gay of the Tribune to give information 
to the Government, and I believe he has for- 
merly done so. 

I met John H. Surratt in Mr. Thompson's 
room, and once in Mr. Sander's room. I 
spoke to Surratt, askine him what changes 
there were in Richmond, and how the place 
looked. While in Canada I went by the 
name of James Watson Wallace. 

I heard the burning of the City of New 
York discussed by these parties, but I knew 
no particulars until after the attempt had 
been made. I never heard the name of Mary 
E. Surratt mentioned in any one of these 
conferencea 

Cross-examined by Mb. Cox. 

In February, I think it was, I heard the 
project of capturing the President and carry- 
ing him off to Richmond talked of When 
Mr. Thompson first suggested thai I should 
participate in the attempted assassination, I 
asked if it would meet with the approbation 
of the Government at Richmond; be said he 
thought it would, but he would know in a 



few days. That was early in February. It 
was in April, in Surratt's presence, that he 
referred to the dispatches that had been re- 
ceived from Richmond, part of which were 
in cipher, as having furnished the assent 

Recalled for the Prosecution. — May 22. 

The Dr. Blackburn to whom I referred in 
my previous testimony, is the same that 
packed a number of trunks with infected 
clothing, for the purpose of introducing pes- 
tilence into the States. I have seen him 
associating with Jacob Thompson, George 
N. Sanders, his son, Lewis Sanders, Ex-Got. 
Westcott of Florida, Lewis Castleman, Wil- 
liam C. Cleary, Mr. Porterfield, Capt Magm- 
der, and a number of rebels of less note. Dr. 
Blackburn was there known and represented 
himself as an agent of the so-callea Confed- 
erate Government, just as Jacob Thompson 
was an agent In June last, I knew of^Dr. 
Blackburn's trying to employ Mr. John 
Cameron, who lived in Montreal, to accom- 
pany him to Bermuda, for the purpose of 
taking charge of goods infected with yellow 
fever to bring to the cities of New York, 
Philadelphia, and, I understood, Washington. 
Cameron declined to go, being fearful of 
taking the yellow fever and dying himself. 
Compensation to the amount of several 
thousand dollars, he told me, had been of- 
fered him, which I understood was to be 
paid by Dr. Blackburn, or by other rebel 
agents. Mr. Jacob Thompson, I understood, 
was the moneyed agent; the others drew on' 
him for what money they required. There 
were other parties in Montreal that Dr. 
Blackburn employed, or endeavored to em- 
ploy, whom I knew by sight, but do not re- 
member their names. There were two med- 
ical students. I heard Blackburn say that 
he went from Montreal to Bermuda, or some 
of the West India Islands, about a year ago 
last June, for the express purpose of attend- 
ing cases of yellow fever, ana collecting in- 
fected clothing, and forwarding, it to New 
York, but for some reason the scheme failed. 
On one occasion, I remember, Jacob Thomp- 
son, Mr. Cleary, and, I think, Lewis Sanders, 
were present when Dr. Blackburn spoke of 
his enterprise. They all favored it, and were 
all very much interested in it 

It was proposed to destroy the Croton Dam 
at New Yorlc. Dr. Blackburn proposed to 
poison the reservoirs, and made a calcula- 
tion of the amount of poisonous matter it 
would require to impregnate the water so 
far as to render an ordinary draught poison- 
ous and deadly. He had taken the capacity 
of the reservoirs, and the amount of water 
that was generally kept in them. Strychnine, 
arsenic, prussic acid, and a number of others 
were spolken of as tne poisons which he pro- 
posed to use. Blackburn regarded the 
scheme as feasible; Mr. Thompson, how- 
ever, feared it would be impossible to collect 
BO large a quantity of poLsonous matter 
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without exciting suspicion, and leading to the 
detection of the partiea Whether the scheme 
has been entirely abandoned or not, I do not 
know ; but so far as the blowing up of the 
dam is concerned it has not been. Jacob 
Thompson fully approbated the enterprise, 
and discussed it freely, together with Mr. 
Lewis Sanders, Mr. Cleary, and Mr. M. A. 
Fallen of Mississippi, who had been a sur- 
geon in the rebel army. The matter was 
.discussed in June last, and I have heard it 
spoken of since. When Mr. Thompson 
made the suggestion that the collection of so 
large an amount of poison mieht attract at- 
tention to the operation, Mr. Fallen and others 
thought it could be managed in Europe. 
Fallen is a physician. 

Among others that I knew in Toronto was 
Dr. Stuart Robinson, a Doctor of Divinity, 
a refugee from Kentucky, where he had been 
editor of a journal, called the True Fresby- 
terian. He was present when some of these 
schemes were being discussed. I remember 
he approved of the poisoning of the Croton 
water. He said any thing under heaven, that 
could be done would be justifiable under 
the circumstances. He is regarded as one of 
the most intense of all the traitors who have 
taken refuge in Canada; he is, I believe, 
related to the Brcckinridges of Kentucky. 
Dr. Robinson appeared to be on intimate 
terms with Jacob Thompson and Dr. Black- 
burn. 

I saw John H. Surra tt in Canada three or 
four days after the assassination of the 
President I saw him in the street with a 
Mr. Forterfield. I learned immediately after 
that Surratt was suspected ; that oflicers were 
on his track; and that he had decamped. 
Mr. Forterfield is a Southern gentleman, 
now a British subject, having been made so, 
I believe, by a special act of the Canadian 
Farliament He has been for some time a 
broker or banker there. He is the agent 
who took charge of the St. Albans plunder 
for the Ontario bank, when prematurely 
given up b^ Judge Coursol. Forterfield is 
on very intimate terms with Thompson and 
Sandera \ 

When Mr. Thompson received the dis- 
patches from Richmond in April assenting 
to the assassination, there were present Mr. 
Surratt, General Carroll of Tennessee, I think 
Mr. Castleman, and I believe there were one 
or two others in the room, sitting farther 
back. General Carroll participated in the 
conversation, and expressed himself as more 
anxious that Mr. Johnson should be killed 
than anybody else. He said that if the 
damned prick-louse were not killed by some- 
body, he would kill him himself His ex- 
pression was a word of contempt for a tailor, 
BO I have always understood. At this inter- 
view it was distinctly said that the enter- 
prise of assassinating the Fresident was fully 
confirmed by the rebel authorities at Rich- 
mond. 



Booth, whom I saw on one occasion in 
conversation with Sanders and Thompson, 
went by the nick-name of " Fet" I so heard 
him called by Mr. Thompson, I think; by 
Cleary, I am sure, and by others. 

The firing of New York City was recog- 
nized among these parties as having been 
performed by the authority of the rebel Gov- 
ernment, and was by the direction of Mr. 
Thompson. I so learned from Mr. Thomp- 
son, or at least from conversation in his pres- 
ence. Thompson said Kennedy deserved to 
be hanged, and he was devilish glad he had 
been, because he was a stupid fellow, and a 
bungler, and had managed thin^ badly. 

I have always, in my convictions and feel- 
ings, been loyal to the Government of the 
United States, and escaped from the rebel 
service the first moment I had opportunity. 
I know, of my own personal knowledge, that 
JefiTerson Davis was the head of the so-called 
Confederate States, and was called its Fresi- 
dent, and acted as such, controlling its armief 
and civil administration. 

Recalled for the Prosecution. — June 27. 

r The following was read by the Judge AdTocate flrom ft 
TOinme pabUshed in Montreal, bjr John Lorell, St. Nidi- 
olaH Street, 1865, entitled '*The St. Albana Raid; or, In- 
restigation into the Charges against Lieutenant Bennett 
H. Young and (Command for their Acts at St. Albana, Yt., 
on the 19th of October, 1864," at page 212: } 

James Watson Wallace, of Virginia, on hif 
oath, saith : I am a native of Virginia, one of 
the Confederate States. I resided in JefiTer- 
son, in the said State. I left that State in Oc- 
tober. I know James A. Seddon was Secretary 
of War last year. Being shown and having 
examined the papers M, N, and 0, I say that, 
from my knowledge of his handwriting, the 
signatures to said papers are the genuine 
signatures of the said James A. Seddon. I 
have seen him upon several occasions writ« 
and sign his name. He has signed docu- 
ments, and afterward handed them to me, in 
my presence. I never was in the Confeder- 
ate army. I was commissioned as Major to 
raise a battalion. I have seen a number of 
the commissions issued by the Confederate 
Government, and the commission of Lieu- 
tenant Young, marked *^M," is in the usual 
form of all commissions issued in the army, 
which are always signed by the Secretary of 
War. I never served; I was incapacitated 
by an accident, and being then kidnapped by 
the Northerners. 

I was in Richmond in September last I 
then visited the War Department It was 
then notorious that the war was to be carried 
into New England in the same way that the 
Northerners nad done in Virginia. When I 
was in Virginia, I lived in my own house 
until I was burned out, and my family were 
turned out by the Northern soldiers. 

The counsel for the United States object 
to the whole of this evidence as illegal| 
irrelevant, and foreign to the issue, and cona^* 
quently decline to cross-examine. 

[Signed] J. WATSON WALLACEL 
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That contains my teetimony in that case, 
and a great deal more that 1 did not give. 
It is compounded of the testimony of myself 
and of a James Wallace, who also was ez- 
Amined in that case. There was also a 
William Pope Wallace, who gave testimony 
in that case, and I do not know but a fourth 
Wallace.' The testimony of James Wal- 
lace is included in that of James Watson 
Wallace, the name under which I was there 
known. The testimony I gave on that oc- 
casion was correctly reported in the Witness; 
I Uiink also in the Montreal Transcript, In 
the Gazette, and I think in the Telegraph, 
the report was the same as appears in that 
book, which was, I believe, printed from type 
Mi up in the Telegraph office. 

( Th« fbllowinff, cut from a newspaper, wm then re«d by 
Um Jodgo AdTocato* and afterward offex^od ia eridenoe : ] 

James Watson Wallace, sworn: 1 reside 
mt present in this city ; have been here since 
last October; formerly resided in the Con- 
federate States. I know James A. Seddon; 
he occupied the position of Secretary of War. 
I shoula say the signatures to the papers M, 
N, 0, are those of the said Seddon. I have on 
several occasions seen the signature of James 
A. Seddon, and have seen him on several 
occasions sign his name; he has siened docu- 
ments in my presence, and handed them to 
me aAer signing. I never belonged to the 
Confederate army, but have seen many com- 
missions issued by the Confederate Govern- 
ment The commission of Lieutenant Young, 
marked M, is in the usual form. The army 
commissions are always signed by the Secre- 
tary of War. I have never seen a commis- 
Bion with the signature of the President or 
with the seal of the Government The Con- 
federate States, at the time 1 left the country, 
had no seal; one had been devised, but had 
not been prepared. 

[ The witneee continued : ] 

That paragraph appeared in either the 
Witness or the Transcnpt, from one of which 
papers it is cut, and was published immedi- 
ately after the trial, and correctly reports 
the testimony I gave on that occasion. 

After giving my testimony here on the 
20th and 22d of May, I left this city and re- 
turned to Canada, under instructions from 
Judge Holt to procure a certified copy of the 
evidence before the Court in the St Albans 
case. I met Beverly Tucker, G. N. Sanders, 
his son, Lewis Sanders, General Carroll of 
Tennessee, M. A. Fallen of Mississippi, Ex- 
Governor Westcott of Florida, and a number 
of others. I had conversations with them, 
especially with Beverly Tucker and G. N. 
Sanders, in reference to eyents here in Wash- 
ington, connected with the assassination, and 
|he trial of the assassina At that time they 
had not the slightest suspicion that I had been 
a witness before this Commission. They there- 
fore received me with great cordiality^ and the 
subject of the trial was very freely discussed. 



Beverly Tucker made the remark, aA«r dis* 
ner — I dined with them — that that sooundsil 
Stanton, and that blood-thirsty villain Holt, 
mi^ht protect themselves as long as they ze- 
mainea in office, and could protect themselyas 
by a guard, but that would not always be the 
case, and, by the Eternal, he had a large ac- 
count to settle with them. Sanders never 
made such vehement threats as I have heard 
Tucker and others make. Cleary threatened 
the officers of the Government for the execu- 
tion of Beall. He said that Beall would have 
been pardoned if it had not been for Judge 
Holt; but, he said, ** blood shall follow blood ; " 
and added, **We have not done with them 
yet" He boasted of it, and reminded me, 
just after the killing of President Lincoln, 
of what he had said on a former occasion; 
namely, that retributive justice would come. 
He considered the killing of the President as 
an act of retributive justice. 

I had been in Canada at my last visit but 
a short time when the parties of whom I 
have testified knew of my presence. I was 
not then aware that my testimony had been 
published, or I should not have gone there. 
While sitting in a saloon, one of the Cana- 
dian rebels came in, and, discovering my pres- 
ence, immediately reported it to the rest; 
then there came m more than a dozen — San- 
ders, Tucker, Carroll, and O'Donnel, the 
man who boasted of setting fire to houses 
in New York, and others. They at once 
accused me of betraying their secrets in be- 
coming a witness before this Commission. 
Not knowing at the time that my testimony 
had been published, I denied having testi- 
fied. They insisted that it was so, and that 
they would not be satisfied unless I would 
give them a letter stating that I had not tes- 
tified. I knew that it was only by doing 
something of that kind that I could get 
away from them. It was then arranged that 
I should go down to my hotel, and it was 
my intention, if I got out of their hands, to 
leave the place at once. When we got op- 
posite the St Lawrence Hall they said, **We 
will go up here." O'Donnel had a room at 
the St Lawrence Hall. Just as I had en- 
tered his room, Beverly Tucker came in and 
said that a mere letter would not be suffi- 
cient; that, having testified before the Com- 
mission under oath, I must make an affida- 
vit under oath, to make my denial equally ^ 
strong. This, at first, I dechned to do, when 
a dozen of them assailed me in the most furi- 
ous manner, and O'Donnel, drawing from his 
racket a pistol, said if I would not consent, 
could not leave that room alive. I still de- 
clined for a time, when Sanders said to me, 
** Wallace, you see what kind of hands you 
are in ; I hope you will not be foolish enough 
to refuse." It was under these circumstances 
that I consented. 

Mr. Kerr, who defended the St Albans raid- 
ers, was sent for to prepare the statement, when 
we adjourned to the room of Ex-Governor 
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WMtcott I then agun dwiined ^iviu^ mv 
aMh to »n7 itatement, and Bgain pistolB 
were held to m; head bj one of Mcrgan's 
nemllss. I do not knov hU name, but I 
Know him well ae a rebel soldier. O'Dod- 
nel also pneented hie pistol at me, and aa- 
anied me I must take the consequeocee ir 1 
would not do as the; desired me. The affi- 
dkTit was read to me in Westcott'a room ; I, 
howerer, paid little or no attention to it, and 
I there signed it, and went through the cere- 
mony of taking an oath. Thej also brought 
•oms other man in, accompanying Mr. Kerr. 
Kerr had no knowledge of the menaces 
Dnder which I signed the paper. SeTcrly 
Tucker said, before Kerr came, that in order 
to make tn/ depoaitjoh of anr ralae, it mast 
•eem that I did it willin^lT, and that I 
moat not raanifeet an; unwilIinKDese to eien 
it before Kerr; if I did, thej said thej would 
follow me to hell. 

When Kerr brought the paper for ibe to 
■ign, I did so without any remark; althougli 
the Btptementa in the body of the paper arc 
abeolutely false. The following, which ap- 
peared in the Montreal Telegraph, and after- 
ward in the New York World, is a copy of 
the paper I signed. 

[ Th« pApar wu put iD artdnn. ] 

THB BUPraiaSIO TESTIHOMT. 

Saiiford Omorer v. Jarnei W. Wallace — A^- 
javitt of the real Wallace — Five Hwndrtd 
DoUta-i Reward offered for tht Arrest oj 
Canovir — What Tkampion laid about a 
Propntition to Destroy WaUrvorke in Narih- 
em Oitiet — Inieretiing Dqiontioni. 
tFromth* Montreal XTaiilDfTe>ST*pb, JnDelO. ] 
To the Editor of tht Evening Telegraph .- 

Sib: Please publiah my affidavit non- 
handed you, and the advertisemeDt subjoineil. 
I will obtain and furnish others for publica- 
tion herealler. I will add that if President 
Johnson will send me a safe conduct to ^o 
to Washington and return here, I will pro- 
ceed thither and go before the Military Court 
Hid make jrrofert of myself, in order that they 
may see whether or not I am the Sanford 
Conover who ewore aa stated. 

JAMES W. WALLACE. 
UoNTRBAL, Jv.ne 8, 1865. 

PiOTivcK or Curuu, Duruct or Vorthkal. 
James Watson Wallace, of the city ami 
district of Montreal, counselor at law, being 
duly sworn upon the Holy Evangelists, doiii 
depose and say; I mm the same James Wal.- 
•on Wallace who nre evidence on the suh- 
ject of the St Albans raid, which evidence 

Speara on page 212 of the printed report of 
i said case. I am a native of the county 
of London, in the Commonwealth of Vir- 
ginia. I arrived in Montreal in the month 
of October last past I resided during a por- 
(ioD of last winter and spring in houses in 
Cnig Street and Honiqoa Street, in the dty 
8 



of Montreal. I have seen and emmined the 
report of what ie called the suppressed eri- 
dence before the Court-martial now being 
holden at Washington City on Mistress Sur- 
ratt, Payne, and others; and I have looked 
carefully through the report of the evidence 
in the New York papers of a pereon calling ' 
himself Sanford Conover, who deposed to 
the facts that while in Montreal he went by 
the name of James Watson Wallace, and 
gave evidence in the St Albans raid inveeti- 
gation ; that the said Sanford Conover evi- 
dently personated me before the said Court- 
martial; that I never gave any testimony 
whatsoever before the said CoQrt-marttal at 
Washington City; that I never had knowl- 
edge of John Wilkes Booth, except seeing 
him upon the stage, and did not know he 
was in Montreal until I saw it published, 
after the murder of Preaident Lincoln; that-I 
never was a correspondent of the New York 
Tribune; that I never went ander the name 
of Sanford Conover; that I never had anv 
confidential communication with George N. 
Sandera, Beverly Tucker, Hon. Jacob Thomp- 
son, General Carroll of Tennessee, Dr. M. 
A. Pallen. or any of the others therein men- 
tioned; that my acquaintance with every 
one of tliese gentleman was slight; and, in 
fine, T have no heeitation in stating that the 
evidence of the said Sanford Conover person- 
ating me is false, untrue, and unfounded in 
fact, and is from beginning to end a tissue 
of falsehoods. 

1 have made this deposition volnntarity 
and in Justice to my own character and name 

[Signed] J. WATSON WALLACE. 

Sworn to before me, at Montreal, this 
eighth day of Juae, 1865. 

a. SMITH, J. P. 

I, Alfred Perry, of Montreal, do hereby 
certiiy that I was present when the said 
James Wateon Wallace gave the above dep- 
osition, and that he s^ve it of his own free 
will; and I further declare he is the eame 
individual who gave evidence before the 
Honorable Justice Smith in the case of the 
St Albans raiders. ALFRED FEBBY 

MosTBBAL, Jvnt 9. 

Extract from suppressed testjmony given 
at Washington before the Military Commie- 
eion by Sanford Conover, alia* J. Watson 
Wallace, on the first two days of the pro- 
ceedings, as published in the New Yoric pa- 

Q. Slate whether you did testify on tht 
question of the genuineness of that ugnatnre 
of Seddon? 

A. I did. 

Q. In what court? 

A. I testified before Judge that the 

signature was Eenuine. 

Q. State to the Court whether yon are ao ' 
qoainted and familiar with the huidwrituig 
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* of Jamee A. Seddon, the rebel Secretary of 
War? 

A. Yea, sir. 

Q. State to the Court, upon your oath 
here, whether the signature to the blank 
oommiseion you saw was hia genuine signa- 
ture or not? 

A. It was his genuine signature. 

Q. Did you go to Canada by the name of 
Samuel Conover? 

A. No, sir. 

Q. What name diet you go there by? 

A. James Watson Wallace. 

tTh« witneM contfnQad:] 

Of Alfred Perry, the person named in the 
paper, I know nothing. I never heard of 
tuch a 4>er6on. 

(The Jadge Adrocata here re«d ^e fbllowiog, which 
vu put in eTidence:] 

Pbotdvcs or Cahada. Diitriot or MomuuL. 
William Hastings Kerr, of the city and 
district of Montreal, esquire, advocate, being 
duly sworn, doth depose and swear that he 
knows James Watson Wallace, late of Vir- 
ginia, but now and for the last seven months 
resident in the city of Montreal, counselor 
at law; that he, this deponent, was one of 
the counsel engaged for the defense in the 
affair of the investigation before the Hon. 
Judge Smith into the St Albans raid; that 
he was present in Court, and examined the 
said James Watson Wallace while the said 
investigation was going on, a report of whose 
testimony appears at page 12 of the printed 
case, published by John Lovell, of the said 
city of Montreal ; that this deponent has fre- 
quently seen the said James Watson Wal- 
lace on private business, and has acted as the 
said James Watson Wallace's professional 
adviser in Montreal; that this deponent ves- 
terday saw the said James Watson Wallace 
in the said city of Montreal; that he was 

1>re6ent while the said James Watson Wal- 
ace denied that he, the said James Watson 
Wallace, was the person who, under the name 
of Sanford Conover, gave, before the Military 
Commission or Court-martial* now and for 
some time past assembled in Washington, 
evidence which has since been published as 
the suppressed evidence in the New York 
papei's — ^he, the said James Watson Wal- 
lace, then and there declaring that some per- 
son had personated him, the same James 
Watson Wallace, and had given testimony 
which, from beginning to end, was a tissue 
of falsehoods ; that this deponent was present 
while the statements and denials of tne said 
James Watson Wallace were reduced to writ- 
ing in his presence, and signed by the said 
James Watson Wallace, and sworn to bj him 
before G. Smith, Esq., one of her Migesty's 
justices of the peace; that the said James 
Watson Wallace then and there declared 
that he made the said affidavit voluntarily, 
and in order to dear himself from any 
■vapioioQ of being the Sanford Conover in 



question. And this deponent saith that no 
force or violence was used to^rard the said 
James Watson Wallace, nor were any men* 
aces or threats made use of toward him by 
any one, but he seemed to be anxious to 
make the said affidavit, and to use all means 
in his power to discover the person who had 
so personated him, the said James Watson 
Wallace, befure the Militarv Commission; 
and further this deponent saith not, and hath 
signed. WILLIAM H. KEBR 

Sworn before me at Montreal, this ninth 
day of June, eighteen hundred and sixty-five. 

JAS. SMITH, J. S. C. 

^ Five hundred dollars reward will be 
given for the arrest, so that I can bring to 
punishment, in Canada, the infamous and 
peijured scoundrel who recently personated 
me under the name of Sanfbrd Conover, and 
deposed to a tissue of fsilsehoods before the 
Military Commission at Washington. 

JAMES W. WALLACE. 

[The witnew oontiaiied :] 

That paper and its preparation is part of 
the action referred to, and was prepared 
under the threat to which I have testified. 
I can not say positively that those parties 
attempted to detain me in Canada; I only 
know that I was rescued by the United States 
Government, through the interposition of 
Major-General Dix. 

Nathan Ausbk. 

For the Prosecution, — June 27. 

I reside in New York, and am acquainted 
with Sanford Conover, who has just testified; 
I have known him eight or ten years; his 
character for integrity and usefulness is good, 
as far as I know. I recently accompaniea 
him to Montreal, in Canada, and was present 
at an interview which he had with Beverly 
Tucker, George N. Sanders, and that clique 
of rebel conspirators. After we went into 
O'Donnel's room, at Montreal, Mn Cameron 
eave each of us a paper containing the evi- 
dence Mr. Conover gave here in Washington 
before the Commission, when he denied it 
Thev told him he must sign a written paper 
to that efi*ect, and if he did not, he would not 
leave the room alive. O'Donnel said that he 
would shoot him like a dog if he did not 
Mr. Conover was first going to his hotel to 
write the paper ; at first they agreed to this, 
but when they got as far as ot Lawrence 
Hall, they meide up their minds they would 
not let him do this himself, and when they 
went up stairs, at the St Lawrence Hall, they 
would not allow me to go up. There were, 
I think, twelve or fifteen of the conspira- 
tors together; among them. Sanders, Tucker, 
O'Donnel, Gen. Carroll, Fallen, and Cameron. 
They all accompanied him for the purpose 
of preventing his escape, and obliging him to 
do what they requireo. 
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Jaios B. Merritt. 

Far the Prosecution. — May 13. 

I was born in Canada, while my parents 
were on a visit there firom their home, Oneida 
county, New York. I am a physician, and 
have resided for about a year in Canada; 
part of the time at Windsor, and part at 
North Dumfries, Waterloo county. 

In October or November last, I met at 
Toronto, George Young, formerly of Mor- 
gan's command; a man named Ford, also 
from Kentuckv ; and another named Graves, 
from Louisville. Young asked me if I had 
seen Colonel Steele before leaving Windsor. 
Steele was a rebel, and I understood had 
been in the rebel service. He asked me if 
Colonel Steele had said any thing to me in re- 
lation to the Presidential election. I told him 
he had not ; he then said^ ** We have some- 
thing on the t<q>is of much more importance 
than anv raids we have made or can make.'' 
He said it was determined that Old Abe 
should never be inaugurated; that, I believe, 
was his expression. They had plenty of 
friends in Washington, he said ; and, speak- 
ine of Mr. Lincoln, he called him a "damned 
old tyrant." I was afterward introduced to 
George N. Sanders by Colonel Steela I asked 
Steele what was going to be done, or how he 
liked the prospects of the Presidential elec- 
tion, and he replied, " The damned old tyrant 
never will serve another term if he is elected." 
Mr. Sanders then said he ^Lincoln) "would 
keep himself mighty close, if he did serve an- 
other term." 

About the middle of February, a meeting of 
rebels was held in Montreal, to which I was in- 
vito by Captain Scott I should think there 
were ten or fifteen persons present; among 
them were Sanders, Colonel Steele, Captain 
Scott, George Young, Byron Hill, Caldwell, 
Fordj Kirk, Benedict, and myself. At that 
meetine a letter was read by Sanders, which 
he said he had received from "the Presi- 
dent of our Confederacy," meaning Jefferson 
Davis, the substance of which was that if the 
people in Canada and the Southerners in the 
States were willing to submit to be governed 
by such a tyrant as Lincoln, he did not wish 
to recognize them as friends or associates; 
and he expressed his approbation of what- 
ever measures they might take to accomplish 
this object The letter was read openly in 
the meeting by Sanders, after which it was 
handed to those present, and read by them, 
one after another. Colonel Steele, Young, 
and Hill, and I think Captain Scott, read it 
I did not hear any objection raised. 

At that meeting Sanders named a number 
of persons who were ready and willing, as 
he said, to engage in the undertaking to re- 
move the President, Vice-President, the Cab- 
inet, and some of the leading Generals ; and 
that (here was any amount of money to ac- 
complish the purpose, meaning the assas- 
sination. Booth's name was mentioned, as 



also were the names of George Harper, 
Charles Caldwell, one Randall, and Harri- 
son, by which name Surratt was >known, and 
whom I saw in Toronto. Another person, I 
think, spoken of by Sanders, was one they 
called "Plug Tobacco," or Port Tobacca 
I think I saw the prisoner, D. £. Herold, in 
Canada. Sanders said that Booth was heart 
and soul in this project of assassination, and 
felt as much as any person could feel, for 
the reason that he was a cousin to Beall 
that was hune in New York. He said that 
if they could dispose of Mr. Lincoln, it would 
be an easy matter to dispose of Mr. John- 
son ; he was such a drunken sot, it would 
be an easy matter to dispose of him in some 
of his drunken revelriea When Sanders 
read the letter, he also spoke of Mr. Seward. 
1 inferred that it was partially the language 
of the letter. It was, I think, that if the 
President, Vice-President, and Cabinet, or 
Mr. Seward could be disposed of, it would 
be satisfying the people of the North; that 
they (the Southerners) had friends in the 
North, and that peace could be obtained on 
better terms than could be otherwise ob- 
tained; that they (the rebels) had endeavored 
to bring about the war between the United 
States and England, and that Mr. Seward, 
through his energy and sagacity, had 
thwarted all their efforts. This was sug- 
gested as one of the reasons for removing 
him. 

On the evening of Wednesday, the 6th of 
April last, I was in Toronto, and when on 
my way to the theater, I met Harper and 
Ford. They asked me to go with them and 
spend the evening; I declined, as I was going 
to the theater. The next morning 1 was 
around by the Queen's Hotel, where I saw 
Harper, Caldwell, Randall, Charles Holt, 
and a man called "Texas." Harper said 
they were going to the States, and were 
going to kick up the damnedest row that had 
ever been heard of An hour or two after- 
ward I met Harper, and he said if I did 
not hear of the death of Old Abe, and of the 
Vice-President, and of General Dix, in less * 
than ten days, I might put him down as a 
damned fool. This was the 6th of April 

Booth, 1 think, was mentioned as being in 
Washington. They said they had plenty of 
friends m Washington, and that there were 
some fifteen or twenty going there. On Satr 
urday, the 8th of April, I was at Gait, five 
miles from which place Harper's mother 
lives, and I ascertained there that Harper 
and Caldwell had stopped there and had 
started for the States. 

When I found that they had left for 
Washington, probably for the purpose of 
assassinating the President, I went to Squire 
Davidson, a justice of the peace, to give in- 
formation and have them stopped. He said 
that the thing was too ridiculously or su- 
premely absurd to take any notice of; it 
would only appear foolish to give such infori» 
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ation and oaose arrests to be made on such 
grounds; it was so inconsistent that no person 
would believe it, and he declined to issue any 
procesa 

I was in Gait again on Friday after the 
assassin ation ) and I found from Mr. Ford 
Uiat Harper had been home on the day be- 
fore, and had started to go back to the States 
again. 

Some time last fall, one Colonel Ashly, a 
rebel sympathizer^ and a broker at Windsor, 
handed me a letter which he had received 
from Jacob Thompson, asking him for funds 
to enable rebels to pay their expenses in going 
to the States to make raids, as I understood ; 
and, referring to the letter, he asked me to 
contribute. 

In February last I had a conversation with 
Mr. Clement C. Clay in Toronto. I spoke to 
him about the letter from Mr. Jefferson Davis 
that Sanders- had exhibited in Montreal; he 
seemed to understand the nature and charac- 
ter of the letter perfectly. I asked him what 
he thought about it He said he thought the 
end would justify the means; that was his 
expression. 

ourratt was once pointed out to me, in Feb- 
ruary, in Toronto; he was pointed out to me 
by Scott, I think, while he and Ford and 
myself were standing on the sidewalk. 

I saw Booth in Canada two or three times ; 
I sat at the table with him once at the St 
Lawrence; Sanders, Scott, and Steele were at 
the same table. Sanders conversed with 
Booth, and we all drank wine at Mr. Sanders's 
expense. I have seen Booth a good many 
times on the stage, and know him very well 
by sight 

[The witness, b€flng here shoim « photograph, identtfled 
U M that of J. WUkes Booth. ] 

I received a letter from General James B. 
Fry, the Provost Marshal General, stating 
that he had received a letter written by Squire 
Davidson, giving information of my visit to 
him for the purpose of having Harper and 
Caldwell arrested. 

[ Th« following letter wu then read, and pnt In erl- 
denoe:] 

War DsPABTMBirr, 
Pbotost Haxshal Gemkrax's Bvrrau, 
Washington, D. 0., April 30, 1^65, 

Dr, J, B. Merritt, Ayr^ Canada West : 

Sib: I have been informed that you pos- 
sess information connected with a plot to 
assassinate the President of the Unitea States 
and other prominent men of this Government 
The bearer has been sent to present this let- 
ter to you, and to accompany you to this 
city, if you will come. The Secretary of War 
authorizes me to pledge you protection and 
security, and to pay all expenses connected 
with your journey lioth ways, and in addition 
to promise a suitable reward if reliable and 
useful information is furnished. Independent 
of these considerations, it is hoped tnat the 
cause of humanity and justice will induce 
jou to act promptly in divulging any thing 
jxm, may know connected with the recent 
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tragedy in this city, or with any other plots 
yet in preparation. The bearer is directed to 
pay all expenses connected with your trip. 
I am, very respectfully. 

Your obedient servant, 

JAMES B. FRY, 
Provost Marshal OeneraL 

Cross-examined by Mr. Stoxx. 

The man called Harrison I saw in Canada 
two or three times; I saw him once in a sa- 
loon, about the 15th or 20th of February ; he 
was pointed out to me by Mr. Brown. I Uiink, 
and I noticed him more particularly on ac- 
count of his name having been mentioned, in 
connection with others, at the meeting in 
Montreal. 

Cross-examined by Mb. Aikxk. 

I was on confidential terms with the rebels 
in Canada because I represented myself as 
a good Southerner. The letter from Jeffer- 
son Davis, which was read by Mr. Sanders, 
was read to the meeting some time in Feb- 
ruary, and on the 10th of April I went to 
see the justice of the peace; he refused to 
accede to m v request I then called upon the 
Judge of the Court of Assizes; made my 
statement to him, and he said 1 should have 
to go to the grand jury. I first communi- 
cated this information to the Government, I 
think, two weeks ago to-day, since the as- 
sassination of the President, though I under- 
stood the Government was in possession of 
the information before I communicated it 
direct 

I saw Surratt in Toronto about the 20th 
of last February ; he was pointed out to me 
on the street, and passed down by me. Ford, 
who was with roe, and who was present at 
the meeting held in Montreal, said, *^ Doctor, 
that is Surratt" He is a man five feet, six, 
seven, or eight inches, slim, and wore a dark 
moustache, and was dressed in ordinaiy 
clothes, like any gentleman would be, I think 
of a dark color. I am not positive that it 
was Surratt, because 1 do not Know the man. 

I knew of the project to burn the City of 
New York. I heard it talked of in Windsor, 
and communicated the information to Colonel 
Hill, of Detroit, before the attempt was made. 
It was communicated to me by Robert Drake, 
and a man named Smith, both formerly of 
Morgan's command. They both had oeen 
to Chicago to attend the Presidential Conven- 
tion there. They told me, after their return, 
that they went there for the purpose of re- 
leasing the rebel prisoners at Camp Douglas. 

I continued my intimacy with these rebel 
sympathizers for the purpose of giving inform- 
ation, when I should find it of importance. 
Nine-tenths of the people in Canada are rank 
rebel sympathizers, and my practice was 
mostly among Southerners. I have never re- 
ceived a dollar from the Government for fur- 
nishing any information from Canada, nor 
have 1 ever received any thing from therebds 
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fbr terrieeB rendered them. I have proof in 
mj pocket from the Provost Marshal at De- 
troity that I furnished valuable information 
without any remuneration. 

BeeaUed for the Praeeution. — June 27. 

On Friday, the 2d of June, I was in Mon- 
treal At the St Lawrence Hall I saw 
General Carroll I introduced myself to 
him as Dr. Merrill of Memphia There was 
a large family of Merrills residing there, who 
were physiciana He expressed considerable 
gratification at seeing me, and he introduced 
me to Governor Westcott, and we conversed 
in reference to this trial These men were 
not aware that I had testified before this 
Commission. My testimony was not pub- 
lished there until Tuesday, the 6th of June. 
Mr. Beverly Tucker said, m that conversation, 
that they had friends in Court, and were per- 
fectly posted as to every thing that was goine 
on at Uiis trial Tucker said thev had bumea 
all the papers they had received from Rich- 
mond, for fear some Yankee would break into 
their room and steal them, and use them 
against them in thisyial In that interview, 
I should state that Governor Westcott ex- 
pressed no disloyal sentiments, and took no 
part in the conversation. 

Gbosoh B. Hutohinsov. 
For the ProeeeuUim. — June 23. 

I am a native of England, and was an en- 
listed man in the service of the United States, 
from the 12th of June, 1861, to the 12th of 
November, 1862. I have resided in Canada 
for the last seven montha I lave seen Clem- 
ent C. Clay, Beverlv Tucker, George N^ San- 
ders, and others of that class several times. 
[ last saw Clement C. Clay at the Queen's 
Botel, Toronto, about the 12th or 13th of 
February. 

On the 2d of June, and on the morning of 
the 3d, I saw Dr. Merritt in conversation with 
Beverly Tucker, at the St Lawrence Hall in 
Montreal I heard Beverly Tucker say. in 
reply to a remark of Dr. Merritt, that he nad 
burned all the letters, for fear some Yankee 
son of a bitch might steal them out of his 
room, and use them in testimonv against 
him. They were at the time speakmg about 
this trial, and the charges against them. 
They were talking to Dr. Merritt as to one to 
whom they gave their confidence, 

liiBUTENANT^imaAL U. S. Grakt. 

For the Prosecution, — May 12. 

Since the 4th of March, 1864, I have been 
in the command of the armies of the United 
Statea I met Jacob Thompson, formerly 
Secretary of the Interior under President 
Buchanan's administration, when the army 
was lyinj^ opposite Vicksbuiv^ at what is 
called l£lliken's Bend and Young's Point 
A little boat was disoorcred ooming up near 



the opposite shore, apparently surreptitiously, 
and trying to avoid detection. A little tug 
was sent out from the navy to pick it upi 
When they got to it, they found a little white 
flaff sticking out of the stem of the row-boat, 
and Jacob Thompson in it They brought 
him to Admiral Porter's flag-ship, and I was 
sent for to meet him. 1 do not redDllect tlie 
ostensible business he had. There seemed 
to be nothing at all important m the visit, 
but he pretended to be under a flag of truce, 
and he nad therefore to be idlowed to go back 
a^ain. That was in January or February 
of '63 ; and it was the first flag of truce we 
had through. He professed to be in the 
military service of the rebels, and said that 
he had been ofiered a commission — any thing 
that he wanted; but, knowing that he was 
not a military man, he preferred having some- 
thing more like a civil appointment, and he 
had therefore taken the place of Inspector^ 
General, with the rank of Lieutenant-Colonel, 
in the rebel service. 

The military department of Washington 
embraces all the defenses of the city on both 
sides of the river. 

[Tha oommlMloti of Lientenuit-GanerAl Orant, dated 
March 4, 18G4, accompanied by Goneral Orden No. M, wa 
here offered in eridence.] 

Oroee-^xaminaUon by Mr. Aikkn. 

All the civil courts of the city are in op- 
eration. I am not prepared to say exactly 
to what point the Department of Washing- 
ton extends; any troops that belong to the 
command of Migor General Augur, who com* 
mands the Department of Washington^ sent 
out to any point, would necessarily remain un- 
der his command. Martial law, I believe, ex- 
tends to all the territory south of the railroad 
that runs across from Annapolis, running 
south to the Potomac and Chesapeake. 

I understand that martial law extends 
south of Annapolis, although I have never 
seen the order. 

Samuxl p. Joinu. 

For the Proieeution, — May 12. 

I resided in Richmond during a part of 
the war. I have often heard the officers and 
men of the Confederate army conversing re- 
specting the assassination of President Lin- 
coln. 1 have heard it discussed by rebel offi- 
cers as they were sitting around their tenta 
They said they would like to see him 
brought there ,dead or alive, and they thought 
it could be dona 1 heard a citizen make the 
remark that he would jgive ^ from his private 

Surse ten thousand dollars, in addition to the 
onfederate amount offered, to have the Presi- 
dent of iht United St4tes assassinated, and 
brought to Richmond, dead or alive. I 
have, besides that, heard sums offered to be 
paid, with Uie Confederate sum, for any per- 
son or persons to go north and assassinate 
the Prsttdent I judge, from what 1 heaid. 
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Ihkt ihtn WM kn amount offered bj the 
Oovernment in their trashy paper, to anu- 
dnttU anj ofBeiali of the United States 
OoTentment that tren hindering their eaose. 

Hkhbt Vok Stkdiaoxsk. 
For tkt Proteeutioii.—May 12. 
I was in the Confederate aerviee ai 
gineer officer in the Topographical Depart- 
ment, with the p«7 of an engineer, and ~" 
on ihe etafFof Oencrat Edward Johnson, 
together I was in the service nearl; three 
yeaia. In the antniner of '63, being at Swift 
Run Oap, near Harriaonburg, I was 
taken hj three citizens, and rode with them 
•ome eighteen or twenty houra The name 
of one was Booth and another Shepherd. 

[A photofrrtph or jDhn Wflkca Booth btlag ibovt 
thownoD rvfernd to. Tb« pholDcnpti w« offend 

I waa asked by Booth, and also b; the 
others, what I thought of the probable euc- 
eess of the Confederacy. I (old them, aflrr 
Rich a chase as we had just bad from Qet- 
tyabiirg, I thought it looked verj gloomy. 
Booth replied, "That is nonsenBe. If we 
onl^ act our part, the Confederacy will gain 
its independence. Old Abe Lincoln must go 
up the spout, and the Confederacy will gain 
its independence any bow." By this eipres- 
iion I understood he meant the President 
must be killed. He said that as soon as the 
Confederacy waa nearly giving out, or as soon 
as they were nearly whipped, that this would 
be their final resource to gain their indc- 
pendenca The other two en^ged in the 
conversation, and assented to Booth's senti- 

They being splendidiT mounted, and my 
horse being nearly broken down, they left 
me the next day. Three or four days a/lei^ 
ward, when I came to the camp of the Second 
Virginia Regiment, I foand tnere three cili- 
lena, and was formallv introduced by Cap- 
tain Randolph to Booth and Slerens. That 
. evening there waa a secret meeting of the 
officers, and the tliree citizena were also pres- 
ent I was afterward informed of the pur- 
pose of the meeting by Lieutenant Cookrell 
Of the Second Virginia Regiment, who was 
present. It was to send certain officers on 
"detached serrice" to Canada and the "bord- 
ers " to release rebel priaonera, to lay Northern 
cities in aahea, and finally to get possession 
of the members of the Cabinet and kill the 
Preeident This "detached aervioe" was a 
nickname in the Confederate army for thia 
BOrt of warthre. I have heard Uteae things 
spoken of, perhaps, a thousand times before 
I was informed it was the purpose diacuesed 
at this meeting, bnt I always considered it 
common bragndocio. I have fVeely heard itj 
nwken of in the atreeta of Richmond among 
tboee connected with the rebel Ooreniraent. 
Cockrell belonged, I beliere, to the Second 
Virginia BegimMI, «nd to the mom •out-' 



pany to which CaptUD Beall belonged who 
was execnted at Oovemor'B Island. Couirell 
told me that Beall waa on "detached serr- 
ice," and that we would bear of him. 

I have heard mention made of the exist- 
ence of secret orders for certain purposes to 
aseiat the Confederacy. One I frequently 
heard of was called a Golden Circle, and 
several times I heard the name of the "Sona 
of Liberty." 
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HosEi. B. Cabtkb. 
fbr iht ProMeeittion. — May 29. 

I reside in New Hampshire. I waa at the 
1 Lawrence Hall, Uontreal, Canada, trom 
the 9th or 10th of September till the let of 
February last. I met Qeorge K. Sandera, 
Clement C. Clay, Beverly Tucker, Dr. Blach- 
burn. Dr. Fallen, J. Wilkes Booth, General 
Carroll from Memphis, an old gentleman from 
Florida that wore a cue — I think his name waa 
West«otl — a Dr. Wood, a gentleman named 
Clark, and many otheia whosG names I do 
not now recollect I do not remember that I 
Bftw Jacob Thompson there. I saw him al 
Niagara Falls on the ITth of June. Some 
twenty or thirty Southerners boarded at the 
St. Lawrence Hall, and usually associated 
together, and verj little with other people 
'-^10 came there, either English or American. 

I frequently observed Qeorge N, Sandera 

intimate aaaocialion with Booth, and olliers 
of that clam, in Montreal. I used to see a 
man named Payne nearly every morning I 
think they called him John. He was one of 
the Payne brothers, two of whom were arrested 
for the St Albana raid ; bnt Lewis Payne, the 
accused, I do not think I have seen before. 

Dr. Blackburn came to the St Lawrence 
Hall when the Don^aoa Hotel closed, which 
was about the 20th of October last He 
associate on terms of intimacy 
with all tboee I have named, but Booth. 
Whether he came there before Booth I can 
not say. Blackburn was one of that cliqite of 
en who were known there as Confederatea 

Omt-txamtned by Ms. Dosraa. 
I heard that the Paynes to whom I have 
referred originally came from Kentucky, and 
that they had been in the con nterfei ting busi- 
9a 1 think I have seen Cleary in Canada 
. company with John Payne. 1 have seen 
them in company with Sanders and Tuckei 
and Blackburn every day. 

John Dbtbitt. 
For li* FrottaUion. — May 12, 
I have reaided in Washington, off and on, for 
a year or two. I waa formerly a Lieutenant 
in company "K," Fourth Maryland Bi'gi- 
otent I was befhrc that employed in Adama'a 
Eapreie eorapany. In Jnly of 1S63, I was 
in Montraftl, ud left there tks 3d or 4th of 
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la wall aoqusi nted 
in. The flrtt ^me I 
■aw him in Canada he was atandins in (lit; 
St I«nreiice Bot«l, Hontreal, talking wiih 
0«o»« Jl. Saodera I beliere that was in tli^ 
monUi of October. The; were talking coci- 
fidentiall;, and drioking together. I aaw Uiem 

fi into Dowler's and have a drink together. 
also uw in (^nada, at the aame time, Jacob 
Thompson of Miesisaippi, who was Beoreiur^ 
of th« Interior under the admin iHtration ol' 
President Boohanan. lalscsawMr. Cleincnt 
V. Clay of Alabama, formerly Uuited Sliuca 
Senator, Hr. Bevarlf Tucker, and Bevi>ral 
others who were pointed out to me; btit I 
was not perBOnall; acquainted with llioec 
^ntlemen. I spoke to Booth, and asked Uhu 



said, " Whatare fongoioEtodo?" Hej<Hi>I. 
*' I just came here on a jJeasure trip." 'Die 
Other Southerners, whose names I have men- 
tioned, I have seen talking with Sanders, but 
lean not say pcsitiTel; that I saw them tulk- 
ingwith Booth, 

The next time I saw Booth was ou the 
•lep« of the Eirkwood Uousck in this oitv, on 
the night of the 14th of April, between 5 arid 
6. o'clock. He was going into the hotel na ] 
was standing talking to a young man neined 
Callan. As Booth pasaed into the hotel, lie 
Inmed round and spoke to me, and I s^kcJ 
. him when he came from Canada He fnid 
be had been back here for some time, and wmt 
going to stay hi * 



I asked, " Are you go 
play here again?" He replied, "No, 



going to play agair 

i. I laughed at his reply, it being n 
imon joke to talk abou^ the oil busiju'i^^. 
A few minutes aflernard I saw him cume 
down the street on horseback, riding a bay 
horse, I noticed particularly what Kind oi' 
a looking rig he had on the horse, thonj;li 1 
know not what made me do it. The otxt I 
saw of him was when he jumped out of the 
box of the theater, and fell on one hand hhJ 
one knee, when I recosniied him. He fell 
with his face toward the audience. I caul, 
"He is John Wilkea Booth, and he has shot 
the PreeidenL" I made that remark riehi 
there, That is the last I ever saw of him, 
when he was running across the stage. I 
heard the words "iSVe i«mp«r(yraanui " shoutMi 
in the President's box before I saw the inuii. 
He had a knife in hia hand as he wentacrosH 
the stage. If he made any remark a« lie 
wentacroBS the stage I did not notice it. The 
ucitement was very great at the tim<i 

WlLLUM E. WBiauB. 
fbr the Froiecvlion. — JVoy 12. 
I reside in Cfaickopee, Uaasachuaetl^. I 
was at Uontreal, Canada, in October or No- 
vember last, when I aaw John Wilkea Bl 
who waa standing in front of the St. Lawrcuce ' 



Hall, Uontreal. I spoke to Ur. Booth, and 
aaked him if he was going to open the the- 
ater ther& He said he was not He left mo, 
and entered into conveiBation with a person 
who was pointed out to me as Q«orS9 N. 
Sandera 

TSbskt Finboas. 

For tht FroieeutioTi. — May 26. 
I reside in Boston, Ua8s., and have been 
in the United States service since the rebel- 
lion as a commissioned officer. In the 
month of February last I was in Ifontreal, 
Canada, and remained there eleven daya. 
While there I knew well, by sight, George 
N. Sanders, William C. Cleary, and other 
men of that circle, but did not make their 
acquaintance personally. On one occasion 
I beard a conversation between George M, 
Sandera and Wm, C, Cleary { it took place 
at the St Lawrence ITall on the 14th or ISth 
of February. I waa aitting in a chair, and 
Sanders and Cleary walked in fVom the door; 
they stopped about ten feet (roni me, and I 
heard Cleary say, "I suppose they are get- 
ting ready for the inauguration of Lincoln 
next month." Sanders said, "Ye«; if the boys 
only have luck, Lincoln won't trouble them 
much lonper," Cieary aaked, " Is everr 
tiling well ? ' Sanders replied, " 0, yes; Booth 
ia boaaing the job," 

Oriua-examined by Ua. AlXBX. 
The conversation took place about i 
o'clock in the evening. Sanders and Cleary 
were standing close together, conversing in 
rather a tow tone of voice, I thought I never 
was introduced to Sanders or Cleary, btit have 
been introduced to men who claimed to be 
escaped prisoners from camps in the North. 
I knew Banders and Cleary by sight welt ; I 
saw them testify in court in the SL Albans 
raid ca«e. Cleary is a middlo-aized man, 
sandy complexion, sandy hair; carries hia 
neck a little on one aide, and has reddish 
whiakers. Sanders is a short-sized, low, thick- 
set man, with grayish curly hair, a grayish 
moustache, and very burly form. 

I left Montreal on the ITth of February. 
I first communicated this infbrmation to the 
Qovcrnment a fen days ago, but ipoke of it 
to two or three parties some time ago. I did 
not consider it of any importance at the 
time, but looked upon it as a piece of brag- 
gadocio. 

Max. If ART Hddspbtk 

Fu- tht Fmteeu&m. — May 11 
tn November last, after the Freflident<al 
election, and on the day General Butler loft 
New York, as 1 was riding on the Tbiid 
Avenue cars, in New York City, I overheard 
the conversation of two men. They were 
talking most earnestly;. One of them said he 
' would ItiiTe for Waahingtqn (he day alter l» 
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morrow. The other was eoing to Newborg, 
or Newbem, that night One of the two was 
a jounff man with false whiskera This I 
observed when a jolt of the car pushed his 
hat forward and at the same time pushed 
his whiskers, by which I observed that the 
front face was darker than it was under ^e 
whiskers. Judging by his conversation, he 
was a young man of eiducation. The other, 
whose name was Johnson, was not I no- 
ticed that the hand of the younger man was 
verpr beautiful, and showed that he had led 
a life of ease, not of labor. They exchanged 
letters while in the car. When the one who 
had the false whiskers put back the letters 
in his pocket, I saw a pistol in his belt I 
overheard the younger say that he would 
leave for Washington the day after to-mor- 
row; the other was very angry because it 
had not fallen on him to go to Washington. 
Both left the cars before I did. After 
they had left, my daughter, who was with 
me, picked up a letter which was lying on 
the floor of the car, immediately under where 
they sat, and gave it to me; and I, thinking 
it was mine, as I had letters of my own to 
post at the Nassau Street Post-office, took it 
without noticing that it was not one of my 
own. When I got to the broker's, where I 
was goin^ with some gold, I noticed an en- 
Telope with two letters in it 

[Szhibiting an enrelope with two lettera.] 

These are the letters, and both were con- 
tained in one envelope. After I examined 
the letters and found their character, I took 
them first to General Scott, who asked me to 
read them to him. He said he thought they 
were of great importance, and asked me to 
take them to General Dix. I did sa 

[The foUowinir letters were then read to the Oommit- 
don, and offered in eTidenoe:] 

Dbas Louis: The time has at last come 
that we have all so wished for, and upon you 
every thing depends. As it was decided be- 
fore you left, we were to cast lots. Accord- 
ingly we did -BO, and you are to be the Char- 
lotte Corday of the nineteenth century. 
When you remember the fearful, solemn vow 
that was taken by us, you will feel there is 
no drawback — Aoe must die^ and now. You 
can choose your weapons. The cup, the 
hu/Cf the bullet The cup failed us once, and 
might again. Johnson, who will give this^ 
has been like an enraged demon since the 
Aieeting, because it has not fallen upon him 
to rid the world of the monster. He says 
the blood of his gray-haired father and his 
noble brother call upon him for revenge, and 
revenge he will have ; if he can not wreak it 
upon the fountain-head, he will upon some 
or the blood-thirsty Generals. Butler would 
suit him. As our plans were all concocted 
and well arranged, we separated, and as I am 
writing— on my way to ^etroit — ^I will only 
say that all rests upoir you. You know 
where to find your friends. Your disguises 
are ao perfeot and oompleta, that without mm 



knew your face J no police telegraphic dispatch 
would catch you. The En^ish sentleman, 
Harcourt, must not act hastily, fiemember 
he has ten daya Strike for your homei 
strike for your country; bide your time, but 
strike sure. Get introduced, congratulatt 
him, listen to his stories — not many mors 
will the brute tell to earthly fHenda Do 
an^ thing but fail, and meet us at the ap> 
pointed place within the fortnight Inclose 
this note, together with one of poor Leenea. 
I will give the reason for this wnen we meet 
Return by Johnson. I wish I could go to 
you, but duty calls me to the WcmI; you will 
probably hear from me in Washington. Saxv- 
ders is doing us no eood in Canada. 
Believe me, your brother in love, 

CHARLES SELBY. 

St. Lovu, October 21, 1M4. 

Deabbst Husband : Why do you not come 
home ? You left me for ten days only, and 
you now have been from home more than 
two weeks. In that long time, only sent 
me one short note — a few cold words — and 
a check for money, which I did not require 
What has come over you? Have you for- 
gotten your wife and child ? Baby calls for 
papa until my heart aches. We are so lonely 
without you. I have written to you again 
and again, and, as a last resource, yesteraay 
wrote to Charlie, begging him to see you and 
tell you to come home. I am so ill, not able 
to leave my room ; if I was, I would go to 
you wherever you were, if in this world. 
Mamma says I must not write any more, as 
I am too weak. Louis, darling, do not stay 
away any longer from your heart-broken wife 

LEENEA. 

Hon. Charlbs A. Dana. 

For the Prosecution, — June 9. 

The letters found and testified to by Mra 
Hudspeth, came to me by mail at the War 
Department, inclosed in one from General D'ijl 
The letter from General Dix bears date No- 
vember 17th, and I received it, I suppose, tht 
next day. On receiving the letters I took them 
to the President, Mr. Lincoln, who looked al 
them, but I do not think he made any spe- 
cial remark; he seemed to attach yery littlt 
importance to them. Two or three days 
after the assassination of the President, I was 
sent by the Secretary of War to find them. 
I went over to the White House and searched 
in the President's private desk, where I found 
them. I kept them for some time, and after- 
ward delivered them to Judge Bingham. 
The President received a great many com- 
munications of a similar nature, but he 
seems to have attached more importance to 
these than any others, because I found them 
among his papers in an envelope marked, in 
his own handwriting, " Assassination." The 
two letters just put in evidence, are thoM 
that were inclosed in the letter from General 
Dix; and the letter from General Dix it in 
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his own handwriting, with which I am &- 
miliar. 

[The foUowioM kttor firom G«a«nl DU wti th«n nad 
MM put in •Tidenoe:] 

HXAD-QUABTBBS, DBPAftTmKT OF THB SjkflT, \ 

N«w Torii Gitr. 17th NoTember, 1M4. / 

C. A. Bak-a, Esq,— My Dear Sir: The in- 
closed was picked up in a Third Avenue 
railroad car. I should have thought the 
whole thing got up for the Sunday li&cury, 
httt for the genuine letter from St Louis 
in a female nand. The Charles Selby is 
obviously a manufacture. The party who 
dropped the letter was heard to say he 
would start for Washington Friday night 
He is of medium size; has black hair and 
whiskers, but the latter are believed to be 
a disguisa He had disappeared before the 
letter was picked up and examined. 

Yours truly, JOHN A. DIX 

On^i-examined by Mb. Aikbk. 

The authorities of the War Department 
are in the habit of receiving a great manv 
foolish letters from anonymous correspond- 
ents and others; some of a threatening char- 
acter, and others making extraordinary prop- 
Qsitiona 

liAJOB T. T. ECKKBC 

For the Froseeution. — June 13. 

An order was sent forward to General But- 
ler at New York for his troops to leave on 
the 11th of November. General Butler made 
application for leave to Ibmain until the next 
Monday ; the Secretary of War replied to the 
application, " You have permission to remain 
until Monday, the 14th of November." 



IDENTIFICATION OF KEY TO SECRET 

CIPHER. 



LiBITTBVANT WiLLIAM H. TeRBT. 

For the FroseeuHofL — May 18. 

I am attached to the Provost Marshal's 
Office in this city. On the night of the as- 
sassination, Mr* Eaton placed in my hands 
certain papers which he had taken from the 
trunk of J. Wilkes Booth, at the National 
Hotel 

TA paper contoinlnc a Mcret cipher wu handed to the 
vitneei.] 



This is one of the papers I received from 
Mr. Eaton ; it was in that envelope, on which 
Colonel Taylor marked the word ^'Important," 
and signed his initials to it 

William Eaton. 

For the Froeeeution, — May 18. 

On the night of the 14th of April, after the 
assassination, I went, under authority of the 
War Department, to the National Hotel, to 
take charge of Booth's trunk and its con- 



tents. I took all the papers to the Provosl 
Marshal's Office, and placed them in the handa 
of Lieutenant Terry. 

Colonel Joseph H. Tatlor. 
For the Froeeeution. — May 19. 

I am on duty at the Head-Quarters of 
the Department of Washington. 

[A paper containing a secret cipher waa handed to the 
witness.] 

I receiyed this paper, on the night of the 
14th of April last, from Lieutenant Terry, 
an officer on duty in the Provost Marshal a 
Office, who had oeen sent by me to examine 
Booth's trunk, where it was found among 
Booth's papera 

Hon. C. a. Dana. 

For the FrosecuHofL — May 20. 

I am Assistant Secretary of War. 1 was 
in Richmond, Va., on Wednesday, the 5th 
of April — Richmond beine evacuated on tha 
3d. On the 6th of April I went into tha 
office of Mr. Benjamin, the rebel Secretary 
of State. On the shelf, among Mr. Bexga* 
min's books and other things, I found' this 
secret cipher key. 

[The secret cipher ker is a model eonsistinc of a crliA- 
der six inches in length, and two and one-half in duum- 
eter, fixed in a frame, the cylinder haring the printed kej 
pasted oTer it. By shifting the pointers fixed orer tba 
cylinder on the upper portion of the 
certain arrangement preTioosli 
letter or dispatch can readily fi 
was put in sTidence.] 

I saw it was a key to the official rebel 
cipher, and as we had a good many of them 
to decipher at different times at the War De- 
partment, it seemed to me of interest^ and I 
therefore brought it away. Mr. Benjamin's 
offices consist of a series of rooms in suc- 
cession. His own office was the inmost of 
all ; the next room, where his library was, and 
which seemed to have been occupied by his 
most confidential clerk or assistant, was tha 
one in which I found several interesting docu- 
ments, and this cipher model among them. 
I sent it to M^jor Eckert at the War Departr 
ment, who has charge of the ciphers there. 

Major T. T. Eokbbt. 
For the FroseeutioTL — May 20. 

[A secret cipher, found among the effects of J. WiDcei 
Booth, already in STidence, was here handed to the wi^ 
ness ; also the secret cipher model Jost testified to.] 

I have examined the secret cipher found in 
Booth's trunk, and the other cipher just testi- 
fied to by the Assistant Secreti^ of War, and 
find they are the same. 

Cipher dispatches from the rebel authori- 
ties nave from time to time fallen into my 
hands, and as I am somewhat familiar^itn 
them, they have been referred to me for ex- 
amination. Some of the dispatches referred 
to me were worked on the same plan. 

[The witness here vrodnced cipher diipatchsg bMliaf 
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These dispatches which I hold in my hand Johmtm most com& Old Crook has him in 
•re copies and traDslatioDS of certain cipher charge. 

dispatches which came from Canada; they limd well that brother's oath, and you wHI 
passed through the War Department in this have no difficalty ; all will be safe, and en- 
city, where copies were taken of them, and joy the fruit of our labors, 
the originals forwarded to Richmond. These We had a large meeting last night All 
dispatches are written in the cipher to which were bent in carrying out the programme to 
Ihis model and the paper found in Booth's the letter. The rails are laid for safe exit 
trunk Aimish the key. Old , always behind, lost the pop at 

rriM dtopfttchM wm then nad m fUtowi. Mkd put in ^^^1 Point 

•wdwweO Now, I say again, the lives of our brave offl- 

OcTouB IS, 1884. cers, and the nfe of the South depend upon 
We a^in urge the immense necessity of the carrving this pro^ipme into effect Ko. 
our gaining immediate advantages. Strain Two will give you this. It's ordered no more 
•very nerve for victory. We now look upon letters shall be sent by mail. When you 
the re-election of Lincoln in November as write, sien no real name, and send by soma 
almost certain, and we need to whip his of our mends who are coming home. W# 
hirelings to prevent it Besides, with Lin- want you to write us how the news was re> 
coin re-elected and his armies victorious, we ceived thera We receive great encourage- 
need not hope even for recognition, much less ment from all quarters. I hope there will 
the help mentioned in our last Holcombe be no getting weak in the knees. I was in 
will explain thia Those figures of the Baltimore yesterday. Pet had not got there 
Yankee armies are correct to a unit Our yet Your folks are well, and have heard 
friend shall be immediately set to work as you irom you. Don't lose your nerve. 
direct C. B. No. FIVR 

ocTOBiB M, 1864. The letter just read, is, I believe, a correct 
Your letter of the 13th instant is at hand, translation of the cipher. 
There is yet time enough to colonize many 

TOters before November. A blow will shortly Orosn-examined hy Mb. Aiken. 

be stricken here. It is not quite time. Gen- t ^ i • *i. x i i- t i. j ^i. 
eral Longstreet is to attack Sheridan without . ]^ ^*%»"« the translation I had the aa- 

delay, and then move North, as far as practi- ""TTyf "" f''^ '?'''' '\^''''-\ ^'''^^c''^ 

cable toward unprotected pointa w ''i^l'^ '"'' ^""^""k "^^ ^^\'''^)'^^ ^l^^\ 

This will be made instWd of movement ^e first supposed, bv ite bepnning with a 

before mentioned. f V ^^** l^ ^^ ^f^. ^ ^fr'^r- 7^* 

He will endeavor to assist the Republicans l^^ ^^'''^1§ T. ^«i' TLn^H- '°%°: 

b collecting their ballota Be watcWul, and ^"V^^ ^^^^^ "''\"?!i^!i?''' """"L ^^'^L Jl^ 
--_;_x i-._ * ' next evening we tried the word "Washing- 

■"^ ^^^' ton," and " April," and made an alphabet, 

and stuck figures and characters under the 

letters of the alphabet, and proceeding in 
CIPHER LETTER ^^*^ way we at length worked it out 

C^^^J>V^LU J^" FMWU80K. 

«• -X •> .. r K ^or the Prosecution.— June 6. 

For the Froeeeution, — June 5. 

i( 
engaged 
head 

ter ^ 

My attentfon was first called to it by' Mr. "'{^^^i^^Vri x^^^^J^^^Z^^A^il n!Joa,»« .. «».. 
Ferguson, who was working thera The en- ^t^^ ,^ .nH T rZl^i^ i^l^^^Jl.t?^. 
Tclope was addressed "John W. Wise." I P*^^^ H&' ^f I identify the envdope as the 
»w*w|j^ **«o auut^o^ ^ ^1^ \ % sama We found it either on the 1st or 

taiade mauunes relative to the person to whom Sj ^ rr^^ i^* v* *v « v«« v m*q 

it was addressed, but I could hear of no one ^ 

of that name in North Carolina. 

[Tbe trantlation of th« totter WM Iwre retd, and th« 
arliii>.lp.tlneTld«u>..] ^^^ „^^,. i^j-ttKR 

Wa smajotoi i , April the 1ft, *i6. 

DvAB Johk: I am happy to inform you Chablbs Dawsoit. 

^^Anu ^^?°? ^if TI^'V"*"- ••^^? **^^ -Pbr the Proeeeution,-^une 2. 

and Old Abe is m helL Now, sir, all eyes 

are on ^oo. You must brins Sherman — I am a clerk at the National Hotel in 

Grant is in the hands of Old Gray ere thia this city. ,In looking among the initials for a 

Bed Shoes showed lack of nerve in Sew- letter for a gentleman whose name begins with 

itd't 4MMf but Ml baok in food order. B, I found « letter addressed "J. W. £.*' 
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The initialB.strnck me as bemg rather pe- 
enliar, and I took the letter unopened to 
Judge Advocate Bingham, about the 24th 
of May. 

fTbe letter tru road m followi, And It and fh* aiTelope 
WW pal in m eridtnoe :] 



Uf, 0. itamp.] 

Cbwtw fciml, 
MmvJT 



BNTBLOPa. 



• • W^» B.J 

NaUoBSl Hotel. 

WA^hJniton. 

BouTB Bftixal Bmises, April A, 1866. 

FtUEKD Wilkes : 1 received jours of March 
12th, and reply as soon as practicable I saw 
French, Brady, and others about the ot7 specu- 
lation. The subscription to the stock amounts 
to $8,000, and I add $1,000 myself, which is 
about all I can stand. Now, when j^ou sink 
your well go dbep enough ; don't fkil, every 
thing depends on you and your helpers. If 
you can't get through on your trip, after you 
Urike ile, strike through Thornton Ghap, and 
eross by Capon, Romne/s, and down the 
Branch, and I can keep you safe from all 
hardships for a year. I am clear of all sur- 
veillance, now that infernal Purdy is beat I 
hired that girl to charge him with an out- 
rage, and reported him to old Kelly, which sent 
him in the shade, but he suspects to (too) 
damn much now. Had he better be silenced 
for aoodf I send this up by Tom, and if he 
aon t get drunk you will get it the 9th; at all 
events, it can't be understood if lost I can't 
half write. I have been drunk for two days. 
Pon't write so much highfalutin next time. 
No more; only Jake will be at Green's with 
the funda Bum this. 

Truly, yours, LON. 

Sue Guthrie sends much love. 

The only guest at the National Hotel that 
I knew of to whom the initials J. W. B. be- 
longed was John Wilkes Booth. Anv letters 
iiddressed to Mr. Booth in full would be put 
into his box, as he had a room at the house. 
These being mere initials, the letter was put 
In with sundry letters for those who had no 
Ifoom in the house. 

BOBBBT PUBDT. 

Far the Prosecution. — June 16. 

I reside in Marshall County, West Virginia, 
hear the Ohio River. I have been in the 
Service of the United States since the 11th of 
December, 1861. Since the 23d of August 
last, I have belonged to a scouting company. 

The letter signed " Lon " I never saw until 
it was publisned in the public papera I 
have no knowledfi^ whatever by whom it was 
written. I have heard of French, who is re- 
ferred to in the letter, but I do not know of 
Uny one named Brady living on South Branch. 

There is a man in that region of country 
named Lon ; his full name is Leouidas Mc- 
Aleer, but he generally goes by Ihe name of 



Lon. I have seen his handwriting. He 
showed me some notes that he said ne had 
been black-mailed about The writing of 
the letter resembles his. I am the Furdy re- 
ferred to in the letter. 

I captured a rebel spy a few miles from 
Lon's nouse. I understood he was to meet 
Lon McAleer that day to carry informatioti 
there. I flanked the field and captured him. 
in company with two men named Darndufl^ 
and a very reliable colored scout belonging to 
General itelly. Lon McAleer had been play- 
ing both sides, loyal and dislopral ; but as he 
hfui been lately bragging of his Unionism, I 
thought he would be glad to learn that tha 
sreat rebel spy had been captured, so I rode 
down to him and told him. He cursed me 
for capturing the man, and said 1 should 
have taken hfb money and let him go. He 
said, when he went out and saw a small 
squad of rebels who could do no great dam* 
aee to the railroad, he did not report it; but 
when he saw a force that could operate 
against Cumberland and New Creek, ne al- 
ways reported it A day or two after that, I 
overtook a girl near his house. I halted her 
and search^ her, and found her carrying le^ 
ters. This was in the lyinter, in January, I 
think. A charge, such as that alluded to in 
the letter was made against me, but it was 
entirely false, and I afterward went to Mc- 
Aleer to get the thing settled. McAleer had 
a white servant namf^ Tom. a deaf man, if ho 
afterward married this girl. I have heard 
he drinks. 

I do not know any person of the name of 
Green in that neighborhood; but there are 
Greens some seventy or eight miles off, and 
there mav be other families of that name that 
I do not know of. 

The route through Thornton Gap, crossing 
by Capon, Romney's, and down the Branch, 
is an obscure route, of which I never kne# 
till lately. It passes right through by Green's 
house at Thornton G^p. Greeus reputation 
is that of a very disloyal man. 

I do not know the Sue Guthrie mentioned, 
but I have ascertained that she is a lady who 
lived with Mr. French. I once wrote a letter 
to French, warning him that some desertera 
from our army were going to commit robbery 
at his house. It was then that McAleer told 
me that French was his father-in-law. 

Cross-examined by Mr. Aikbn. 

I am acting for the Government as detec- 
tive and scout I have been charged with 
writine that letter myself I was at SoutJk 
Branch Bridge in January last South Branch 
empties into the Potomac River, and is fVoia 
twenty^ne to twenty-three miles from Cum- 
berland. There is a railroad through Sooth 
Branch to Cumberland. People at Seutii 
Branch Bridge are not in the habit of taking 
their letters to Cumberland to mail. T^^ 
generally take them to Green Spring BaB| 
aboitt oae and three-l<mrth^ miles ikmt. 
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PLOT TO CAPTURB. 

Samuel EIvapp Chbstbb. 
For the Prasseution, — Mcqf 12. 

I am by profession an actor, and hare 
known J. Wilkes Bdbtb a ^eat manj years. 
For six or seven years I nave known him 
intimately. In the early part of November 
last I met him in New York, and asked him 
why he was not acting. He told me that he 
did not intend to act in this portion of the 
country again; that he had taken his ward- 
robe to Uanada, and intended to run the 
blockade. I saw him again on the 24th or 
25th of November, about the time we were 
to play "«/u/ittf Ccuar" in New York, which 
we did play on the 25tlL I asked him where 
his wardrobe was; he said it was still in 
Canada, in charge of a friend. I think he 
named Martin in Montreal 

He told me he had a bi^ speculation on 
hand, and asked me to go m with him. I 
met nim on Broadway as he was talking 
with some friends. They were jokins with 
him about his oil speculations After he left 
them, he told me he had a better speculation 
than that on hand, and one they wouldn't 
lau^h at^ Some tidie after that I met him 
again, and he asked me how I would like to 
go in with him. I told him I was without 
means, and therefore could not He said 
that didn't matter; that he always liked me, 
and would furnish the meana He then re- 
turned to Washington, from which place I 
received several letters from him. He told 
me he was speculating in farms in lower 
Maryland and Virginia; still telling me that 
he was sure to coin money, and that I must 
go in with him. 

About the latter part of December, or early 
in January, he came to New York, and called 
on me at my house, Na 45 Grove Street He 
asked me to take a walk with him which I 
did. We went into a saloon known as the 
^ House of Lords," on Houston Street, and 
remained there perhaps an hour, eating and 
drinking. We afterward went to another 
•aloon under the Revere House, after which 
we started up Broadway. He had often 
mentioned his speculation, but would never 
mention what it waa If I would ask him, 
he; would say he would tell me by-and-by. 
When we came to the corner of Bleecker 
Street, I turned and bade him eood night 
He asked me to walk fUrUier wiu him, and 
wd walked up Fourth Street, because he said 
Fourth Street .was not so full of people as 
Broadway, ana he wanted to tell me about 
that speculation. When we got into the un- 
frequented portion of the street, he stopped 
and told me that he was in a large conspiracy 
to capture the heads of the Government, in- 
cluding the President, and to take them to 
Bichmond. I asked him if that was the 
•peoulation that he wished me to go into. 
He Mud it waa I told him I ooold not do it ; 



that it was an impossibilitj; and asked him 
to think of my family, "ae said he had two 
or three thousand dollars that he could leavn 
them. He urged the matter, and talked with 
me, I supi>06e, half an hour; but 1 still t^ 
fused to give my assent Then he said to 
me, "You will at least not betray me;" and 
added, "You dare not" He said he could 
implicate me in the afiaur any how. Tha 
party he said were sworn together, and if I 
attempted to betray them, I would oe hunted 
down through life. He ursed me farther: 
saying I had better go in. 1 told him "No, 
and Mule him good nieht, and went homa 

He told me that the affair was to taka 
place at Ford's Theater in Washington, and 
the part he wished me to play, in carrying 
out this conspiracy, was to open the bacE 
door of the theater at a signiu. He urged 
that the part I would have to play would be 
a very easy affair, and that it was sure to suo- 
ceed, but needed some one connected or ao> 

auainted with the theater. He said every 
lin^ was in readiness, and that there were 
parties on the other side ready to co-operate 
with them. By these parties I understood 
him to mean the rebel authorities and othere 
opposed to our Government He said there 
were from fifty to one hundred persons exk- 
gased in the conspiracy. 

He wrote to me again from Washington 
about this speculation ; I think it must have 
been in January. I did not keep my lettera 
Every Sunday I devoted to answering my 
correspondence and destroying my lettera 

In January I got a letter from him, savins 
I must come. This was the letter in which 
be told me his plan was sure to succeed. I 
wrote back, saying that it was impossible, 
and I would not come. Then by return mail, 
I think, I got another letter, with fifty dollaiB 
inclosed, saying, I must come, and must be 
there by SatOrday night I did not go, nor 
have I been out of New York since last 
summer. The next time he came to New 
York, which I think was in February, he 
called on me again, and asked me to take a 
walk with him, and I did so. He then told 
me that he had been trying to eet another 
party, one John Matthews, to jom him. and 
when he told Matthews what he wanted, the 
man was very much frightened, and would 
not join him ; and he said he would not have 
cared if he had sacrificed him. I told him 
I did not think it was right to speak in that 
manner. He said no; but Matthews was a 
coward, and was not ^t to live. He then 
urged me again to join, and told me I must 
do sa He said there was plenty of money 
in the affair; and that, if I joined, I never 
would want for monev a^in as long as I 
lived. He said the President and some of 
the heads of the Government came to the 
theater very frequently during Mr. Forrest'e 
enga^ementa I desired him not to again 
mention the affair to me, but to think of my 
poor fiunily. He said he would ruin me in 
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the profeflBiot if I did not go. I told him 
I could not h<dp that, and begged him not to 
mention the afiair to me. 

When he found I would not go, he said he 
honored m^ mother and respected my wife, 
and he was sorry he had mentioned this 
^liir to me; but told me to make mj mind 
easy, and he would trouble me no more. I 
then returned him the money he had sent 
me. He told me he would not allow me to 
do so. but that he was so very short of funds, 
and tnat either he or some other party must 

S) to Bichmond to obtain means to carry out 
eir designs. 

On Fri£ty, one week previous to the assas- 
aipation, I saw him again in New York. We 
were in the " House of Lords," sittine at a 
table. We had not been there long before 
he exclaimed, striking the table, '* What an 
excellent chance I had to kill the President, 
if I had wished, on inauguration day I" 
He said he was as near the President on 
that day as he was to me. 

CfrM9-examination by Mb. EwiKa. 

Booth spoke of the i)lot to capture the 
President, not to assassinate him, and to 
take him to Richmond. Br the expression 
''other side," I understooa him to mean 
across the lines — across the Potomac. 

Booth did not say any thing as to the means 
he had provided or propos^ to provide for 
conducting the President after he should be 
seized. On one occasion he told me that he 
was selling off his horses; that was ailer he 
had told me he had given up this project of 
the capture. It was, I think, in February 
that he said he had abandoned the idea of 
capturing the President and the heads of the 
Government The affair, he said, had fallen 
through, owing to some parties backing out 
It was on Friday, the 7th of April, one week 
previous to the assassination, that he said 
what an excellent chance he had had for 
killing the President 



BOOTH'S OIL SPECULATIONS. 



JOSBPH H. SiMONDSL 

For the ProsecuHoTi. — May 13. 

1 was acquainted with J. Wilkes Booth in 
his lifetime, and was his business agent, par- 
ticularly in the oil region. I did some little 
business for him in the City of Boston, but it 
was very little, and was entirely closed up 
before I lefl thera 

Mr. Booth's interest in the oil speculations 
was as follows : He owned a third undivided 
interest in a lease of three and a half acres 
on the Alleghany River, near Franklin. The 
land interest cost $4,000. He paid $2,000— 
that bei nz one-half of it He also purcnased, 
for $1,000, an interest in an association there 
owning an undivided thirtieth of a contract 



That is all that he ever absolutely purchased. 
There was money spent for expenses on this 
lease, previous to his purchase of the land 
interest He never realized a dollar from 
any interest possessed in the oil region. His 
speculations were a total loss. 

The first interest he acquired in any way 
was in December, 1863, or January, 1864 1 
accompanied him to the oil regions in June, 
1864, for the purpose of taking charge of his 
business there. The whole amount mvested 
by him in this Alleghany River property, in 
every way, was about $5,000, and the other 
investment was about $1,000, ma]^ing $6,000 
in all 

His business was entirely closed out there 
on the 27th of September, 1864. 

One of the conveyances was made to his 
brother, Junius Brutus Booth, which was 
without compensation ; but a consideration 
was mentioned in the deed. The other 
transfer was to me, and it was done in con- 
sideration of my services, for which I never 
received any other pay. There was not a 
dollar paid to J. Wilkes Booth at all for 
these conveyances, and he paid all the ex- 
penses on toe transfer and tne conveyances. 



JACOB THOMPSON'S BANK ACCOUNT. 



RoBEST Akson Campbell. 
For the Proseeution, — May 20. 

I reside in Montreal, Canada, and am first 
teller of the Ontario Bank, of that city. 

I know Mr. Jacob Thompson very well. 
His account with the Ontario Bank I hold 
in my hand. It commenced Ma^ 30, 1864, 
and closed April 11, 1865. Pnor to Mlay 
30th, he lefl with us sterling exchange, drawn 
on the rebel agents in Liverpool, for collection. 

The first advice we had was May 30th, 
when there was placed to his credit £2,061 
17«. Udl, and £20,618 lU 4^1, amounting to 
$109,965.63. The aggregate amount of the 
credits is $649,873.28, and there is a balance 
still left to his credit of $1,766.23; all the 
rest has been drawn out Since about the 
first of March he has drawn out $300,000, in 
sterling exchange and deposit receipta On 
the 6th of April last there is a deposit re- 
ceipt for $180,000. The banks in Canada 
give deposit receipts, which are paid when 
presented, upon fifteen days' notice. On the 
8th of April he drew a biU of £446 12«. U, 
and on the same day £4,000 sterling. On 
the 24th of March he drew $100,000 in ex- 
change; at another time $19,000. This ster- 
ling exchange was drawn to his credit, and 
also the deposit receipt 

Mr. Jacob Thompson has lefl Montreal 
since the 14th of April last I heard him 
say that he was going away. He used to 
come to the bank two or three times a week, 
and the last time he was in he gave a check 
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to the hotel-keep«r, which I cashed, and he 
then left the hotel Hie friends stated to me 
that he was going to Halifazi overland. Nav- 
igation was not open then, and I was told 
that he was going overland to Halifax, and 
thence to Europe. I thought it strange at 
the time that he was going overland, when 
by waiting two weeks longer he could have 
taken the steamer; and it was talked of in 
the bank among the clerks. 

The account was opened with Jacob 
Thompson individually; the newspaper re- 
port was that he was financial agent of the 
Confederate States. We only knew that he 
brought iSbuthern sterling exchange bills, 
drawn on Southern agents in the old coun- 
try, and brought them to our bank for col- 
lection. How they came to him we did not 
know. He was not, as far as I know, en- 
gaged in any business in Canada requiring 
these large sums of money. He had other 
large money transactions in Canada. I knew 
of one transaction of $50,000, that came 
through the Niagara District Bank, at St 
Catherines; a check drawn to the order of 
Mr. Clement C. Clay, and deposited by him 
in that bank; they sent it to us, August 16, 
1864, to put it to their credit 

Thompson has several times bought from 
us United States notes, or greenbacks. On 
Aucust 25th he bought $15,000 in ^reen- 
bacKS, and on Julj 14th, $19,125. This was 
the amount he paid in gold, and at that time 
the exchange was about 55. I could not say 
what the amount of greenbacks was, but that 
is what he paid for it in gold. On March 
14th, last, he bought $1,000 worth of green- 
backs at 44|, for which he paid $552.20 in 
gold. On the 20th of March he bought 
£6,500 sterling at 9|. He also bought drafts 
on New York in several instances. 

J. Wilkes Booth, the actor, had a small 
account at our bank. I had one or two 
transactions with him, but do not remember 
more at present He may have been in the 
liank a dozen times ; and I distinctly remem- 
ber seeing him once. He has still left to his 
credit $455, arising from a deposit made by 
him, consisting of $200 in $20 Montreal bills, 
and Davis's check on Merchants' Bank of 
$255. Davis is a broker, who kept his office 
opposite the St Lawrence Hall, and is, I 
think, from either Richmond or Baltimore. 
When Booth came into the bank for this 
exchange, he boueht a bill of exchange for 
£61 and some odd shillings, remarking, " I 
am going to run the blockade, and in case I 
should l^ captured, can my capturers make 
use of the exchange?" I told him they 
could not unless he indorsed the bill, which 
was made payable to his order. lie then 
•aid he would take $300, and pulled out that 
amount, I think, in American gold. I figured 
up what $300 would come to at the rate of 
exchange — I think it was OA — and gave him 
a bill of exchange for £6i and spme odd 



[Tb« bUli of exohuigft fousd on Booth*! body aJt Iks 
tinie of his oaptoro were here exhibited to the witatM.] 

Those are the Ontario Bank bills of ex- 
change that were sold to Booth, bearing date 
October 27, 1864 



BOOTH AT THB NATIONAL HOTBI* 



G. W. BUKKBR. 

Fbr the ProseeuHorL—May 12. 

I am a clerk at the National Hotel in this 
city. John Wilkes Booth has been in the 
habit of stopping at that hotel when he came 
to the citv. From the register, which I have 
examined, I find that Booth was not at the 
National Hotel during the month of October, 
1864. He arrived in the evening of Novem- 
ber 9th, and occupied room '^20;'^ left on an 
early train on the morning of the 11th; re- 
turned November 14th, in the early part of 
the evening, and left on the 16th. His next 
arrival was December 12th; left December 
17th by the morning train ; he arrived again 
December 22d; left on the 24th ; arrived De- 
cember 31 ; left January 10th ; arrived again 
January 12th ; left on the 28th ; arrived again 
February 22d ; occupied room " 231," in com* 
pany with John T. H. Wentworth and John 
McCullough. Booth left February 28th in 
8:15 A. M. train, closing his account to date, 
inclusive. His name does not appear on tlie 
register, but another room is assigned to him, 
and his second account commences March 
Ist, without any entry on the register of that 
date. On the 2d, 3d, and 4th he is called at 
8 o'clock A. M. ; 2l8t of March, pays $50 on 
account and left that day on 7:30 P. M. train ; 
arrived again March 25th — room ** 231 ;" took 
tea, and left April Ist on an afternoon train ; 
arrived April 8th, room "228," and remained 
there until the assassination of the President 

[The attention of the witneea was directed to the priton* 
en at the bar.] 

The only one of the accused I know is the 
one with the black whiskers and imperial, 

(pointing to the accused, Michael O'Laughlin.] 
do not know his name, but know him by 
sight He frequently called on Booth at the 
hotel. I do not think I saw him the last 
few days of Booth's stay there. 

[A certified memorandnm of the aboTe dates, c^^pled 
from the register of the Itational Hotel, was here offered 
in eridence.] 



JEFF. DAVIS AND THB ASSASSINA- 
TION. 



Lewis F. Batbs. 

For ih$ ProaeeuHon. — Mat/ 30. 

I reside in Charlotte, N. C, where I have 
resided a little over four years. I am Super- 
intendent of the Southern Express Company 
for the State of North Carolina. I am a 
natiTC of MassachusettA On the 19th of 
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April, Jefiferson Davis stopped at my house 
in Charlotte, when he made an address to the 
people from the steps of my house. While 
speaking, a telegram from «fohn 0. Breckin- 
ndge was handed him. 

(Th« following telagram wm here read to the Gommli- 
■ion:] 

O&UNSBOBO, April 19, 1865. 

Hia Excellency President Davis : 

President Lincoln was assassinated in the 
theater in Washington on the night of the 
11th instant Seward's house was entered on 
the same night, and he was repeatedly stahbed, 
and is probably mortally wounded. 

JOHN C. BRECKINRIDGE. 

In concluding his speech, Jefferson Davis 
read that dispatch aloud, and made this re- 
mark, *' If it were to be done, it were better 
it were well done." I am quite sure these are 
the words he used 

A day or two afterward, Jefferson Davis 
and John C. Breckinridge were present at my 
house, when the assassination of the President 
was the subject of conversation. In speak- 
ing of it, John C. Breckinridge remarked 
to DaviSf that he regretted it very much; 
that it was very unfortunate for the people 
of the South at that time. Davis replied, 
"Well, General, I don't know, if it were to 
be done at all, it were better that it were well 
done ; and if the same had been done to Andy 
Johnson, the beast, and to Secretary Stanton, 
the job would then be complete.' No re- 
mark was made at all as to the criminality 
of the act, and from the expression used by 
John C. Breckinridge, I drew the conclusion 
that he simply regarded it as unfortunate for 
the people of the South at that time. 

J. C. CoxmTNEY. 
For the Prosecution, — May 30. 

I reside in Charlotte, N. C, and am en- 
gaged in the telegraphing business, in connec- 
tion with the Southern Express Company. 

The telegram to which Mr. Bates has just 
testified is a true copy of the message that was 
transmitted to Jefferson Davis on tue 19th of 
April last, and signed John C. Breckinridge. 
I was standing b^ the operator when the 
message was received. Jefferson Davis re- 
ceived the message at Mr. Bates's house in 
Charlotte, to which place he had come from 
Greensburg or Concord, where he had stopped 
the night before. 



chusetts, while I was conductor, and I never 
heard any thing against his reputation for 
truth. 

William L. Cbakk 

For the Prosecution, — June 9. 

I am the agent of Adams's Express Com- 
pany in New York Eastern Division. I have 
known Lewis F. Bates since 1848, and have 
never heard any thin^ against his reputation 
as a man of truth and integrity. 

Daniel H. Wiloox. 

For the Prosecution, — Jur^ 9. 

I left the South a year ago last April I 
have known Mr. L. F. Bates for two or three 
years quite intimately; he occupied a position 
of great trust and responsibility, and is a man 
of truth and integrity. He bore the best 
reputation possible. His character is without 
reproach, as far as I know. 

Jules Soule. 

For the Prosecution, — June 9. 

I reside in the city of New York at 
present; for the past few years I h^ve lived 
m Columbia, S. C. I knew Mr. L. F. Bates ; 
he bore the reputation of a truthful and re* 
liable roan, in every respect, to the best of 
my knowledge. We have been intimately 
connected in business for the last three or 
four yeara The position he occupied was 
one of high responsibility and trust 

Major T. T. Eokert. 

For the Prosecution. — June 9. 

Mr. L. F. Bates was brought here by the 
order of the Secretary of War. 



James E. Russell. 

For the Prosecution, — June 9. 

I reside in Springfield, Mas& I have 
known Lewis F. Bates for about twenty-five 
years. For the last five years I have not 
Known an^ thing of his whereabouts, until I 
learned from him that he had been living ip 
Charlotte, N. C. He was in business as bag- 
ga^master on the Western Railroad, Massa- 



PLOT TO DBSTOY STEAMERS, GUN- 
BOATS, ETC. 

Rev. W. H. Ryder. 

For the Prosecution, — May 18. 

I reside in Chicago. On the 9th of April 
I left that city for Richmond, Va.; arrived 
there the 14th, and remained there until the 
21st of that month. While there I visited 
the State Capitol, and found the archives of 
the so-callea Confederate States scattered 
about the floor; and, in common with others, 
took as many of these as I chose. I collected 
quite a number of papers in different rooms 
and from among the rubbisL There were 
one or two persons with me, and, as we 
handled the papers, any thing that seemed 
important or interesting we put into our 
pockets. Among the papers so found waa 
this letter. 
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^ CTIm foUowlBS totUr wm thtn retd and offond In •tI- 
dtnoe:] 

BiGRMOirv, Febrtuuy 11, IMft. 

JSU Excellency Jefferson Davis ^ Preset C. S. A, 
Snt: When Senator Johnson of Missouri 
and myself waited on you a few days since, 
in relation to the prospect of annoying and 
harassing the enemy hy means of burnine 
their shipping, towns, etc., there were several 
remarks made by you upon the subject that 
I was not fUlly prepared to answer, but which, 
.upon subsequent conference with parties pro- 
posing the enterprise, I find can not apply as 
objections to the scheme. 

1. The combustible material consists of 
several preparations and not one alone, and 
can be used without exposing the party using 
them to the least danger of detection what- 
ever. The preparations are not in the hands 
of McBaniel, but are in the hands of Pro- 
fessor McCullough, and are known but to 
him and one other party, as I understand. 

2. There is no necessity for sending persons 
in the military service into the enemy's coun- 
try; but the work may be done by agents, 
and, in most cases, by persons ignorant of the 
facts, and therefore innocent agents. 

I have seen enough of the elfects that can 
be produced to satisfy me, that, in most cases, 
witnout any danger to the parties engaged, 
and in others but very slight, we can — 1. 
Burn every vessel that leaves a foreign port 
for the United Statea 2. We can burn every 
transport that leaves the harbor of New 
York or other Northern port, with supplies 
for the armies of the enemy in the South. 
3. Burn every transport and gunboat on the 
Mississippi River, as well as devastate the 
country of the enemy, and fill his people with 
terror and consternation. I am not alone of 
this opinion, but many other gentlemen are 
as fully and thoroughly impressed with the 
conviction as I am. I believe we have the 
means at our command, if promptly appro- 
priated and energetically applied, to demor- 
alize the Northern people in a very short time. 
For the purpose of satisfying your mind upon 
the subject, I respectfully, but earnestly, re- 
quest that you will have an interview with 
General Harris, formerly a member of Con- 
gress from Missouri, who, I think, is able, 
from conclusive proofs, to convince you that 
what I have suggested is perfectly feasible 
and practicable. 

The deep interest I feel for the success of 
our cause m this struggle, and the conviction 
oi the importance of availing ourselves of 
every element of defense, must be my excuse 
for writing you, and requesting you to invite 
General Harris to see you. If you should see 
proper to do so, please signify the time when 
It will be convenient for you to see him. 

I am, respectfully, your obedient servant, 

W. a OLDHAM. 

IKDOBSEMBNT. 

Hon. W. S. Oldham. Richmond, February 
12, 1865. In relation to plana and means for 



burning the enemy's shipping, towns, ete. 
Preparations are in the hands of Professor 
McCullough, and are known to only one other 
partj. Asks the President to have an in« 
terview with General Harris, formerly a 
member of Congress from Missouri, on th« 
subject 

8B0OND IKDOBSEICBNT. 

Secretary of State, at his convenience, please 
see General Harris, and learn what plan he 
has for overcoming the difficulty heretofore 
experienced. J. D. 

20 Feb*y, '65. 

Rec'd Feb'y 17, 1865. 

John Potts. 

For the Proeeeution. — May 18. 

I am chief clerk in the War Department 
which position I have filled for upward of 
twenty yeara While Jefferson Davis waa 
Secretary of War, I had abundant opportuni- 
ties of becoming acquainted with his hand- 
writing, and became perfectly familiar with 
it In my belief, the indorsement on that 
letter just read is in his handwriting. 

Nathan Riob. 

For the Prosecution, — May 18. 

I was requisition clerk eight years ago, 
when Jefferson Davis was Secretary of War, 
and every day he had to sign the requisitions 
that came to me. The indorsement on the 
letter signed W. S. Oldham, I should think, 
was in the handwriting of Jefferson Davia 
I had ample opportunities of becoming ac- 
quainted with Ins handwriting, seeing from 
ten to twenty-five signatures of his every day, 
and sometimes they were signed in my pres- 
ence. 

Joshua T. Owek. 

For the Prosecution, — May 18. 

I have known Professor McCullough, I 
suppose, for twenty years; he was Professor 
of Chemistry at Princeton College. At Jef- 
ferson College, Pennsylvania, where I grad- 
uated about 1839 or 1840, he was Professor 
of Mathematics, and if my recollection serves 
me, he was Assayer at the Mint, Philadelphia. 
He has, I believe, been at Richmond during 
the rebellion, in the service of the Confed- 
erates. He had attained some distinction as 
a chemist, perhaps more in that than in any 
thing else. 

Gbnebal Albzakder J. Hamilton. 

For the Prosecution, — May 20. 

I am a citizen of the State of Texas, and 
was formerly a member of Congress from 
that state. I am perfectly familiar with tht 
handwritine of Williamson S. Oldham. The 
letter which has just been introduced in evi- 
dence, signed W. S. Oldham, is in his hand- 
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writing. At the time of writing ihis letter, 
he was a member of the Senate of the so- 
called Confederate States. I so conclude, 
because I was present, in 1861. when he was 
elected for six years, by the rebel Legislature 
of Texas, to a seat in the Senate of tne rebel 
Government, and since then I have seen re- 
ports of many speeches of his, and resolutions 
and bills introauced by him into the rebel 
Senate 



DESTRUCTION OF STEAMBOATS, Era 

Edward Fbazieb. 
Far the Prosecution. — June 8. 

I am a steamboat man, and have been 
making St. Louis my home for the last nine 
or ten years.. During 1854 I knew of the 
operations of Tucker, Minor Majors, Thomas 
L. Clark, and Colonel Barrett of Missouri, 
for burning boats carrying Government freight, 
transports, and other vessels on the Missis- 
sippi, Ohio, and other rivers. These men 
were in the service of the Confederate Gov- 
ernment I knew of the following steamboats 
having been been burned by the operations 
of these parties: the Imperial, Hiawatha, the 
Robert Campbell, the Louisville, the Daniel 
G. Taylor, and others, besides some in New 
Orleans that I do not know the name of 
The Imperial was one of the largest and 
finest transports on the western waters. In 
the case of the burning of the Robert Camp- 
bell, which was destroyed in the stream, when 
under way, at Milliken's Bend, twenty-five 
miles above Vicksburg, there was a consid- 
erable loss of life. The agent who destroyed 
this boat was on board. These boats were 
all owned by private individuals 

The operations of these men were to in- 
clude Government hospitals, store-houses, and 
every thing appertaining to the army. A 
United States hospital at Louisville was 
burned in June or July of 1864 I do not 
know who burned it, but a man named Dil- 
lin^am claimed compensation for it. 

I was in Richmond from the 20th to the 
S5th or 26th of August last, when I had an 
interview with the rebel Secretary of War, 
the Secretary of State, and Mr. Jefierson 
Davis. Thomas L. Clark, Dillingham, and 
myself called there in connection with the 
boat burning, and put in claims to Mr. James 
A. Seddon, the rebel Secretary of War. Mr. 
Clark introduced me to Mr. Seddon. He told 
me that he had thrown up that business ; that 
it was now in the hands of Mr. Beniamin. 
We went to him, and Mr. Benjamin looked 
at the papers we brought him, and asked me 
if I knew any thing aoout them. I told him 
that I did, and that I believed they were all 
right He asked me if I was from St Louis ; 
I told him I was. He th^n asked Mr. Clark 
if he knew me to be all nght, and he said I 



as being all right Mr. Benjamin told us aU 
three to call next day. We did so, when he 
said he had shown those papers to Jefferson 
Davis, and he (Benjamin; wanted to know 
if we would not take $30,000 and sien re- 
ceipts in fUll. We told him we would not 
Mr Benjamin then said that if Dillingham 
was to claim this in Louisville, he wanted a 
statement of it We went back to the hotel, 
and I wrote the statement myself It read 
that Mr. Dillingham had been hired by Gen- 
eral Polk, and that he had been sent to 
Louisville expressly to do that work — namely, 
bum the hospital. It was then talekd over, 
with Mr. Benjamin, and we made a settle- 
ment with him for $50,000; $35,000 down in 
gold, and $15,000 on deposit, to be paid in 
four months, provided the claims proved cor- 
rect The money was paid by a draft on 
Columbia for $34,800 in gold, and $200 in 
gold we eot in Richmond. We received the 
gold on the drafl at Columbia. 

While at Richmond Mr. Benjamin told me 
thatr Mr. Davis wanted to see me. I went in 
with Benjamin to see Mr. Davis, and we sat 
and talked. The conversation first was about 
what was called the Long Bridge, between 
Nashville and Chattanooga. Mr. Davis 
wanted to know what I thoueht about de- 
stroying it He said they had been think- 
ing about it, and of sending some one to have 
it done. I told him I knew of the bridge, 
though I did not, for I had never been there; 
but fdid not know what to think about de- 
stroying it He said I had better study it 
over. Finally, I told him I thought it could 
be done. Mr. Benjamin, I believe it was, 
who first remarked that he would give 
$400,000 if that bridge was destroyed, and 
asked me if I would take charge of it I 
told him I would not, unless the passes were 
taken away from those men that were now 
down there; and Mr. Davis said it should be 
done. The conversation then turned on the 
burning of the Eteamboats. I told Mr. Davis 
that I did not think it was any use burning 
steamboats, and he said no, he was going to 
have that stopped. The next day I saw an 
order in the paper taking away passes issued 
on or before the 23d of August These passee 
were permits to do this kind of work. 

I asked Mr. Davis if it would make any dif^ 
ference where the work of destroying bridges 
was done. He said it did not; it might be 
done in Illinois, or anv place; that we might 
destroy railroad bridges, commissary and 
quarter-master stores — any thing appertain- 
ing to the army, but as near Sherman's base 
as possible; that Sherman was the man who 
was doing more harm than any body else at 
that time. 

I presume Mr. Davis knew that the pay I 
received was for the work I had done; he 
knew I had received money there. 

The papers we presented were statements 
written out by Mr. Clark, of the serricet 



had been represented to him by Mr. Migors ' rendered and the amount claimed. 
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Kr. Davis seemed AiUy aware of what we 
had done, and he did not condemn it Mr. 
liajors and Barrett belonged to an organiza- 
tion known as the 0. A. K., or Order of 
American Knights. 

Q. Will yoa state, if you think proper to 
do BO, whether you are also a member of 
that order ? You are not bound to state it, 
if the answer will criminate you fn any way. 

[The witneM declined to answer.] 

I understood that Colonel Barrett held the 
position of Adjutant-General of this organi- 
sation, of the Sons of Liberty, for the State 
of Illinois. I do not know that Migors and 
Barrett were in Chicago in July last, but Mr. 
Migors left St. Louis, either in June or July, 
to go to Canada, and I presume went there 
by way of Chicago. 



THE CITY POINT EXPLOSION. 

Bkio.-Gbn. E. B. Townsbnd, U. S. A. 
Far the Prosecution. — June 12. 

I was well acquainted with G. J. Hains, 
who resigned as Lieutenant-Colonel of the 
Fifth Raiment of United States Infantry in 
1861. He has, I understand, since then been 

Brigadier-General in the rebel service. I 
am acquainted with his handwriting, and, to 
the best of my knowledge and belief, the sig- 
nature to the indorsement now shown to me 
is in his handwriting. 

(The folio vinff lett^, with the indorsement, wu then 
read and pat in eridenee:] 

^ BzcRMOKD, December 16, 1^64. 

Oomt Z. McDardely Chrnding Torpedo Co.: 

Captain: I have the honor to report that, 
in obedience to your order, and with the 
means and equipment furnished me by you, 
I left this cit^ 2oth July last, for the line of 
the James River, to operate with the *'Hozo- 
logical Torpedo " against the enemy's vessels 
navi^atinff that river. I had with me Mr. R. 
SL Billara, who was well acquainted with the 
localities, and whose services I engaged for 
the expedition. On arriving in Isle of Wight 
County on the 2d of August, we learned of 
immense supplies of stores being landed at 
City Point; and, for the purpose, by stratagem, 
of introducing our machine upon the vessels 
there discharging stores, startea for that point 
We reached there before daybreak, on the 
9th of August last, with a small amount of 
provisions, having traveled mostly by night, 
and crawled upon our knees to pass the east 
picket line. Requesting my companion to re- 
main behind about half a mile, I approached 
cautiously the wharf, with my machine and 
powder covered by a small box. Finding the 
Captain had come ashore from a barge then 
at the wharf, I seized the occasion to hurry 
forward with my box. Being halted by one 
of the wharf sentinels, I succeeded in passinc 
him by representing that the Captain had 
ordered me to eonyey the box on board. 



Hailing a man from the bar^ I put the 
chine in motion, and gave it in nis charge. 
He carried it aboard. The magazine con- 
tained about twelve pounds of powder. Be* 
joining my companion, we retired to a safb 
distance to witness the effect of our effort In 
about an hour the explosion occurred. Its 
effect was communicated to another barge 
beyond the one operated upon, and also to a 
large wharf building containining their storea^ 
(enemy's,) which was totally destroyed. The 
scene was terrific, and the effect deafened my 
companion to an extent fh>m which he has 
not recovered. My own person was severely 
shocked, but I am thanlkful to Providence 
that we have both escaped without' lasting 
injury. We obtained and refer you to the 
inclosed slips from the enemy's newspapers, 
which afford their testimony of the terrible 
effects of this blow. The enemy estimate the 
loss of life at fifty-eight killed and one hun- 
dred and twenty-six wounded, but we have 
reason to believe it greatly exceeded that 

The pecuniary damage we heard estimated 
at four millions of dollars ; but of course wt 
can give you no account of the extent of it 
exactly, ik may be permitted. Captain, here 
to remark that, in tne enemy's statement, a 
party of ladies, it seems, were killed by this 
explosion. It is saddening to me to realist 
the fact that the terrible effects of war induce 
such ^consequences ; but when 1 remember tlit 
ordeal to which our own women have been 
submitted, and the barbarities of the enemy's 
crusade against us and them, my feelings are 
relieved by the reflection that while this 
catastrophe was not intended by us, it amounts 
only, in the providence of 6od, to just re- 
taliation. 

This being accomplished, we returned to 
the objects of our original expedition. We 
learned that a vessel (the Jane Duffield) was 
in Warwick River, and, with the assistance 
of Acting-Master W. H. Hinds, of the Con- 
federate States navy, joined a volunteer party 
to capture her. She was boarded on the 17th 
Scpteml)er last, and taken without resistance. 
We did not destroy her, because of the effect 
it might have had on the neighboring citizens 
and our own further operations. At the in- 
stance of the Captain she was bonded, he 
offering as a hostage, in the nature of securify 
to the bond, one of his crew, who is now 
held as a prisoner of war on this condition in 
this city. 

In the meanwhile we operated on the James, 
as the weather and moon co-operated, but 
without other success than the fear with which 
the enemy advanced, and the consequent re- 
tarding of his movements on the river. We 
neared success on several occasiona Finding 
our plan of operations discovered by the 
enemy, and our persons made known and 

Sursued by troops landed from their boats at 
mithfield. we deemed it best to suspend oper- 
ations in tnat quarter and return to report to 
yoo, officially, onr labors. Your orders wart 
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to remain in the eneihy's lines as long as we 
could do so; but I trust this conduct will 
meet your approval. The material unused has 
been safely concealed. I have thus, Captain, 

S resented you in detail the operations con- 
acted under your orders and the auspices of 
your company, and await further ordera 
Very respectfully, your obedient servant, 

JOHN MAXWELL. 

nrDOKSElCBNTS. 

December 17, ISM. 

Report of J. Maxwell, of Captain Z. Mo- 
Daniel's Company, Secret Service, of his oper- 
ations on James River. 

Respectfully forwarded to Brigadier-General 
Baina Z. McDANIEL, 

Ooq)tain Company A^ Secret Service, 

TOB. Bv., BxoBMoirD, Ya.. \ 
December 17, 18M. J 

Jbr Hon, Seereiary of War: 

Present 

Respeotfullv forwarded^ with remark that 
John Maxwell and R E!. Dillard were sent 
by Captain McDaniel into the enemy's lines 
by my authority, for some such J^rpose, and 
the supposition was strong, asAon as the 
tremendous explosion occurred at City Point, 
on the 9th August last, that it was done 
through their agency, but, of course, no re- 
port could be made until the parties returned, 
which they did on Wednesday last, anS gave 
an account of their proceedinga 

This succinct narrative is but an epitome 
of their operations, which necessarily implies 
secrecy, for the advantage of this kind of 
service, as well as their own preservation. 

John Maxwell is a bold operator and well 
calculated for such exploits, and also his co- 
a4jutor, R. K Dillard. 

G. J. RAINS, 
Brigadier General^ Sup\ 



MILLION DOLLARS FOR ASSASSINA- 
TION. 



JOHK CaKTLIV. 

For the Prosecution, — June 27. 

I reside at Selma, Alabama, and am a 
printer. I was foreman of the Selma Dis- 
patch in December last 

rrbe foIIowiii/7 adTertlsemont, purporting to haTe been 
dipped ftrom tbe^lma Diepatch, wm then read by the 
JTnoce AdTOcete, and offered In oTidonce:] 

"One Million Dollars Wanted to have 
PsAOB BT THE I ST OF March. — If the citizcns 
of the Southern Confederacy will famish me 
with the cash, or eood securities for the sum 
of one million doflars, I will cause the lives 
of Abraham Lincoln, Wm. H. Seward, and 
Andrew Johnson to be taken by the 1st of 
March neft This will give us peace, and 
satis^ the world that cruel tyrants can not 
live m a Mand of liheriv,* If this is not 
aeoomjdished, nothing will be claimed beyond 



the sum of fifty thousand dollars in advance, 
which is supposed to be necessary to reach 
and slaughter the three villains. 

" I will ^ve, myself, one thousand dollaiv 
toward this patriotic purpose. Every one 
wishins to contribute will address Box Z, 
Cahawoa, Alabama. 

''December 1, 1864." 

That advertisement was published in the 
Selma Dispatch, and, as far as I remember, 
at the date named. It was inserted four or 
five times; the manuscript passed through 
my hands, and was in the nandwriting of 
Mr. G. W. Gayle, of Cahawba, Ala. His 
signature was on the manuscript, to indicate 
that he was the author, and was responsible 
for it I am familiar with his hanawriting. . 

The Selma Dispatch had a circulation of ' 
about eight hunared copies, and exchanged 
with most, if not all, the Richmond papera 

Mr. Gayle is a lawyer of considerable 
reputation, and is distinguished, even in 
Alabama, for his extreme views on the sub- 
ject of slavery and the rebellion, and as an 
ardent supporter of the Confederacy. 

W. D. Graves. 
For the Prosecution, — June 27. 

I reside in Selma, Alabama, and am a 

Srinter. I was en^ged in the office of the 
elma Dispatch m December last, and 
remember seeing an advertisement published 
in that paper, sisned ^*X," beanne date 
December let, 18d4, headed, "One Million 
of Dollars Wanted, to have Peace by the 
First of March." I saw the manuscript 
from which the advertisement just testified 
to was set up. It was in the handwriting 
of Colonel G. W. Gayle ; I am well acquainted 
with it, having seen it frequentiy in articles 
we had publisned before. 



PROPOSALS TO RID THE COUNTRY 

" OF SOME OF HER DEADLIEST 

ENEMIEa*' 



Colonel R. K Treat 
For the Prosecution, — May 22. 

I am Chief Commissary of the Army of 
the Ohio, and have recently been on duty in 
the State of North Carolina. The army 
with which I have been connected captured 
a variety of boxes said to contain archives 
of the so-called Confederate Statea They 
were delivered up by General Joseph i, 
Johnston, at Charlotte, N. C. 

A letter was sent to General Schofield ai 
Raleigh from General Johnston at Charlotte, 
stating that he had in his possesion thexis 
the records and archives of the Confederacy, 
which he was ready to deliver on General 
Schofield's sending an officer to receive 
Uiem^ The day foUowing, an offictr on Ui« 
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GeneraVs staff was sent to Charlotte, who having taken the yellow fever, etc, at 6ep* 

received them and brought them to Raleigh, muda, I have been rendered unlit for servioe 

From that point I brought them here, and since my arrival. 

delivered them at the war Department to I was reared up in the State of Alabama, 

Hm'or Eokert, Acting Assistant Secretary of and educated at its university. Both the 

War. Secretarv of War and his assistant, Judge 

xTat/xv t t "eviv^dm Campbell, are personally acquainted with 

MAJOR 1. 1. JJiCKERT. ^^ ^^^j^^^^ William J. Alston, of the Fifth 

For the Proseeuthn, — May 22. Congressional District of Alabama, having 

Yesterday morning I received at the War ''J7f^i^£^^^ ''^^^^ ''^^ Congress, in the 

Department certain boxes from Colonel ^ t^ja^ -«• ikH- r^, «rv« t -i.«n ^•^v^f 

Triat, purporting to contain the archives or ^^ l^^ any th&g for you, I shall expect 

r«5o4i%rthe War Department of the so- fK?«^ ciTnHp^^^^^^^^ 

called Confederate StatiT Some of these ^^'^^ \ ^" '^'l^^' T? t ^^7 country very 

boxes, by my direction, have H>een opened ""Portant service. Let me hear from you soon 

by Mr. Frederick H. Hall, and their counts LlJ^/^^rmn^^nd 1^^^^^^^ 

have undergone an exam nation by him. ^7'£? no command at Present, al, or nearly 

«u»Tv «.««^««,A5^/ « ou «A»uatuai,iuu i/j ai»xu. ^jj^ bciug m gamson, I desire that you favor 

Fbrdbrick H Hall °^® ^^ * short time. I would like to 

have a personal interview with you, in order 

For the Prosecution. — Men/ 22,. to perfect the arrangements before starting. 

I have opened certain of the boxes deliv- ^ am, very respectfully, 

ered to Major Eckert, containing the archives ^^"^ T^^''iJVfl%r.xr 

of the soKialled Confederate States. From ^^^^'^' ^' ^AiSTON, ^ 
the box marked "Acfjutant and Inspector- 

aeneral's Office; Letters received July to l| wdombmknts. 

December, 1864," I took this letter. A, 1,39a Lieutenant W. Alston, Mont- 
gomery, Sulphur Springs, Va. [No date.] 

^« to"**^'*"^ ^"^^ ™ ^^«« "** "^ ""^^^ *»» •^- Is lieutenant in General Duke^s command. 

MoHToonmY, Whx« Suipku. Sfeikm. Va. Accompanied raid into Kentucky and was cap- 

mw ... ja^^^ju 4t^ z> ^'j^4 ^^ 4\ ru r J tured, but escaped into Canada, from whence 

J^lfi^l^I^X ^ -^ be found his way back. Been in bad health. 

?^^/fim . -T W. Kl^n ♦l.JnlrJn. «nmo ^ow offcrs his scrvices to rid the couutry 

Dear Sir: I have been thinking some ^^ ^^^^ ^c i^ dPfldliMt PnemiM Asks for 

time that I would make this communication ^^ 80™©^^' »» deadliest enemies, asks lor 

nr^™, u ,* i:«„ u^ A r ^""'"'""'*T . papers to permit him to travel within the 

^ o^nld^ nt n?nfc^^^^^ jurisdiction Of this Government Would like 

80 on account of ill health 1 now offer you ^ ^ interview and explain. 

my services, and if you will favor me m my '^ "** '^ "" ""^* vZJj u j- 'l-^ ^r *i. 

d^ims IwiU nroceed aa aoon aa mv health Respectfully referred, by direction of the 

designs, i wiii jjroceed, as soon as my neaitn president, to the Honorable Secretary of War. 

will permit, to rid my country of some of her ^«»"*^"'^ %ttt>t^Xt«^ w w a Timcniir 

deadliest enemies, 6y striking at the very BURTON W. HARRISON, 

heart's blood of those who seek to enchain ^"''''^* i^^tcrttary. 

her in slavery. I consider nothing dishon- Received November 29, 1864 

orable having such a tendency. All 1 ask Recorded book A. A. G. 0., December 15, 

of you is to favor me by granting me the 1864. 

aeceesary papers, etc., to travel on while A. G. for attention. 

within Uie jurisdiction of the Confederate By order. J. A. CAMPBELL, A. S. W. 

Government I am perfectly familiar with 

the North, and feel confident that I can Lewis W. Chamberlaykb. 

execute any thing I undertake. I am just ^ ^ Froetcaix<m,'-May 26. 

returned now from within their lines. I am iwocT*«i/f». -i«»y 

a lieutenant in General Duke's command, 1 reside at Richmond, Vireinia, and have 

and I was on the raid last June in Kentuckv been on duty as a clerk ia the War Department 

under General John H. Morgan. 1 and all of the Confederate States. While so acting, 

of my command, excepting about three or I became acquainted with the handwriting 

four, and two commissioned officers, were of John A. Campbell, rebel Assistant Secre- 

taken prisoners; but finding a good oppor- tary of War, and late Judge of the Supreme 

tanity, while being taken to prison, I made Court of the United States ; also, with that 

my escape from uienL Dressing myself in of Burton W. Harrison, the Private Secretary 

the earb of a citizen, I attempted to pass of Jefferson Davis. I have examined the 

oat tnrough ^e mountain; but finding that letter of Lieutenant W. Alston, and the 

impossible, narrowly escaping two or three indorsements thereon, and the indorsement| 

times from being retaken, I shaped my '* Respectflilly referred, by direction of the 

course north and went tlirough to the Canadas, President, to the Honorable Secretary of 

from whence, by the assistance of Colonel War," is, to the best of my knowledge and 

J. P. Holcombe, I succeeded in making my belief, in the handwriting of Burton W 

wfty around and through the blockade; but Harriaon, who was recogniaed in the Wii 
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Tha other iDdorsement, 
" A. O. fbr atlentioD. 

"By order. 
[Signed] "J. A. Cuipsbu, A. a W." 
M in the handwriting of Judge CtunpbelL 



COMMISSIONS FOB BAIDERa 

QBOBoa F. EWtnnM. 
For th« Proteeulion. — JK^ 27. 

I reside At Bariington, Vt, and am conn- 
■elor at lav. At the recent trial of the St 
Albsne raidera that took place in Canada, 
I appeared aa conneel in behalf of the Gov- 
eminent of the United States. 

In the performance of mjr duty there, I 
became acquainted witb Jacob Thompson, 
William 0. Cleary, Clenient C. Clay, George 
N. Sandera, and others of that ckgua. The; 
aaanmed to be officers of the Confederate 
GoTemmeDt in defending these raidera 



Stood there to be the representatiTes of the 
rebel cause; Mr. Cleary was examined aa a 
witnesB on the part of the defendants; he 
represented that the pereons engaged in tbi~ 
nud were acting under the authority of th 
Confederate Oovernment, All those wh 



Raiders, or Investigation into the Charges 
against Lieutenant Bennett H. Young, and 
C^mmaDd for their acts at SL Albans, Vt., 
on the I9lh of October, 1864, compiled by 
L. N. Benjamin, B. C. L., printed at Montreal 
■fry Johnlioveil,''containa,on pagc216, acopv 
of a paper marked R, the original of which 
was given in evidence at the trial, on the part 
of the defendant, Mr. Young, and othera 1 
examined the original very critically, and I 
am able to swear that this is substantially a 
copy, and I have no donbt it ia a literal one. 
[Tlw bUowlu "•• t>»B rod ud put Is nUcnea :] 



Blcbmond, Vt... Jnu ij, UM.J 
To Lieiilatant Bennea H. Young -' 

LrscTENANT: You have been appointed 
temporarily Srst lieulenaat in the proviaional 
army for special serrice. 

Yon will proceed, without delay, to the 
British ProTiocea, where yoa will report to 
Hessra Thompson and Clay for instnictiona 

You will, nnder their direction, collsct 
together sncb Confederate soldiers who have 
escaped from the enemy, not exceeding twenty 
in number, as you may deem suitable for the 
purpose, and will execute such enterprises as 
may be mtmsled to ^on. Yoa will take care 
to commit no violation of ths lonl law, and 



to obey implidtly thu'r insmotiona Yoa 

and TOur men wil>receive from these gentle- 
men iransportation, and the customary ratioaa 
Qnd clotbmg, or the commntation therefor. . 
JAMES A. 8EDD0N, 
Va., June 16. Secretary of War. 

Bennett H. Young, who was on trial, pro- 
duced that docnment as his anthority for Uie 
acts be did at St Albana 

nENBT G. EDMK. 

For the Pro^eaition.—Jiau 10: 
I reude at St Albane, Vt, and am an afr 

toriicy and counselor at law. I was in 
Caiiiida during the judicial investigations in 
connection with the SL Albans raid, acting as 
counsel in behalf of the bank and the United 
States I saw there Georee N. Sanders, Ja- 
cob Thompson, Clement C. Clay, and Others 
of thnt, circle of rebela 

I liuard a conversation between George N. 
Sandtrs and other parties at St John's, in re- 
jzarJ to movements in the States contemplated 
bv the^rebel authoritiea I made a memo- 
niiiilum in my diary of this conversation at 
the lima 

In speaking of the so-called SL Albans raid, 
George N. Sandera said he was ignorant of it 
befoTH it occurred, but was satisfied with it 
<aid that it was not the last that would 
r- but it would be followed up bv the 
licpltting of many other banks, and thebum- 
ing uf many other towns on the frontier, and 

that many Yankee sons of (using a 

I'oiirsc, vulgar expression) wonld be killed. 
ile si\\d that they had their plane perfectly 
r>r{;Hiiized, and men ready to sack and bum 
Kvillab, Detroit, New York, and other places. 

d had deferred Cliem for a time, but would 



nt to prevent them would not though 
jht defer them for a time. He made 
otiier statements in connection with the case ; 
lat he had hired a house In St John'e, 
hich be intended to furnish himself, to ao- 
nnmodate his friends and attomays; that 
he had employed twenty or thirty counsel in 
Canada. 

landers claimed to be acting aa an agent 
of the so-called Confederate Government 
id that he had retained the counsel who 
bad acted in the case, and that Mr. Clement 
C. Clay, tVom the Clifton Honse, was also to 



PLOT TO BURN NEW YORK CITY. 

CoLONn. Maktiv Bukcb. 

For Ifit Proeeeution. — Jtfay M. 

I knew Robert C. Kennedy, who wai 

hanged in New York in March kat I had 

charge of him and had him hung. I hold 

in my hand a conliBNion made by him ia 



S4 



TH9 OONSPIRACr TBIAL. 



mj pTMenee, a day or so befbr* his ezecu- 
tion. 

ITlM teXkhrtag WM tbtn read Mid jn% In vrldinoe:] 

ooirrsssioN of bobbrt o. uekksdt. 

After my escape from Johnson's Island, I 
went to Canada, where I met a number of 
Confederates. They asked me if I was will- 
ing to ^o on an expedition. I replied, *' Yes, 
if it is in the service of my country." They 
said, "It is all right," but gave no intima- 
tion of its nature, nor did I ask for any. I 
was then sent to New York, where I staid 
•ome time. There were eignt men in our 
party, of whom two fled to Canada. After 
we had been in New York three weeks, we 
were told that the object of the expedition 
was to retaliate on the North for the atroc- 
ities in the Shenandoah Valley. It was de- 
signed to set fire to the city on the night of 
the Presidential election; but the phospho- 
rus was not ready, and it was put off until 
Ihe 25th of November. I was stopping at 
the Belmont House, but moved into Pnnce 
Street I set fire to four places — ^in Bamum's 
liuseum, Lovejo/s Hotel, Tammany Hotel, 
and the New England Housa The others 
only started fires in the house where each 
was lodging, and then ran off. Had they all 
done as I did, we would have had thirty-two 
fires, and played a huge joke on the fire de- 
partment I know that I am to be hung for 
setting fire to Bamum's Museum, but that 
was only a joke. I had no idea of doing it 
I had been drinking, and went in there with 
a fHend, and, just to scare the people, I 
•mptied a bottle of phosphorus on the floor. 
We knew it would n't set fire to the wood, 
for we had tried it before, and at one time 
qoncluded to give the whole thing up. 

There was no fiendishness about it After 
setting fire to my four places, I walked the 
•Ireets all night, and went to the Exchange 
Hotel early in the morning. We all met 
there that morning and the next night My 
friend and I had rooms there, but we sat in 
the office nearly all the time, reading the 
papers, while we were watched by the de- 
tectives, of whom the hotel was full. . I ex- 
EBted to die then, and if I had, it would 
ve been all right; but now it seems rather 
hard. I escaped to Canada, and was glad 
•nouffh when I crossed the bridge in safety. 

I desired, however, to return to mv com- 
mand, and started with my friend for the 
Confederacy, via Detroit Just before enter- 
ing the citv, he received an intimation that 
the detectives were on the lookout for us, 
and, givinff me a signal, he jumped from the 
cars. I did n't notice the signal, out kept on, 
and was arrested in the depot 

I wish to say that killmg women and 
children was the last thing thought of. We 
wanted to let the people of the North under- 
itand that there were two sides to this war. 
and thai they can't be rolling in wealth and 



comfort, while we at the South are bearisg 

all the hardships and privationa 

In retaliation for Sheridan's atrocities in 
the Shenandoah Valley, we desired to destroy 

Sropertv, not the lives of women and chil* 
ren, although that would, of course, have 
followed in its train. 
Done in the presence of 

LiBUT-CoL. MARTIN BURKE, 
And J. HOWARD, Ja. 
March 24, 10:30 P. M. 
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GODFBBY JOSBPH HtAIIS. 

For the Prosecution. — May 29. 

I am a native of London, England, but 
have lived South nine or ten years. During 
the past year, I have resided in Toronto, 
Canada About the middle of December, 
1863, 1 made the acquaintance of Dr. Blaok- 
bum; I was introduced to him by the ReT. 
Stewart Robinson, at the Queen's Hotel, in 
Toronto. I knew him by sight previously, 
but before that had had no conversation 
with him. I knew that he was a Confoder* 
ate, and was working for the rebellion. Dr. 
Blackburn was then about to take South 
some men who had escaped from the Fed* 
eral service, and I asked to go with him. 

He asked me if I wanted to go South and 
serve the Confederacy. I said I went He 
then told me to come up stairs; he wanted 
to speak to me. He took me up stairs to 
a private room, and pledged his word, as a 
Freemason, and offeml his hand in friend- 
ship, that he would never deceive me ; he said 
he wanted to confide to me an expeditioa. 
I told him I would not care if I did. He 
said I would make an independent fortune 
by it, at least $100,000, and get more honor 
and glory to my name than General Les, 
and t^ of more assistance to the Confederate 
Government, than if I was to take one huD« 
dred thousand soldiers to reinforce General 
Lee. I pledged my word that I would go, 
if I could do any good. He then told me 
he wanted me to take a certain quantity of 
clothine, consisting of shirts, coaUB, and un- 
derclothing into the States, and dispose of 
them by auction. I was to take them to 
Washington City, to Norfolk, and as far 
South as I could possibly go, where the Fed- 
eral Government held possession and had Uie 
most troops, and to sell them on a hot day 
or of a night; that it did not matter what 
money I got for the clothes ; I had just to 
dispose of them in the best market, where 
there were most troops, and where they 
would be most effective, and then come 
away. 

He told me I should have $100,000 for 
my services; $60,000 of it directly ailer I 
returned to Toronto; but he said that would 
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not be a drenmBtanee to what I should get 
He said I might make ten times $100,000. 

I was to stay in Toronto, and go on with 
817 l^ntimate bosiness, until I heard from 
him. He told me to keep quiet, and if I 
mored anywhere, I was to mform Dr. Stuart 
Robinson where I went to, and he would 
telegraph for me, or write to me through 
him. Some time in the month of May, 18^, 
I went to my work, and worked on until the 
8th day of June, 1864; it was on a Satur- 
day night; I had been out to take a pair 
of boots home to a customer of mine ; and 
when I returned home, my wife had a letter 
for me from Dr. Blackburn, which Dr. Stu- 
art Robinson had left in passing there. I 
read the letter, and went out to see Dr. Rob- 
inson. I asked him what I was to do about 
it; he said he did not know any thin^ at all 
about it; that he did not want to fUrnish any 
means to commit an overt act against the 
United States Government He advised me 
to borrow from Mr, Preston, who keeps a 
tobacco manufactory in Toronto^ enough 
money to take me to Montreal, which I did. 
I went down to Montreal, and there got 



money from Mr. Slaughter, according to the 
directions contained in the letter. The letter 
Instructed me to proceed from Montreal to 
Halifax to meet Dr. Blackburn ; it was dat^ 
** Havana, May 10, 1864." I went to Hal- 
ifkx, to a gentleman by the name of Alexan- 
der H. Keith, jr., and remained under Lis 
oare until Dr. Blackburn arrived in the 
steamer Alphia. on the 12th of July, 1864. 
When Dr. Blackburn arrived, he sent to the 
Farmer's Hotel, where I was staying, for me. 
I went to see him, and he told me that 
the goods were on board the steamer Alphia, 
and that the second officer on the steamer 
would gp with me and set the goods off, as 
they had been smuggled in from Bermuda. 
Mr. Hill, the second officer, told /me to get 
an express wagon and take it down to Uu- 
iiard*s steamb^t wharf; I did so, and there 
got eight trunks and a valise. 1 was directed 
io take them to my hotel, and put them in 
a jffivate room. I put them in Mr. Doran's 
private sitting-room. 

I then went around to Dr. Blackburn and 
told him I had got the goods off the steamer. 
He told me that the five trunks tied up with 
ropes were the ones for me to take, and asked 
me if I would take the valise into the States, 
and send it by express, with an accompany- 
ing letter, as a donation to President Lin- 
coln. I objected to taking it, and refused 
to do it I then took three of the trunks 
and the valise around to his hotel. He was 
then staying at the Halifax Hotel. The 
trunks had Spanish marks upon them, and 
he told me to scrane them off; and that Mr. 
Hill would go witn me the next morning, 
and make arrangements with some captain 
of a vessel to t&e them. There were two 
vessels there running to Boston, and 1 was 



to smuggle the trunks into Boston. The 
next morning I went down with Mr. Hill to 
the veesela 

Mr. Hill had a private conversation with 
Captain McGregor, the captain of the first 
vesisel to whom we applied, and he refused 
to take the gooda We then went to see 
Captain John O'Brien of the bark Halifax. 
Hill told him that 1 had some presents in 
my trunks, consisting of silks, satin dresses^ 
etc., that I wanted to take to my friends. 
The Captain and Mr. Hill had a private 
conversation, and when the Captain cama 
out, he consented to take them. I was to 
give him a twenty-dollar sold piece for 
smuggling them in. I put Uiem on board 
the vessd that dav, and he stowed them 
away. The vessel laid five days at Boston 
befone he could get a chance to get them oft 
but he finally succeeded in getting them o^ 
and expressed them to Philadelphia, where 
I received them, and brought them to Bal* 
timore. I then took out the goods, which 
were very much rumpled, smoothed them 
out, and arranged them, bought some new 
trunks, and repacked them, and brought 
them to this city. 

Dr. Blackburn, by way of caution, asked 
me before leaving if I had had the yellow 
fevQT't and on my saying "No," he said, 
" You must have a preventive against 
catching it^ You must get some camphor 
and chew it, and get some strong cigars, the 
strongest you can get, and be sure to keep 
gloves on when handling the thinea" He 
save me some cigars that he said he had 
brought from Havana, which he said were 
strong enough for any thin^. 

When 1 arrived in'this city^ turned over 
^ye of the trunks to Messrs. W. L. Wall & 
Co., commission merchants in this city, and 
four to a man by the name of Myers from 
Boston, a sutler in Sigel's or WeitdBel's 
division. He said he had some soods which 
he was going to take to NewDem, North 
Carolina, and I told him that I had a lot 
of goods that I wanted to sell, and to make 
the best market I could for them, I would 
turn them over to him on commission. I 
also told him I would shortly have more^ 
and mentioned that I had disposed of some 
to Wall & Co., of this cit^. Dr. Blackburn 
told me, when I was making arrangements, 
that I should let the parties to whom I 
disposed my ffoods know that I would have 
a big lot to sell, as it was in contemplation to 
get together about a million dollars' worUi 
of 20ods and dispose of them in this way. 

Dr. Blackburn stated that his object in 
having these goods disposed of in different 
cities, was to destroy the armies or anybody 
that they came in contact with. All these 
^oods, he told me, had- been carefUlly infected 
in Bermuda with yellow fever, small-pox, 
and other contagious diseases. The goooB in 
the valise, which were intended for President 



10 make an arrangement with either of them ' Lincoln I understood him to eaj, had been 
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infected both with yellow fever and email- 
pox. This valise I declined taking charge 
of, and turned it over to him at the Halifax 
Hotel, and I afterward heard that it had 
been sent to the President 

On the five trunks that I turned over to 
W. L. Wall & Co., I got an advance of $100. 
Among these five trunks there was one that 
was always spoken of by Blackburn to me 
as ** Big No. 2," which he said I must be sure 
to have sold in Washington. 

On disposing of the trunks, I immediatelv 
left Washington, and went straight through 
until I got to Hamilton, Canada. In the 
waiting-room there I met Mr. Holcombe and 
Mr. Clement C. Clay. They both rose, shook 
hands with me, and congratulated me upon 
my safe return, and upon my making a for- 
tune. They told me I should be a gentleman 
for the future, instead of a working-man and 
a mechanic They seemed perfectly to under- 
stand the business in which I had been 
engaged. Mr. Holcombe told me that Dr. 
Blackburn was at the Donegana Hotel in 
Montreal, and that I had better telegraph to 
him, stating that I had returned. 

As Dr. Blackburn had requested me to 
telegraph to him, as soon as I ^ot into 
Canada, I did so; and the next night, be- 
tween 11 and 12 o'clock, Dr. Blackburn 
came up and knocked at the door of my house. 
I was m bed at the time. I looked out of 
the window and saw Dr. Blackburn there. 
Said he, " Come down, Hyams. and open the 
door; you're like all damned rascals who 
have been doing something wrong — you're 
afVaid the devil is after you." He was in 
company with Bennett H. Young. I came 
down and let him in. He asked me how I 
had disposed of the goods, and I told him. 
** Well," said he, ** that is all right, as long as 
big No. 2 went into Washington ; it will kill 
them at sixty yards* distance." I then told 
the Doctor that every thing had gone wrong at 
my home in my absence; that I needed some 
fUndi^; that my family needed money. He 
said he would go to Colonel Jacob Thompson 
and make arrangements for me to draw upon 
him for any amount of money J required. 
He then said that the British authorities had 
solicited his services in attending to the yellow 
fever that was then raging in Bermuda; that 
he was goins on there ; and that as soon as he 
came back ne would see me. I went up to 
Jacob Thompson the next mornine, and 
told him what Dr. Blackburn had said. He 
said, '^Yes; Dr. Blackburn had been there, 
and had made arrangements for me to dra^ 
$100 whenever it was shown that I had made 
disposition of the goods according to his 
direction.'* I told him I needed money; that 
I had been so long away from home that 
every thing I had was gone, and I wanted 
money to pay my rent, etc He said, " I will 

five you $50 now, but it is against Dr. 
Hack burn's request; when you show me that 
you have sold the goods, I will give you the 



balance." He asked me to give him a 
receipt, which I did: "Received of Jmooh 
Thompson he sum of $50, on account of 
Dr. Blackburn." That was about the 11th 
or 12th of August last The next day I 
wrote to Messra Wall & Co., of Washington, 
desiring them to send me an account of the 
sales, and the balance due me. When I 
received their answer, I took it up to show 
to Colonel Thompson. He then said he was 
perfectly satisfied I had done my part, aod 
save me a check for $50 on the Ontario 
Bank. I save him a receipt: "Received 
from Jacob Thompson $100, in full, on 
account of Dr. Luke P. Blackburn." 

I told Jacob Thompson of the large sum 
which Dr. Blackburn had promised me for 
my services, and that he and Mr. Holcombe 
had both told me that the Confederate Gov- 
ernment had appropriated $200,000 for the 
purpose of carrying it out; but he would not 
pay me any thing more. 

When Dr. Blackburn returned from Bei^ 
muda, 1 wrote to him at Montreal, and told 
him I wanted some money, and that he 
ought to send me some; but he made no reply 
to my letter. 1 was tlien sent down to Mon* 
treal with a commission for Bennett H. 
Young, to be used in his defense in the 8t 
Albans raid case. I there met Dr. Black- 
burn. He said I had written some hard let- 
ters to him, abusing him, and that he had no 
money to give me. He then got into his car* 
riage at the door, and rode off to some races, I 
think, and never gave me any more satisfao- 
tion. As I wanted money before leaving for the 
States, I went to the Clifton House, Niagara. 
Dr. Blackburn told me he had no money 
with him then, but that he would go to Mr. 
Holcombe and get some, as he haid Confed* 
erate funds with him. Blackburn said thai 
when I returned he would get the money for 
the expedition, from either Holcombe or 
Thompson, it did not matter which. From 
this, and from Holcombe and Clay both 
shaking hands with mc, and congratulating 
me at Hamilton upon my safe return, I 
thought, of course, they knew all about it 

1 do not know that Dr. Stuart Robinson 
knew of the business in which 1 was engaged, 
but he took*good care of me while 1 was 
at Toronto, in the fall, and until Dr. 
Blackburn wrote for me in the spring; and 
when he gave me Dr. Blackburn's letter, he 
told me to borrow the money frpm Mr. 
Preston to take me to Montreal, as he said 
he did not want to commit an overt act 
against the United States Government him- 
self Mr. Preston lent me $10 to go to 
Montreal On arriving at that place, accord- 
ing to the directions in Dr. Blackburn's 
letter, 1 went to Mr. Slaughter to get the 
means to take me to Halifax. Mr. Slaughter 
was short of funds, and had onlv $25 that he 
could give me. He said that 1 had better so 
to Mr. Holcombe, who was staying at the 
Donegana Hotel,* and he would give me the 



BTA&YATION OF UNION PBIB0NSB8. 67 

Mlanee. I went to the hotel and eent op my 8^«J» •» aoooujit or J. w. HAmmii, hq. 

nmme. Mr. Holcombe had heard of my %:SiL'!f;^^SSX!^^4'^^^^^ 

name, and he tent for me to come na I J trunka, parehM«d W wm. Smith „ lao 

told him that I wanted some money to take * ^""^^ voxthMM^ bj Hand ._!* 

me to Halifax; he asked me how much I ^p^u CMh tioooo*^* 

wanted ; I told him as much as would make Sept. ft! Oom.rdQtyV*nd ww'tiix3^^ h n 

up $40; he said, " You had hetter take $50 ;" " <^« ^ ^^•^^^ -J^ 

but as I did not want that much, I only took tits » ti4S m 

eooogh to make up $40. When I came to The shirts I bought were tossed into the 
Washington to dispose of the goods, which trunks promiscuously, and I supposed the 
was on the 5th of August^ 1864, I put up at packing had been done in a hurry. When 
the National Hotel ; registered my name as I first opened the trunks I was in doubt 
J. W. Harris, under which name I did about the money I had advanced being a 
bosinees with Wall & Ca safe investment, but a close inspection of the 

clothing showed it to be new, and that it had 

W. L. Wall. °^^ ^^^^ ^^^* 

For the PrcteeiUiofL — Mc^ 29. -....._ 

I am an auction and commission merchant ^^ . ^^ . r«»^^r ^^ ^^^^^^* ^-^^r.^^^-^-^^ 

In this city. In August last, while I was out STARVATION OF UNION PBISONEBa 

of town, a person named Harris called at my — ~ 

store, and told my book-keeper that he had Salomb Mabsh. 

some shirts that he wanted to sell at auction, jr^r the Prosecution. May 25. 

and asked him if he would sell them the next ^ , , ^ . , « . . ^ »^« 

morning. The clerk told him he would I entered the United States service in 1851 

Harris then asked for an advance of $100. ^ Lieutenant of the Fifth Marvland Volun- 

The money was given him, and the shirts ^ ^°^^°^» *?^ f^^^ ^"^*^ ^® ^^*^ ?^ 
were sold the next morning. August, 1864 At Ae Ume I quit the serviot 

I held the rank of Lieutenant<^loneL 
A -D ,»,«. While Major, I was a prisoner of wai^ 

^ A. Bbbhnxb. confined at Libby Prison, from the 15th of 

Ibr the FroeeeuHofL-'May 29. Jh,"«» ^^^^^ ^ ^^« ^Ist of March, 1864 

_ . _ _ , , . , I ^w captured near Winchester, on the 

During last summer I was a clerk m the Martinsburg road, on the 15th of June I 

service of Mr. Wall, of this cit^ In the was then in General Milro/s command, and 

month of August a man named J. W. Hams at the time of my capture I was in command 

came to the store late one evening. I sup- of njy regiment I was captured by General 

TOsed him to be a sutler returning home. Ewell's corps, of the rebel sxmy. I was 

He said he had some twelve dozen shirts and taken to Winchester, and, on account of iU 

some coats, which he asked me to sell. I healtii, was kept there two weeks in hospital 

advanced him $100 on them, and sold them \ ^as somewhat sick at the time of my cap- 

the next morning. They were packed in ty^ ture, from excessive duty, exposure, etc. At 

•'^1'*^ -I /. o L 1- '^® expiration of two weeks my health some* 

On the 1st of September he vrrote from what improved. I was then compelled to 

Toronto, for an account of sales and the bal- march to Staunton in a feeble condition ; and 

ance of the money, as follows: on the road was treated very kindly by tht 

Meure. Wall d: Co., AuctUm and Qmmiseion officer in charge of the s<}uad. I arrived in 

MerehanU* Libby Prison, and was incarcerated thera 

QMsru^: On Friday, the 5th of August, ^l^^^e^ ZMhlfu^ZTtt^ 1,^^ 
]aat month, I left in your care five trunks, fTfilrt wer^t^Qrfab'^ TWeSJYw 
containWonehundre/andflftrfancvwoolen l^^^J^^t^^X^ tp twTme"-Sf 
shirts andrtwenty-flre coats, tobe sold at auc- , ^ ^an-and, I judge, about four 

tion on the next morning, and business call- ^^ ^ ^ V^^^^ tg^^ spoonfbl. 

ing me to Toronto, I have not been able to ^ ^ ^j^ ^ c^netitilted the ration that w« 
go to the States since. I beg most respect .^^ ^^ g^ ^^^ I ,,^ ^een thei« 
fii ly that you will send me an account of ^ f ^ ^^ ^^ ^„ ^^ 

mO^ and a check on New York for the p«^ ^ , ^^^ .^ occasionally. K 

ceeda I have wntten before, but I have re- ^ ^^^ (^ ^^ ^„ aDdTgavo w 

filf^ "i^^TJr'VJ " ^K T"!.°Z !f ^ i"*****! what they called oor?-br««rb«t H 
tober, about the 10th, with some fire or six j ^^ oharaoteT^I haw 

thousand pa^nr of booto andshoes. ^^^^„ ^^^ ^^^ ^^„^ j^ be without mea* 

Yours most rwpectftilly, ^^^ ^^^^ ^^ ^^ ^^^ ^^ ^ ^„,^ ^„ j ,^i^ 

/T .f D / .« D V loA/r ^ /?W nothing but the miserable corn-bread that 
OtreqfPott-oJice Bex No. 126, Toronto, C W. ^^^ ^^^ ^ Occasionally they would dia- 

I sent him the following account of the tribute some few potatoes, but of the toj 
mits, Mid Ui* balance of the money: worst chancter|-totten, etft, nioli H the tam 
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could hardly eat This oontinned for some 
time. The offioert held % meeting there in 
r^;ard to the treatment we were receiving, 
And a letter was sent to General Ould, the 
rebel Commissioner of Exchange, signed by 
Colonel Streight, I think, who was chairman 
of the meeting at the time, complaining of 
our treatment, and asking that we should re- 
ceive better treatment General Ould sent a 
written reply, stating that our treatment was 
good enough, better than their Jprisoners were 
receiying m our prisons, at Fort Delaware 
and other places. 

When I nad been there some five months, I 
was taken sick with the dropsy, for the want 
of proper nourishment, proper diet, etc, and 
was quite ill, and was sent to the hospital. 
I remained there some few weeks. During 
my stay in the hospital I saw some enlisted 
men brought in from Belle Isle. The con- 
dition of these men was horrible in the ex- 
treme. I am satisfied from their appearance 
that they were in a starving condition. Out 
of a squad of forty that were broueht in, at 
least IVom eight to twelve died the first night 
they were brought there. I asked the As- 
■istant Sureeon in chaise of the officers' de- 

Eartment of the hospitaf— I forget his name; 
e was very kind to us, though, and very 
much of a gentleman — ^what was the matter 
with these men. He stated that their condi- 
^tion was owing to the want of proper treat- 
ment; that they did not receive the nourish- 
ment that they ought to have for such men. 
I suppose I had been in that hospital about 
two weeks when two of the officers made 
their escape. Major Turner, the keeper of 
Libby Prison— who was a very passionate 
nan, and very insulting to the officers, al- 
ways insulting in bis remarks whenever he 
bad occasion to speak to an^ of them, and 
tery ungentlemanly — took it into his head to 
remove us fVom that place, and take us back 
lo Libby Prison. He had a room washed 
oat fbr us in Libby, and, removed us to that 
Mom while it was in a wet condition, al- 
Ihouf^h some of the officers who were in the 
hospital were in a dying state. We were 
placed in that wet room and compelled to 
remain there twenty-fbur hours, without cot, 
bed, or any thing else to lie upon, and with- 
CQt a morsel to eat, as a punishment^ be- 
cause those two men had escaped. The 
treatment generally to prisoners was of a very 
barsh elumoter. 

Colonel Powell spoke to Turner in regard 
Id the treatment he had inflicted upon those 
men. Colonel Powell said he thought it was 
wrong to punish a parcel of sick and dyinc 
men for the sake of two who had attempted 
lo escape. His reply was, as near, as I can 
TCCoUeet, " It is too damned good for you."* 

The only opportunity I luui of knowing 
Ik^ treatment enlisted men received, was from 



* la eootntt with th* abort, and to show Ww OonM- 
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seeing those men that were brought to Um 
hospital while I was there. They were in aa 
emaciated condition, and their whole appear* 
ance indicated that they were suffering to 
want of food, and were in a state of staivft* 
tion. I noticed that, though in a totteiiog 
and feeble condition, they were eager to ob* 
tain something to eat, and would grasp aft 
any thing that was offered them in the shape 
of victuals ; and I am satisfied that the pna- 
oners brought to the hospital died sim^y of 
neglect, and the want of proper food--ol 
starvation. 

The only reason that I could hear from, tba 
rebel authorities for their treatment of Union 
prisoners, was that it was a matter of retal- 
iation; they said that their prisoners were 
treated in a worse manner than we were. 

As to the quantity of food given us, a man 
might possibly live on what they gave ua al 
first, although it was not near what wa 
would call a full ration. Subsequently, tha 
quantity given could not possibly support lifa 
for any length of time. The corn-bread 
which they gave us was corn-meal and braa; 
it was very coarse, baked in a rough oond^ 
ditiou, and very often we had to live on thai 
and water alone for days at a time. 

Fbedebiok Mbmhbbt. 
For the Prosecution. — Mai^ 25. 

I have held the rank of Captain in the 
United States service for two years and ten 
month& On the 15th of June, 1863, I waa 
taken prisoner, and was exchanged on. tha 
Ist of May, 1864. I was confined in the Libby 
Prison, and the treatment we received there 
was simply awAiL 

When we went there first, we had half a 
loaf of wheat-bread, between three and four 
ounces of meat, and about two tablespoon* 
fills of rice. That was continued for about 



glTe the following eztrmct from • letter reoelTed l»f m 
daring the progreet of thi« triftl : 

** Baltimokb, June 21, I860. 

• • ^ "When South GarolinA took the fatal step off 
■ecewion, I wm lecturing in the UniTendtjr of yirginia^ 
haying an engagement which woold hare iMkid me iSOO tat 
two weeka more work. I cast in mj lot with the Sonthers 
Confederacy, and with that waa wrecked on the * Let' 
■hore. 

** I was taken prlfoner on the 25th of Jaanary, 1S64, aai 
held as a prisoner of war ontU the 5th of June* 1855, whta 
I was released, and took the oath of allegiance to the 
United States. Vonrteen months of my imprisonment were 
spent as soperintendent of a prisoaws* fchool at Point 
Lookout. This school had a lihranr of 8,000 Tolnmeg, 
mostly school hooks. There were 1,200 pupils and fiO teach- 
ers. We taught many poor fellows to read and write who 
had neTer understood such mysteries hefore. 

" But we did not confine onrselTes to the lower branchei. 
We Unght all the KnglUh branches, Latin, Greek, Freaoh, 
German, and mathematics through trigonometry. 

" I was appointed agent for the distribution of suppllsi 
ftimished bf the 0. 8. for the prisoners at Point Lookout, 
and as such distributed OTor $200,000 worth of goods. At* 
terward I was promoted to the high position of * Mayof 
of the City of Caaras,* and was charged with the duty of 
maintaining law and order among my B,00t cemradM. 
ThM I hKf jMUd gfait— n loBsmoathaer''-*^^ '* 
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lb«ir montlis; afltr that th« treatment wm 
irtry bad We had a meeUng, at which 
Colonel Streight presided, and of which Col- 
onel Irvine, who was afterward oar Assist 
ant Bzchange Commissioner, was Secretary. 
We sent a communication to Judge Ould, 
which he sent to the rebel Secretary of War, 
Seddon. We receiyed for answer that they 
oonld do nothing for us ; that it was good 
enough for Yankees; that Uieir prisoners 
were treated just as badly as we were; and 
that they could not help us in any way. We 
then sent another communication, askine 
Ihem to giye us our money, (which they had 
taken away from us when we came to the 
Libby,) that we might have something to 
b«T fbod with, but they would not do Uiat 
I had my mone^ hid under my shoulder- 
ilrape, and kept it there ; but the others had 
given theirs up, and it was never returned. 

We often had no meat for twenty days. 
After I had been there four months, they 
flopped the meat for five or six days, and 
gnve us bread and water, a little beans and 
nosL At this time we got half a loaf of corn- 
bread, or about ten ounces, I guess^ When 
I left Libby, we had had nothing but corn- 
bread and water for twenty days. The pris- 
oners were very much reduced and emaciated 
by this treatment, and a great many of them 
had the scurvy. 

The bearinff of the keepers of the prison 
was rough and insulting, and they abused us 
fai every way they could. I went to the hos- 

8tal two or three times when our Lieutenant- 
ilonel died, and the prisoners who were 
brought in looked awfUl ; I can not find an^ 
Wora to describe how they lool^ed. Their 
Oondition was the result of starvation. 

After the battle of Chickamauga, and the 
Wounded prisoners from the West were brought 
in, I saw some fifteen or sixteen amputated 
cases placed on a cart, and a rope tied around 
Ihem, so that they could not fall off; and they 
were carried in that wa^ from the depot to 
tile hospital, although right opposite Libby, 
not more than one thousand yards off, I 
guess, ther^ were twenty or twenty-five am- 
bulances not in use. 

At the time I left Libby, I had the scurvy 
so badly that I could hardly walk, and I 
have been sick pretty much ever since; and, 
ihouffh I have now recovered, I still feel it, 
and have not the strenffth I used to have. 

When Turner, the keeper of the prison, 
came up, which was very seldom, we spoke 
lo hun about ameliorating the condition of 
tiie prisoners. We also spoke to a committee 
from their Senate that was appointed to so 
through the Libby and examine our condi- 
tion; they reported favorably, although we 
showed them the bread we got, and told them 
we received no meat^ and uttle of any thing 
else. 

I went to Tnfney once and told him I 
wanted to get some medicine; that I was gel- 
ling worasi and could hardly walk; mod toal 



the doctor would not give me any. Turner 
said he had not got any. His words were, 
*^ You can not have any ; it do n't make any 
difference to me. What the hell have I to do 
with it?" When I told him that I had 
nothing to eat, and no money to buy any* 
thing, he said, ** That's gooa enough for 
Yankees." 

We once remonstrated with Dick Turner, 
who was an inspector there, and told him 
that we did noteet any thing to eat, and how 
things were. "E^ said, "That's good enouch 
for you. Our prisoners are just as buSy 
treated by your fellows as you are here, and 
you have no business to come down here. I 
wish to kill you off If I had the command. 
I would hang every Qod damned one 0/ 
you." 

BmiJiMur SwKBBmL 
jFbr the Prosecution, — May 25. 

I am Color^ersreant of the Ninth Marf» 
land Regiment I was captured on the 18ui 
of OctoMr, 1863, and was held prisoner al 
Belle Island for over five months, and seven 
daprs at Scott's Building. There were aboal 
thirteen thousand prisoners, about half of 
whom were provided with shelter; the resi 
were just on the naked sands of the island* 
I lay there two months without ever putting 
my head under shelter, although it was in 
the winter time. The treatment of the pria- 
oners was brutal, and we had not half enough 
to live on. There were twent;^-five pounds 
of meat, the biggest nart of which was bonsu 
served out for a hundred men^ and corn-bread 
with the husks ground up in it Not having 
fuel enough to warm us, and not provisioaa 
enough to live on, t saw the men freezing to 
death on the island. I saw them starving to 
death ; and, after the^ were dead, I saw them 
lying, for eight or nine days, outside of tha 
intrenohments, where we were kept, and tha 
hogs eating them. We were reAised permia> 
sion to bury them. I asked myself, as a 
favor, to be allowed to bury our prisoners, 
and was refused permission. I spoke to 
Lieutenant Bossienx, who had charge of tha 
island, about the treatment of our men ; and 
he told me he had nothing to do with it; thai 
it was in accordance with the orders he had 
received from l£igor Turner, the keeper of 
the rebel prison. The deaths of the pria- 
oners were caused mostly by starvation. I 
helped to carry out from ten to fifteen and 
twenty a day. 

A great many of the prisoners, to mj 
knowledge, volunteered to work at shoe-mak- 
ing and building a fiimace on the island, in 
Older to support themselves. 

When I came home I weighed one hundred 
and twenty-three pounds; my ordinary weight 
in health is one hundred and seventy or ona 
hundred and eighty. I do not think I conld 
have lasted a month longer there; I waa 
freUj neatly gana when I ML 



00 



SHB OONSPIRAOY TBIAIu 



WnuAic Baul 
JP^ the ProseeuUotL — May 25. 

I enlisted in the senrice of the United 
States in April, 1862, and was captored hj 
the enemy on Uie 7th of May, 1864. I was 
a prisoner of war at Andersonyille, Georgia, 
eleven months and twenty-three daya At 
the time I was there, there were about thirty- 
two thousand prisonera The treatment of 
the prisoners was poor indeed; they were 
turned into a swamp, with no shelter what- 
•▼er, and were stripped of all their clothing, 
blankets, hats, caps, shoes, money, and what- 
tfrer they had. Where we were confined 
there was no shelter and no trees, although 
there were plenty of pine woods about there. 
The encampment was nothing but an open 
•wamp, with a hill on each side. 

Every morning, about nine or ten o'clock, 
they would bring a wagon on the ground, with 
oorn-meal and some bacon. Of the corn-meal, 
which was ground up, cobs and all, and was full 
of stones and one thing and another, they gave 
oach man half a pint, and two ounces of ba- 
oon, which was all alive, rancid, and rotten, 
and a half spoonful of salt This was to 
last US twenty-four hours. Once in a while 
we would get hold of a good piece of bacon, 
hat that was not often. The provisions served 
oat to us were of such a character that no 
man would eat them unless he was in a 
■tarving condition; and ttom the amount and 
oharacter of the food served out, it would not 
be possible to sustain human life for any 
Icmrth of time. 

The effect of this treatment upon the health 
of the prisoners was very bad ; it killed them 
off rapidly. The deaths averaged from sixty 
to a hundred aday ; and one day one hundred 
and thirty-three died. These deaths were 
caused principally by starvation. There was 
•ome remonstrance addressed to the rebel 
aothorities by the prisoners in regard to their 
treatment; but they said they did the best 
they could for them, and they did not care a 
damn whether the Yankees died or not 

I remember Howell Cobb visitine Ander- 
aonville some time in February. He is the 
man who was formerly the Secretary of the 
Treasury. He made some ver^r bitter re- 
marks, m a speech to the rebels, in reference 
to our prisoners. As to our treatment, he 
aaid that was tiie best that could be done for 
us; but if the authorities liked to do better 
they probably could, but they did not seem to 
care much about it I remember he made 
•ome reference in his speech to a plan on 
hand to bum and plunder Northern cities. 

The heat in the open sun was very intense, 
and the water was ver^ poor indeed. You 
ooald get water by digging down half a foot 
^fHiere was a place a little way above into 
* which they threw all the dirt and garbage 
tiiat came fVom Andersonville, and the water 
we were obliged to drink ran through all this 
filth. Whether thia was dengned or not| I 



do not know, but they did not seem to 
A committee from the prisoners was eent to 
Captain Wirz, who was in command of the 
interior of the prison, in respect to this, and 
he said he did not care a damn whether tho 
water ran through the garbage or not, or 
whether we got any or none. 

When we first went there, there were on aa 
average as many as six or eight of the priaon* 
ers shot every day. If a man would stick 
his nose half a foot over the line, he would 
be shot It was said the rebel soldiers were 
rewarded with thirty days' furlough for shootp 
ing a Yankee; and I never heard of thdr 
wantonness in shootine our soldiers being re- 
buked by the rebel authorities. 

The treatment of the prisoners in the ho^ 
pital was very poor. All they would ^y« 
them was pitch-pine pills; pitch-pine pills for 
diarrhea, and pitch-pine pills for the scurvTi 
the head-ache, or anything else. These pills 
were made out of the pitch that runs out of tho 
trees there, and a little vinegar. They got no 
medicine. Medicines, it was said, were sent 
there by the Confederate Government, bol 
they were sold by the doctor in charge for 
greenbacka 

The money that was taken from the prison- 
ers was never returned to them — not a cent of 
it When I was captured, they took my shoes 
off, and I walked ba^e-foot on the pike firom 
near Waterford to Gordonaville, and then thej 
took my money and clothes. I had nothing 
but a pair of drawers and shirt for nine 
months in Anderson ville. I lay there for 
this whole nine months in the open field 
without a bit of shelter; and there were thou- 
sands in the same fix. The men would die 
there in the morning, and by night nobody 
could go within fifty feet of them. They had 
to be put into the wagons with lone wooden 
pitch-forks, when they were carried off and 
put into the trenches. 

Colonel Gibbs was in command of the post| 
and Captain Wirz was in command or tho 
interior of the prison. Clothing that waa 
sent to Andersonville by our Government, 
consisting of blankets, pants, socks, and other 
things, Wirz took himself, and put into hia 
own house, and sold. 

Up to March 24th, when I left Anderson- 
ville, 16,725 of the prisoners had died; that 
was the number I took from the books myself, 
and there were at that time about 1,500 not 
able to be moved. It was the rations they got 
that brought on their sickness, and when they 
got sick they could not eat the stuff served 
out, and, of course, they starved. As to 
medical treatment, thexe was nothing ct all 
of any benefit 

Chablbs SwamrsT. 

Fifr the Proieeuiion. — May 26. 

My present home is in the State of New 
York. I was a private in the United Statea 
sanrioc^ and was captured by the rebels twioa 
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The first time I was taken prisoner. I was con- 
fined two months and ten days at Libby ; the 
■econd time I was a prisoner fifteen months, 
of which I spent two months in Belle Isle hos- 
pital, near Kichmond; about six months at 
Andersonrille, in Georgia; and the rest of the 
time at Savannah. 

At Belle Isle I had less than half a pound 
of bread a day, and once in a while eot a lit- 
tle rice soupi For about six weeks I do not 
believe I had a piece of meat as big as my two 
fingers. When I went to the hospital, the 
bread was a little better, but there was very 
little meat They pretty nearly starved me. 
For about four or nye months afler I got to 
Andersonville the^ gave me a pretty good 
ration of the kind it wa& I had all I wanted 
to eat of corn-meal, but the bacon was pretty 
strong. After August they began to cut 
down our ration, and our allowance was very 
short 

Old Captain Wirz told the guard that they 
must shoot every Yankee caught with his 
hand or his head over the dead-line; and 
that for every man shot the guard would 
get a furlough of thirty days; so they 
used to kill ou^ men as though they were 
brutea 

I had a brother at AndersonvillCt who was 
very sick and dying. For about eight days, 
io my knowledge, he had nothing to eat He 
oould not eat their corn-meal, and what tliey 

rve him, for it was not fit for a dog to eat 
had a little money that I used to gather 
ftbout ^e camp, and I bought a few biscuits 
for him, but I could not get enough to feed 
him on long, and he lay in his tent and 
atarv^i I went to the doctor and told him 
my brother was dving, and asked him to see 
him; but he saij, **No, I can not do it" 
Before he died, my brother said, " Keep good 
courage; stick to your Government; never 
take an oath to that Government" I told 
him I would, and I have done it 

I made my escape; but afler I got over 
the stockade, they caught me, took me back, 
and gagged me for six hours. It was very 
oold, and when I got up I could hardly walk, 
and I was sick in the hospital; but in the 
month of June I was able to be up, and I 
thought I would try again to make my es- 
cape and set to Stoneman, who was making 
a raid, I neard. I got out of the hospital, 
and traveled that night in the swamps ana 
mud, clear up to my neck, and made four 
miles. The pickets, however, caught me, 
and took me l)ack to Captain Winder. He 
told them to put me in the stockade, with a 
ball and chain ; and at Wirz's head-quarters 
I was put in the stockade all day in the hot 
•an, with my arms stretched out The sun 
affected me so much that the next day I was 
nek, and for six days I could neither eat nor 
drink any thing. It is God only who has let 
me live this long. 

General Cobb came there on the 4th day 



of March. He preached up to the guard the 
way the war was going on. The euards 
around there were only old men and boys 
that never knew any thing. He said to them, 
'* You see this big naveyard ; all those in the 
stockade will be in me graveyard before long." 
He expected we were all going to be starved 
to death, if we were held long enough. He 
said they would all perish before they would 
come back to tlie Union a^ain. He also said 
they would hang Old Abe if they caught 
him, as he supposed Old Abe would hang 
him if he caught him. 

Jahbs Youko. 
For the PrasectUion. — May 26. 

I was a prisoner of war nine months and 
two days. 1 was confined in Andersonville, 
Ga., and Charleston and Florence, S. C. At 
Andersonville the greater portion of the 
rations were cooked, but in a verv inferior 
way— corn-bread and mush, boilea rice and 
boiled bacon. The ration of bread for tht 
day was about four inches long, three wide, 
and two thick ; with that we got about two or 
three ounces of boiled pork. The effect of 
this stinted diet upon the health of the men 
was very injurious; they were wasting and 
dying all the time. The number of deaths 
for August, I understood, was three thousand 
and forty-four. We were exposed to the sun, 
without any shelter, though there was wood* 
land all around us. The stockade, where we 
were was chopped out of it but we were all 
exposed. The heat during the day was ex- 
treme, but the nights were cool. 

The water was very poor; it was infected 
by the garbage and filth through which it 
ran. 

At Florence I heard some hard threats 
made against the ** Yanks," as they called 
ns. Our cavalry were raiding, destroying 
their country, they said, and they would 
starve us, they said, in retaliation. We re- 
ceived worse treatment at Florence than at 
Andersonville, and got less rations. The 
amount of food was not sufficient tb sustain 
life for any long period of time. Men that 
were destitute of any little means of their 
own, or had no watches or trinkets that ther 
could sell, kept running down till they died 
I had some monev, and I bought some extra 
provisions, and kept my health tolerably 
good. 

At Charleston I was imprisoned about three 
weeks. We were treateid very well there, 
with the exception of the shooting of our 
men inside the inclosure bv the guards ; that 
occurred often, and seemed to be encouraged 
by the officers. I never knew of a man being 
rebuked or punished for such shooting. At 
Andersonville the general report in camp waa 
that the rebel authorities offered their men a 
thirtv days' furlough for every "Yank" th^ 
would shoot inside of the stockade. 
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LnUTEHANT J. L. RiPPLB. 

For the ProieeuHon. — Jtme 10. 

I entered the United States service, in the 
Thirty-Ninth Illinois, u a private, on the 
28th of October, 1861. I was a prisoner of 
war for six months at Andersonville, Ga. The 
character of the food furnished to the pris- 
oners was DOor, and the quantity very small. 
We got only half a pint of corn-meal daily, 
and from two to four ounces of meat. The 
result was the nrisoners died in large num- 
bers, occasionea, without doubt, in many 
cases, by starvation and the horrible treat- 
ment they received. 

I heard rebel officers approve of the kind 
of treatment we received ; they said it was 
good enough for u& I remember Captain 
Wirz saving, on the Ist of July, " It is good 
enough for you ; I wish you 'd all die." The 
location of the camp at Anderson ville, and 
the arrangements to which the prisoners were 
sabjected, seemed to show that the Confed- 
erate authorities intended the infliction of all 
possible suffering, short of puttine the men 
to death. At Millen it was somewhat better. 

A pack of blood-hounds was kept at An- 
dersonville, and I heard some of the men 
who went after them say that some of the 
prisoners who had escaped were pursued and 
torn b^ the blood-hounds. 

While at Anderson ville I knew Quarteiv 
master Hume. I heard him say, previous to 
the election, that if Mr. Lincoln were re- 
elected, he would not live to be inaugurated. 
He said that a party North would attend to 
him, and to Mr. Seward also. I also heard a 
lieutenant, who was in charge of the guard, 
•ay something to the same effect 



MINING OF LIBBY PRISON. 

LlEUTBVANT RbUBEN BaBTLET. 

For the ProeeetUion. — May 22, 

I have been in the United States service 
nnce 1862, and since August the 3d have been 
in the signal corps. I was confined in Libby 
Prison from the 3d of March to the 16th of 
July, 1864, and at other prisons until the 10th 
of I>ecember, 1864. 

On being taken to Libby, we were informed, 
when taken into the hall, that the place had 
been mined. The next morning we were taken 
into a dungeon in the cellar part of the build- 
ing. In going to the door of the dungeon, 
we had to fo round a place where there was 
fresh dirt in the center of the cellar. The 
guard would allow no person to pass over it 
or near it On inquiring why, we were told 
that that was the place where the torpedo 
had been placed. It remained there while 
we were in the dungeon, and for some time 
after we were taken up staira 

I learned also from the ofBoert who aoeom- 



panied and had charge of us that Jie torpedo 
was buried there. It was alwavs spoken of 
as the torpedo. The place that had oeen dxig 
out was about six feet in diameter. Tho 
cpround was a little raised, as if the dirt hmt 
been dug out and put back again. It wii 
directly under the center of the prison. Bebel 
officers and others told us that the prison had 
been mined on account of Colonel Baht 
gren's raid, and that if we succeeded in ge^ 
ting into the city, the^ would blow up tho 
prisoners rather than liberate them. 

Erastus W. Boss. 
For the Prosecution, — May 25. 

I was in the service of the rebel Goyeni» 
ment; I was conscripted and detailed as a 
clerk at the Libby Prison, and never served 
in the army. 

In March, 1864. General Kilpa^ck wag 
making a raid in the direction of Richmond. 
About that time the prison was mined. I 
saw the place where 1 was told the powder 
was buried under the prison; it was in the 
middle of the building. The powder was ppt 
there secretly in the night; I never saw it|' 
but I saw the fuse ; it was kept in the offioe 
safe. I was away at my uncle's the night 
the powder was placed there, and was told of 
it the next morning by one of the colored 
men at the pri8on. There were two sentinde 
near the place to prevent any person's 
approaching it The excavation made waa 
about the size of a barrel-head, and the earth 
was thrown up loosely over it M%jor Tur- 
ner, the commandant of the prison, had 
charge of the f\ise. He told me that the 
powder was there, and that the fuse was to 
set it off ; that it was put there for the secu- 
rity of the prisoners, and if the army ffot ioi 
it was to be set off for the purpose of bu>win§ 
up the prison and the prisonera 

The powder was secretly taken out ia 
May, and the whole buildins was then shut 
up. The prisoners had all been sent to 
Macon, Georgia. 

I suppose the powder was j^aeed there bj 
the authority of General W inder, or the ^ 
Secretarv of War. Migor Turner said he 
was acting under the authority of the rebel 
War Department, though I never aaw anf 
writi.^ orders about it 

JoHK Latouohb. 

Fbr the ProseetUioTL — May 25. 

I was First Lieutenant in Company B. 
Twenty-fiflh Virginia Battalion, C. S. A. I 
was detailed to post duty in Richmond, to 
regulate the details of the guards of the 
military prisons there, and in March, 1864^ 
I was on duty at Libby Prison. Migor 
Turner^ the keeper of the wison, told me he 
was ffoinff to see General Winder about the 
ffuard. On h is return he told me that General 
Winder himself had been to see the Seeretary 
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•f War, and tail thej were going to put 
powder under tht Drison. In the evening of 
the eame day, i&e powder waa brought 
There were two kegs, of about twenty-fiye 
pounds each, and a box which contained, I 
•nppose, about as much as the two kega A 
hole was dug in the center of the middle 
basement, and the powder was put down 
there. The box, when put in, just came 
level with the ground, and the place was 
covered over with gravel. I did not see any 
fuse to it then. I placed a sentry over this 
powder, so that no accident might occur; 
and the next day M^jor Turner, who had 
charge of the fuse, showed it to us in his 
office; he showed it to everybody there. It 
was a long fuse, made of guttarpercha; such 
a one as I had never seen before. 

In May. I think it was, Migor Turner 
went Soutn, and all the prisoners were sent 
out of the Libby building proper to the 
South; and General Winder seat a note 
down to the office, with directions to take up 
the powder as privately or as secretly as 
possible ; I forget the exact word. The note 
was delivered into my hands for the in- 
spector of the prison, to whom I either gave 
or sent it I afterward heard Major Turner 
say that, in the event of the raiders coming 
into Kichmond, he would have blown up the 
place. I understood him to say that those 
were his orders. 



THE BEN. WOOD DRAFT. 



Daniel S. Eastwood. 
For the Prosecution. — June 16. 

I am assistant manager of the Montreal 
branch of the Ontario Bank, Canada. I 
was officially acquainted wjlh Jacob Thomp- 
aoui formerly of Mississippi, who has for 
■ome time been sojourning in Canada, and 
have knowledge of his account with our 
bank, a copy of which was presented to this 
Commission by Mr. Campbell, our assistant 
teller. 

The moneys to Mr. Thompson's credit 
accrued from the negotiation of bills of 
exchange, drawn by the Secretary of the 
Treasury of the so-called Confederate States, 
on Frazier, Trenholm & Co., of Liverpool. 
They were understood to be the financial 
agents of the Confederate States at Liverpool, 
and the face of the bills, I believe, bore that 
Inscription. Among the dispositions made 
trom that Aind, by Jacob Thompson, was 
(25,000, paid in accordance with the follow- 
ing requisition: 

«S30. If OKTftiAL, Aug. 10th, 1804. 

Waoted from the Ontario Bank, 3 dftr> liCht, 

On N. York, 



[The reanidtiott, hATiag heen rsMi, wm put in erldenee.! 

The "$10,000" underneath the $25,000. 
is the purchase money in gold of $25,000 
worth of United States funda 

At Mr. Thompson's request, the name of 
Benjamin Wood was era^, (the pen just 
being struck through it,) and my name, as 
an officer of the bank, written immediately 
beneath it, that the draft might be negotiable 
without putting anv other name to it 

I have in my nand, it having been ob- 
tained from the cashier of the City Bank in 
New York, the original draft for the $25,000, 
for which that requisition was made l^ Mr. 
Thompson, in the name of Bex^amin Wood. 
It reads: 
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THE ONTABIO BANK. 

MoimsAL, 10th AUttVtT, 18M. 

At three daye' liffht, pleMe par to the order of D. 8. 
Eastwood, in current fnnde, twenfy-flTe thoneand dollan* 
Talne receired, and charge the eame to aoconnt of thif 
branch. 



Faror Benjamin Wood, Esq.. 

•25,000 
For evrrent ftiadt. 



{U. S. Ihtkk. Bxt. ) 
2 eta. y 

Baxk Cbbcx. J 



To the Oaehier. H.T. StAinn, 
Citr Bank. Manager 

New York. 



»£:5&.- 



10,000 



A.M. 



INDORSED : 

Par to the Hon. Benj. Wood, Eea., 
or Order. 

D. 8. Eastwood, 
B. Wood. 

[The draft, harlng been read, waa pnt in erldenee.J 

I found this draft in the hands of the 
payee of the City Bank, in New York, and 
I understand from the cashier it has been 
paid. 

Mr. Thompson was frequently in the 
habit of drawing moneys in the name of an 
officer of the bank, so as to conceal the 
person for whom it was really intended. A 
ffood deal of Thompson's exchange was 
drawn in that way, so that there is no indi- 
cation, except from the bank or the locality 
on which the bill was drawn, to show where 
use was to be made of the funds. Large 
amounts were drawn for, iCt his instance, on 
the banks of New York, but we were not 
acquainted with the use they were put to. 

The Benjamin Wood, to whom the draft 
was made payable, is, I belieye, the member 
of Congress, and the owner of the New York 
News. 

[Jacob ThomMon*i bank aooount, alnadjr la erideBoe, 
was handed to the witnoM.] 

This is a copy of Jacob Thompson's 
banking account with us, as testified to by 
Robert Anson Campbell I see in the ac- 
count, entries of funds that were used for 
the purpose of exchange on New York and 
also on London. The item, $180,000, on the 
6th of April, 1865, was issued in deposit 
receipts, which may be used anywhere. 

Jonn Wilkes Booth purchased a bill of 
exchange at our bank, about the beginning 
of October, and made a deposit at the same 
time, which remains undrawn to this day. 
I do not know of his haring been in our 
tank but once. John H. Sarratt't name I 
vftT heard mentioned. 
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Oros9-^xamned hy Ms. Aixbk. 

I do not remember any drafts cashed at 
our bank in favor of James Watson Wallace, 
Bichard Monteomerj, or James B. Merritt 
I hare no recollection of the names. 

Gbobqe Wilkes. 

For the Prosecution. — June 16. 

I am acquainted with Benjamin Wood of 
New York, and am familiar with his hand- 
writing. 

[The $25,000 draft irai hen handed to the witnen.] 

The signature at the back of that bill of 
exchange I should take to be his. At the 
date of this bill Benjamin Wood was a mem- 
ber of Congress of the United States. He 
was editor and proprietor of the New York 
News; so he told me himself The paper, 



I have heard, has been recenilj mftoaged 
by John Mitchell, late editor or aseistanl 
editor of the Richmond Examiner and th% 
Richmond Enquirer. 

Abram D. RusssLw 

For the Prosecution. — June 16. 

I am City Judge for the City of New York, 
judge of the highest criminal court in th% 
States I am acquainted with Benjamin 
Wood of the City of New York, and also 
with his handwriting. 

[ThebiU of exchange wae here handed to the wftneea.] 

The indorsement on this bill of exchange 
is in the handwriting of Benjamin Wood. I 
have no doubt it is his. He was at that time 
member of Congress of the United States and 
editor and proprietor of the New York Newn 
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TESTIMONY TO IMPEACH H. VON 
STEINACKER, MAY 30. 



[BswAmD JOHNSOV was called at a witness for the de- 
fense on the part of Mary E. Surratt. On appearing on 
the stand. General Howk said:] 

Mr. President: It is well known to me, 
and to very many of the officers of the array, 
that Edward Johnson, the person who is now 
introduced as a witness, was educated at the 
National Military Academy at the Govern- 
ment expense, and that, since that time, for 
years he held a commission in the army of the 
tlnited States. It is well known in the army 
that it is a condition precedent to receiving 
a commission^ that the officer shall take the 
oath of allegiance and fidelity to the Gov- 
ernment In 1861 it became my duty as 
an officer to fire upon a rebel party, of 
which this man was a member, and that 
party fired upon, struck down, and killed 
loyal men that were in the service of the 
Government Since that time, it is notori- 
ous to all the officers of the army that the 
man who is introduced here as a witness, 
has openly borne arms against the United 
States, except when he has been a prisoner 
in the hands of the Government He is 
brought here now as a witness to testify be- 
fore this Commission, and he comes with 
his hands red with the blood of his loyal 
countrymen, shed by him or by his assist- 
ance, in violation of his solemn oath as a 
man, and his faith as an officer. I submit 
to this Commission that he stands in the eye 
of the law as an incompetent witness, because 
be is notoriously infiEunous. To offer as a 



witness a man of this character, who haa 
openly violated the obligation of his oath^ 
and his faith as an officer, and to ad minis- 
ter the oath to him and present his testimony, 
is but an insult to the Commission, and an 
outrage upon the administration of justioe: 
I move, therefore, that this man, Edward 
Johnson, be ejected from the Court as an 
incompetent witness on account of his no- 
torious infamy, on the grounds I hare 
stated. 

General Ekik. I rise, sir, to second the 
motion, and I am glad the question is now 
presented to the Commission. I regard the 

fentleman clearly incompetent as a witness 
'hat one who has been educated, nourished, 
and protected by the Government, and, in 
direct violation of his oath, has taken up 
arms against the Government, should present 
himself as a witness before this Commission, 
I regard as the bight of impertinence, and 
I trust, therefore, that the motion will be 
adopted without a moment's hesitation. 

Mr. AiKBK. I was not aware that the &ct 
of a person's having borne arms against the 
United States disqualified him from beconv- 
ing a witness in a court of justice ; and, there- 
fore, it can not be charged upon me, that I 
designed any insult to the Commission in in- 
troducing General Johnson as a witness 
here. It will be recollected that Mr. Jett, 
who has also borne arms against the Gov- 
ernment, was introduced here as an impor- 
tant witness by th^ prosecution ; and he, ac- 
cording to his own statement, had never 
taken the oath of allegiance, and his testi* 
mony, at that time, was not ojected to. 



TESTIMONT TO DfPBACH H. YON 8TBINAGKEB. 6( 

OenenU Ka^z. This ie not a volunteer in either; hut if he would enlist himself as 
witnesAi is he ? ' a private, and vf he was what he represented 

Mr. AiCBK. No, sir. himself, an engineer and draftsman, I would 

The Judge Advooatb. If it please the put him on duty, as a private, under an en- 
Court, the rule of law on this point is, that dneer officer of my staff. Under these con- 
before a witness can be renderd so infamous ditions he enlisted. I attached him to head- 
as to become absolutely incompetent to tes- quarters, and assigned him to special duty 
tify, he must have been convicted by a judi- under an engineer officer. Captain Oscar 
cial proceeding, and the record of his convic- Hendricks, with whom he actc^ as drafls- 
tion most be presented as a basis of his man and assistant from that time until he 
ffjectioD. AJl evidences of his guilt that left 

fall abort of that conviction affect only his Q. Was he the subject of a court-martial 
credibility. This Court can discredit him at anv time in your camp; and, if so, for 
just aa far as they please upon that ground; what? 

bat I do not think the rule of law, as now Judge Advocate Bikohah. I object to the 
understood, would authorize the Court to de- (question. The record of such a court-mar- 
clare him an incompetent witness, and inca- tial would be the only competent evidence of 
pable of testifying, however unworthy of conviction, and if the record were here^ it 
credit he may be. would not impart any verity. I do not thmk 

Oeneral Wallace. For the sake of the there were any courts in Virginia in those 
character of this investigation, for the sake days that could legally try a dog. 
of public justice — not for the sake of the Mr. Aiken. Under the circumstances, pa- 
person introduced as a witness, but for the rol testimony of the fact is the best that can 
persons who are at the bar on trial — I ask be offered, and therefore I presume it will 
the Geperal who makes the motion to with- not be seriously objected to. 

^^ *'•,__ ^ , * , [The Commission BUBUlned the oWectlon.] 

General Howe. On the statement of the „ ^ .t i_ ..i i- i-i x. l 

Judge Advocate General, that this witness is ^oon after the battle of Gettysburg, our 
technically and legally' a competent witness, eucampinent was near Orange Court-House, 
r withdraw the objection. ^J*"g« County Virginia. I know nothing 

of, and never heard of, any secret meeting 

of the officers of the Stonewall Brigade, at 

Examined by Mr. Aikbic. the camp of the Second Virginia Regiment. 

[Tb«wil»..,beinffdiil7iworn bf the Judge Adrocate, ^ "^ver knew of any plans discussed for the 
iaitlil«dufonowi:] assassination of the President of the United 

I am, St present, a United States prisoner ^}^^%\''f^ "^^" ii*"** !*'* aBsassination 

of war confined at Fort Warren, Boston """'!*:?* ° by any officer of rny division as 

Harbor 1 was captured at Nashville about «" .f ject o be desired ; nor did I ever hear, 

the 15th of December last Since Februarv, '''}}'« '" ^''« ?7 *>' f,J^ ?|«Tf ««??<=',« »'<"' 

1863, I have been a Major-General in the ^»"*<^ the Knighu of the Golden Circle, or 

Confkerate States army ^""^ of Liberty, nor have I ever known of 

I am acquainted with the man who went «">' ""? belonging to them, or reputed to 

br the name of Henry Von Steinacker. He "*'?"« '** ""'"V . ^.,. -a ,r, a 

i^a a private on engineer duty; but was not , ^ "'versaw John W.lkes Booth, and never 

an offi^ either of the engineers, the staff, or ^^""^ °^ '»'" "" "^"^ '•"« assassination ol 

of the line He belonged to the Second Vir- '"? V."l »i. . tt v q. • i, 

gmis Infantry, of the Stonewall Brigade, ^ '*° "°' ''""^ *";»' ^\ ^^" Steinacker 
_l:^i. _.. ^J.1 ««• ii.» K.:^.i>. «f ».„ j:.,; "as a member of General Blenkers stafl, 
wiueb was one or tbe oriitades or my divi- ., l i. ^ u \. v > v .i ^ iJ 

MOD. In the month of iTay, 1863, a man ^^''"'t^t *°" •"" Y T' r^' ^l*'?? -fi^ 
•cnxted me in Richmond, on the Capitol '"* '^*' ^"^ '""' \^fV^' J^'^^^^ ^""^ 
Sqaare, by any rank and name, and with the ^^}t rj"""' **' *t* heattempted to desert 
Sbkl hid bime in the United States army, «"<^ ^"^ ''«^" aPP'el»end*d- 

as Major Johnson; he told me he had served -. • ji »..„_.„_ i™.„_ a «»^.-.. 

aader me as a private, and applied to me Oo»»^«ifmn«i*y Assistant J udqbAdtocatk 

m •*• • it • TT J5IN0HAH. 

for a position m the engineer corps. He w«.«v«. 

told roe that he was a Prussian by birth, I graduated at West Point Military Acad- 

aod an engineer by education. It was not emy in 1838, and was in the United States 

ia my power to give him a position, and he service till the breaking out of the rebellion. 

left me that evening. He afterward made My rank at that time was that of Captain 

a second application to me for a position, and Brevet Major of the Sixth Infantry. 




camp again, and made application for a po- to my home in Virginia, and in a few weeks 
KtioD in the engineer corps, or on my staff. I entered the Confederate States eenrice, in 
I told him I could not give him a position which I have since remained. 
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OscAB Heiksiohb. 

f 

For the aeeused, Mary E, SwrratL — May 30. 
Examined hy Mk. Aikik. 

I served as engineer officer on the staff of 
General Edward Johnson, and on the staff 
of other general officers of the Confederate 
States army. 

I am acquainted with Henry Von Stein- 
acker; he was detailed to me as draftsman 
shortly after General Johnson took command 
of my divison, and I employed him as such. 
He had neither the rank nor the pay of an 
engineer officer. 

1 am not acquainted with J. Wilkes Booth, 
the actor. I never saw a person calling him- 
aebr by that name in our camp; nor did anv 
secret meeting of officers ever, to my knowl- 
edge, take place in that camp, where plans 
for the assassination of President Lincoln 
were discussed. 

H. K Douglas. 

Far the aeeused, Mary E, SurratL — May 30. 

Examined by Mr. Aikbk. 

I have held several commissions in the 
Confederate States service ; my last was that 
of Migor and Assistant Adjutant^eneral. 
During the last canopaign I served on the 
staff of six eeneral offiers — Generals Edward 
Johnson, Early, Gordon, Pegram, Walker, 
and Ramsey. 

I know a man named Von Steinacker ; he 
was in the Second Virginia Infantry, the 
Stonewall Brigade. At the battle of Gettys- 
burg I was wounded and taken prisoner, and 
remained prisoner for nine months. I did 
not see Stemacker in camp after I returned 
to duty, but I got a letter from him. 

I do not know of anv secret meeting being 
held in our camp for the discussion of plans 
for the assassination of the President of the 
United States. 

I wish to say of the officers of that brigade, 
that their integrity as men, and their gal- 
lantry as soldiers, would forbid them from 
being implicated in any such plot as the as- 
sassination of Mr. Lincoln ; and in their be- 
half I desire to say, that I do not believe they 
knew any thing about it, or in the least de- 
gree sympathized with so unrighteous an 
act 

Steinacker acknowledged to me, on several 
occasions, that he was a deserter from the 
Northern army. I have never heard of the 
existence of anv secret treasonable societies, 
organised for the assassination of the Presi- 
dent of the United States. I never was a 
member of the Knights of the Golden Circle 
or Sons of Liberty, nor do I know of any of 
the General's staff beine connected with that 
organization. I never neard it declared in 
Richmond that Preeident Lincoln ought to 
be Miaaiinated. 



Mr. EwiNO. I move that the cipher letter 
introduced in evidence, June 5th, and its 
translation, be r^ected as testimony, and that 
it be so entered upon the record. My reaaon 
is a twofold one. In the first place, I really 
believe the letter to be fictitious, and to bear 
upon its face the evidence that it is so. In 
the second place, it is testimony that is wholW 
inadmissible under the plainest rules of evi- 
dence. It is not si^ed; the handwriting waa 
not proved ; it was m cipher ; it was not shown 
at all that it was traced to anybody proved 
or chsrged to be connected with uis con- 
spiracy, or that it was in the possession of 
anybody shown or charged to be connected 
with this conspiracy. Tne rule in rqpard to 
declarations in cases of conspiracy is, that 
they may be admitted when they are declara- 
tions of one of the conspiratora This is not 
shown to be the declaration of one of the con- 
spirators ; and when the declarations are those 
of a conspirator, they must accompany some 
act of the conspiracy,- being not merely a 
declaration of wliat had been done, or was 
going to be done, but some declaration con- 
nected with an act done in furtherance of the 
common design. The rule is very succinctly 
stated in Ben^t on Military Law and Courtis 
Martial page 289: 

" In like manner, oonsultations in further- 
ance of a conspiracy are receivable in evi- 
dence, as also letters, or drafts of answers to 
letters, and other papers found in the pos- 
session of co-conspirators, and which. the fvirj 
may not unreasonably conclude were written 
in prosecution of a common purpose, to which 
the prisoner was a party. For the same 
reason, declarations or writings explanatorv 
of the nature of a common object, in which 
the prisoner is engaged, together with others, 
are receivable in evidence, provided they 
accompany acts done in the prosecution of 
such an ooject, arising naturally out of these 
acts, and not being in the nature of a subee- 
quent statement or confession of them. But 
where words or writings are not acts in them- 
selves, nor part of the ree geeta^ but a mere re* 
lation or narrative of some part of the trans- 
action, or as to the share which other persons 
have had in the execution of a common de- 
sign, the evidence is not within the principle 
above mentioned; it altogether depends on 
the credit of the narrator, who ie not before 
the court, and therefore it can not be received." 

In this case, it is a declaration not only of 
some person who is not shown to be connected 
with tne conspiracy, but it is a declaration of 
some person whose existence nobody knows 
any thing of— a nameless man. The letter it 
as completely unconnected with the subject of 
investigation as the loosest newspaper para- 
graph &at could be picked up anywnere. 

Assistant Judge Advocate Binghah. If the 
Court please, there is a great deal in what the 
gentleman says that exactly states the law of 
conspiracy; bat there is one thing I b^ him 
to notice, that while that limitation which he 
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ban named obtains in regard to third persons, 
there are two principles of the law touching 
conspiracy which are iust about as old as the 
crime itself, and as old as the common law, 
which itself is the erowth of centuries — 
namely, that every declaration made, whether 
It is in the formation of a conspiracy, in the 
prosecution of a conspiracy, before it is shown 
to have been organized, or after it is shown 
to be completed, is always evidence against 
the party himself. 

Tnere is an allegation in the charge and 
specification that this conspiracy was entered 
into with the parties named, and with others 
unknown, which is also a mode of proceed- 
ing known to the administration of iustice 
wherever the common law obtains. There is 
a rule in connection with this that can not be 
challenged, and that is that the declarations 
of parties who are neither indicted nor on 
trial, are admissible in the trial of those who 
are indicted and upon trial touching the con- 
spiracy. In the first place, you find it proved, 
lleyond any question of doubt, that Booth, 
durine the month of October, 1864, was in 
CanaoiEL plotting this assassination with the 
declared agents of this revolt You find that 
about the 14th of November, 18fi4, after he 
had so plotted this assassination firith those 
who haa weighed him out the price of blood, 
he is on his way to Washington City for the 
purpose of hiring his assistants; he is in the 
City of New York ; he is in conversation with 
one of his co-conspirators, and, in my judg- 
ment, wiUi one of^them who is now within 
the hearing of my voice. 

In that conversation they disclosed the fact 
that they are conspirators, as detailed by the 
witness who. was presest, Mrs. Hudspeth. 
Upon one of them the lot has fallen to go to 
Washington, to carry out the conspiracy, to 
hire the assassins — ^to ffo to Washington to 
strike the murderous blow in aid of this re- 
bellion; and what of the other? The other 
has been ordered, according to the testimony, 
to ^0 to Newbern, North Carolina — ^Newbern, 
which became the doomed citv afterward 
among these conspirators for the importa- 
tion of pestilence. After the introduction' of 
proof of this sort against these unknown 
conspirators, who are numbered by fifties 
and hundreds, as Booth himself testified 
when he was trving to hire with his money 
a man who could not be hired to do murder, 
llr. Chester — after such facts as these are 
proved, in the veiy vicinity of Newbern this 
infernal thins is found floating as a waif on 
the waters, oearing witness against these 
villaina Although you can not prove the 
writer of it, I say it is admissible in evidence. 
It is alleged that there are conspirators here 
unknown. There are facts here to prove 
that one of them was to go to Newbern. 
The letter is found in the vicinity of New- 
bern, in North Carolina, at the dock in 
Horehead City. The foundation has been 
lidd fbr the introduction of it 



Allow me to say one other word in this 
connection. .There are, I know, some rules 
of law ihat draw ver^ harshly on conspira- 
tors that are engaged in crime. It may seem 
very hard that a man is to be affected in the 
remotest d^ee by a letter written by an- 
other who is not upon his trial, or a letter 
that has never been delivered, which could 
onlv speak firom the time of its delivery; 
and yet the gentleman knows very well that 
upon principle it haa been settled that a let- 
ter written and never delivered is admissible 
upon the trial of conspirators. 

Mr. EwiNO. Written by a oo-conspirator. 

Assistant Judge Advocate Binqham. Of 
course. But the fact that it was written by 
a co-conspirator is patent on its face, and 
gathered from the otner fl&cts in proof in the 
case. The point about it is that he is an 
unknown conspirator. Suppose it had been 
found in possession of Booth, addressed to 
him through the postroffice, instead of being 
sent by hand, as tne cipher letter shows Uiey 
must do, because the aetectives are on their 
track ; suppose it had been found in the poe- 
session of Booth, will anj man say that it 
would not be admissible m evidence against 
him and everybody else who conspired with 
him in this infernal plot? What difference 
does it make that it had not reached him, or 
the other hired assassin, that was on the 
track of Sherman, to creep into his tent and 
murder him, as thev crept into the tent of 
the Commander-in-chief of your army and 
murdered him. I say it is evidence. 

Mr. Cox. If the Court will allow me, I de- 
sire to submit a word in support of the mo- 
tion made by Ocneral Ewing. When it was 
announced that a cipher letter was about to 
be offered in evidence, the counsel for the de- 
fense took it for granted that it belonged to 
that general class of evidence relating to the 
machinations of the rebel agents in Canada, 
which had been generally admitted here 
without objection. The counsel for the de- 
fense have had no objection to the exposure 
of those machinations; their only concern 
has been to show that their clients were not 
involved in them. The whole of the evidence 
of this description of a secret character here- 
tofore has been evidence relating to the con- 
trivances and machinations of the rebel 
agents in Canada, either on their own re- 
sponsibilitv, or in connection with the author- 
ities in Richmond. Therefore, do objection 
was made to the introduction of that evi- 
dence ; nor was it perceived, until, the letter 
was read before the Court, that it purported 
to come from somebody in immediate coiv 
nection with the act of assassination itaelf. 
Therefore the counsel were taken by surprise, 
and allowed the letter to be read to the Court 
without objection, without even inspecting it, 
as they had a right to do, if they desired to 
submit objections to its introduction as evi- 
dence. 

The rule stated by the learned Judge Ad- 
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Tocate is undoubtedly true, in general, that 
the declarations of conspiratoi^p are admissi- 
ble in evidence against their co-conspirators ; 
but that is subject to this limitation, that the 
conspiracy must first be established between 
the author of the declaration, whether oral 
or written, and the party accused. That con- 
spiracy being first proved by evidence aUvinde^ 
by other proof than the declaration itself, 
then the declaration may be offered in evi- 
dence to show the scope and design of the 
conspiracy; and if it nad been established 
that this letter emanated from som«body be- 
tween whom and any one of the accused the 
conspiracy had been established, unquestion- 
ably it would have been evidence against the 
accused, supposing it to be made in the pros- 
ecution of the conspiracy. Bat there has not 
been a particle of proof produced to the 
Court showing that the letter did emanate 
either from Booth, or any one of his associ- 
ates. The logic of my learned friend on the 
other side seems to be this : It is sufiiciently 
established, at least by prima facie evidence 
before the Court, that Booth was engaged in 
a conspiracy with some unknown persons; 
this letter comes from an unknown person ; 
sr^o, it is a letter from somebody connected 
with Booth in this conspiracy. 

Assistant Judge Advocate Bikobam. Not 
all the logic. 

Mr. Cox. But, as far as it goes, it seems to 
be the logic of the other side. He says the 
charge is that these accused were engaged in 
a conspiracy with somebody unknown; this 
letter comes from somebody unknown ; there- 
fore it is admissible in evidence. That is 
about the substance of it I submit to the 
Court that this is chop-logic. The rule of 
law is that the author of a declaration must 
first be shown, and when a letter is produced 
here, and read in evidence, it must be first 
shown whose the handwriting is; that it is 
really the production of somebody whose 
declarations, oral or written, are evidence 
•gainst the accused; and until that is proved 
the letter is clearly inadmissible. 

If the Court will look at the face of the 
letter, although that is a matter for argu- 
ment, in case it is fairly before the Court as 
evidence, I think the Court will perceive 
that it does bear on its very face the marks 
of fabrication. The letter is picked out of 
the water at Morehead City, no more blurred, 
I think, than anv paper on this table. It 
looks as if it had been written and dropped 
in the water immediately before it was found, 
for the very purpose of being picked up 
by the Government agents, to be used as 
evidence It declares that, **Pet" (who, I 
suppose, is intended to mean Booth) "has 
done his work well." "We had a large 
meeting last night" (the Friday night when 
these conspirators were fiying from the city 
for their lives.) " I was in Baltimore yester- 
day." That was Friday. " Pet had not got 
there.*' Of coarse he had not got there when 



the work of conspiracy was to be done that 
very night, Friday; yet this letter assumes 
that he had done the work before, and was 
to get there "yesterday," Friday, in Balti- 
more. Every thing about it is suspicious. 
That, however, is a matter of argument to 
the Court, as a question of evidence, when 
it is before the Court as evidence. In support 
of the motion of my learned friend, I submil 
that the letter was read and admitted in 
evidence by surprise; it is not legitimate evi- 
-dence, and therefore should be so entered 
upon the record. 

Assistant Judge Advocate Bikoham. 1 
have only to say that the motion of tlie 
learned counsel will come more fitly when he 
makes his final argument It is competent 
for him to say then to the Court, " You are 
not entitled to consider this evidence ;" but I 
object to commencing the argument of the 
case in the middle of the trial, and asking the 
Court to decide a part of the case at one time, 
and another part of it at another. That is a 
new system of practice. 

In regard to tiie remarks of my learned 
friend who has just spoken, his tongue cer- 
tainly tripped, and he forgot himself, when he 
said that, in cases of conspiracv, written 
evidence could not be admitted without prov- 
ing the handwriting. I asked him, and 
challenged him, to produce a single authority 
that showed any such limitation, where a 
paper was found relating to the conspiracy, 
no matter who wrote it Will the gentleman 
say here that because we did not prove who 
wrote the cipher that was found in Booth's 
possession, which accords exactly with the 
cipher found in Davis's or Benjamin's posses- 
sion at Richmond, ^jt is not evidence? It is 
no matter who wrote it; he had it, and let 
him account for his possession of it, and let 
him account for the uses he was making of 
it This letter was found on the premises 
under the control and occupied by tlie enemy, 
who were engaged in this conspiracy. The 
gentleman said that "Pet" is referred to in 
the letter. He is, and it is proved that " Pet" 
is the name by which Booth was known 
among his co-conspirators in Canada; it is so 
proved by Conover. How would Conover 
know any thing about the contents of this 
letter? Who has proved that he was in 
North Carolina at the time of the flight? 

The letter is dated Washington, April 15th, 
which is the day after the murder, and the 
day of the death of the President of the 
United States. It does not follow, by any 
means, that it was written in Washington; 
but that is what is on its face. Now, let us 
see whether there is any thing of this sup- 
posed contradiction on the face of it 

"I am happy to inform you that Pet has 
done his work well. He is safe, and Old 
Abe is in hell." 

Is there any contradiction here in dates, 
or time, or fact ? Did not Abraham Lincoln 
die on the morning of the 15th of April, aad 
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ifl not that in proof? The conclusione of 
this miserable monster, of course, are not 
statements of facts; but, monster as he is, he 
knows enough to state the fact, which he 
does state, Uiat "Pet has done his work 
well," after their method of well-doing, and 
that his victim, Abraham Lincoln, is dead. 
That is the fact that he states; there is no 
contradiction there. " Now, sir, all eyes are 
on you." Who? "You." " You must bring 
Sherman. Grant is in the hands of Old Gray 
ere this." Who in America knew that, ex- 
cept a man in this conspiracy, on the 15th of 
April ? 

Mr. Cox. We do not know that it was 
written on that day. 

Assistant Judge Advocate Binoham. We 
are taking things as we find them. "Bed 
Shoes showed lack of nerve in Seward's 
case, but fell back in eood order." Who 
knew in what sort of order he fell back, ex- 
cept a co-conspirator? We know who Bed 
• Shoes waa He did fall back. 

Mr. Cox. When was the letter found? 

Assistant Judge Advocate Bivoham. On 
the second day of May. 

Mr. Cox Three weeks after. 

Assistant Judge Advocate Binoham. Yes ; 
but the gentleman assumes in his criticism 
that it bears date the day it purports to 
have been written. "Johnson must come 
Old Crook has him in charge." Who knew 
on the 15th of April who h^ him in charge ? 
**Mind well that brother's oath." Who 
knew then about the oath ? It is all abund- 
antly proved here, however. "And you will 
have no difiiculty. All will be safe, and en- 
jo^ the fruit of our labor&" That is, the 
pnce " We had a large meeting last night 
All were bent on carrying out the programme 
to the letter." The gentleman says there is 
a contradiction. Wherefore? "The rails 
are laid for safe exit Old , always be- 
hind — ^missed the pop at City Point I say 
again, the lives of our brave ofiicers, and 
the life of the South, depend on carrying 
this programme into effect Which was the 
original design. "Number 2 will give you 
this. When you write sign no real name. 
I was in Baltimore yestenuiy. Pet had not 
got there yet" The eentleman says there 
is a contradiction. Wherefore? Was not 
*' yesterday " until midnight at least of the 
14th of April? "I was in Baltimore yester- 
day." Assuming that he was in Washing- 
ton on the 15th, he was in Baltimore the day 



before the day of the murder. "Pet had 
not got there yet" Where? At midnight 
yesterday, under cover of the same darkness 
which he sought when he inflicted the mor- 
tal wound upon Abraham Lincoln. If he 
had got the benefit of the trains, everybody 
knew he would have been there " yesterday. 
Where is the contradiction? 

I submit to the Court that this is no time 
to decide the effect of this letter upon the 
case or upon the Court 

Mr. Cox. The argument of the learned 
counsel for the Government is, that the 
handwriting of a letter need not be proved 
when it is found in the custody of parties 
implicated in the conspiracy.' That I may 
admit, but that assumes the whole question. 
The letter was not found in the custody of 
any person. It was found floating upon the 
water, and non constat that the Tetter may 
not have been written the very day when it 
was found, and a few minutes before it was 
found; and written by somebody who had 
possessed himself of sufficient knowledge of 
the facts charged against the conspirators 
to enable him to fabricate a letter specious 
on its face, and appearing to have some bear- 
ing on the conspiracy itsdf. 

Assistant Judge Advocate Bingham. Par^ 
don me for saying to the gentleman, that 
while his statement is correctly made as re- 
gardd what I said, I did also say, in that 
connection, that we must lay a foundation, 
and show that it had been in the custody 
of one of the conspirators. I think we have 
done it by showmg that "Pet" was the 
name of one of the party ; by showing that 
the object of the conspiracy, as narrated in 
the letter, was the object agreed upon; by 
showing that that was not a matter of 
notoriety, nor a matter known to anybody 
except the conspirators themselves on the 
da^ of its date ; and by showing that all the 
evidence in this case, so far as this letter 
can be understood to-day, corroborates the 
fact which I assert, that the writer of the 
letter, on the 1 5th day of April, was a party 
to this conspiracy — a fact clearly enough 
shown, I think, to hang him if he were 
found with that paper in nis pocket, though 
no man knew his name, and no man ever 
testified about the writer, unless he could 
explain how he came by it. 

The Commission overruled the motion of 
Mr. Ewing. 
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ROBBBT R JOVU. 

Jbr the ProieeuHon, — May 13. 

I am a clerk at the Kirk wood House in 
tbifl city. The leaf exhibited to the Com- 
niesion ia from the register of the Eirkwood 
House. It contains the name of 6. A. Atie- 
rodt, Charles County. 

(Tlie k«f from the hotal reglftor wm oflbred in eridenoe.] 

It appears from the register that Atzerodt 
took room No. 126 on me morning of the 
14th of April last, I think before 8 o'clock 
in the morning. I was not present when 
bis name was registered, and did not see 
bim until between 12 and 1 in the day^ I 
recognize Atzerodt among the accused. That 
is the man, I think. 

^mi« witoflM hmn polatod to tho MoiiMd, O. A. Atse- 

I went to the room occupied by ^Atzerodt 
after it had been opened by Mr. Lee, on the 
night of the 15th of April, and I saw all the 
articles that were found there. I can not 
identify the knife, though it was similar to 
the one just shown me. It was between the 
•beet and the mattress. The bed had not 
been occupied on the night of the 14th, nor 
had the chambermaid been able to get into 
the room the next day. A young man spoke 
to Atzerodt when I saw him standing at the 
office counter. I do not know his name. 
Atzerodt before that asked me if any one 
had inquired for bim within a short time. 
From the book it appears that Atzerodt paid 
one day in adranct. I bad never seen him 
in the hotel before. 

During that day I gave a card of J. 
Wilkes Booth to Colonel Browning, Mr. 
Johnson's secretary. It was put in his box. 
I am not positire that I received it from J. 
Wilkes Booth, although I may have done so. 

Onu-exammathn hy Mr. Dostul 

I do not think I could identify the par- 
ticular pistol found in Atssrodt's room. It 
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was quite a large one, such as cavalry offi> 
cers wear, and was loaded and capped. 

William A. Baowvnro. 

For the Proeecntion, — May 16. 

I am the private secretary of President 
Johnson. Between 4 and 5 o'clock in tha 
afternoon of the 14th of April last, I left tha 
Vice-President's room in the Capitol^ and 
went to the Kirk wood House, where wa 
both boarded. On going to the office of the 
hotel, as was* my custom, I noticed a card in 
my box. which was adjoining that of Mr. 
Johnson's, and Mr. Jones, the clerk, handed 
it to me. It was a very common mistake in 
the office to put cards intended for me into 
the Vice-President's box, and his would find 
their way into mine; the boxes being to- 
gether. 

[A card WM here banded to the witncM.] 

I recognize this as the card found in my 
box. The following is written upon it in 
pencil : 

Don't wish to disturb you; are you at 
home? J. WILKES BOOTR 

[The card wae offered In erldenoe.] 

I had known J. Wilkes Booth when ba 
was playing in Nashville, Tenn. ; I met bim 
there several times; that was the only ac- 
quaintance 1 had with him. 

When the card was handed to me, I re- 
marked to the clerk, **It is fVom Booth; is 
he plaving heref I thought perhaps he 
mignt have called upon me, having known 
me ; but when his name was connected with 
the assassination, I looked upon it differ- 
ently. 

Oroee-examined hy Ma. Dosrsa. 

The Vice-President was, I believe, at the 
Capitol the greater part of the forenoon of 
that day. fie was at dinner at the Kirk* 
wood at 5 o'clock, and I do not think be 
was out afterward. He was in his room for 
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the balance of the eTening. I was there, I together, and were sometimea there three or 
think, up to 6 or 7 o'clocl^ when I left, and four times a day. Mr. Surratt kept two 
did not return until about 11 or 12 o'clock, horses at the stable, and Atcerodt rode out 
after the assassination. occasionally with Surratt 

I have in my hand a note from Mr. Sur* 

Chahlm Dawson. ^^^ ^^^^ '^•^s: 

For the Proieeution.'-May 26. , Mr. Howard wOl please let the bearer, Mr. 

J • V I- 1- J • • # Atzcrodt, have my horse whenever he wishes 
I am aoquamted with the handwriting of to ride, also my leggings and gloves, and 
J. Wilkes Booth, and the signature on the oblige, Yours, etc., 

eard shown to me is undoubtedly thai of [Signed] J. H. SURRATT. 

John Wilkes Booth. />6. ^1865. 

T«^w.. T riA.«^T«r«« This note was sent to the stable by Mrs. 

Thomas L. Gardikeb. g^^^^ ^^ j p^^ .^ ^^ ^^^ ^^^^ ^^, 

For the PnseeuiioiL — May 26. eral times rode horses from that order. It 

I saw at the Government stables in this ^" aft«nrard rescinded. . ., . , -^ , . 

city. Seventeenth -d I Street^ a d^k-bay J"ui2 Jot^W^^^^^^ 

?"f;f7l^n;^^\f w^^^^^ "Lmhiml mond, wid that in coming back he got into 
S iL iXr^rt !^^ Xvt^LrTv mv difficulty; that the detectfves were afSr him; 
m the latter wirt of November, by my ^ ^ bought he would soon be relieved 
ancle, George Gardiner, to a man named JL^!^ fkl^5;^*.!uw ^^^i^^ 

Booth. B«K>th came to my uncle's with '"^ "J^ £ J 5i««ch, Atwrodt took .way 

.V. ^"nltf J^l 'l,!^!. r,^,nlt^ fro" !»' •»»"« • horei blind of one eye, I 
t"J^ In ;l^i^S Sil ™-L^ fine nwWiig howe. and another smaller bky 
for sale. In accordance with this request, I ^ ^ » an^er from John H. Surratt 

gjrn'S..^* C^an^r. M„d7= o„* fu^". claimed the horses, but Booth pajl 

hoUud^ and afUr the p^^^^ they left ^JhoriTU^to S^sLwTS'seinfi 

g?.tudd ?^f no trt^'or '^Ttn "thj ^ «-=<"'-». '"'» ^jj'-f ^ •«" *^^' ^ 
•^•^i.*^ «k.* T ao- toolt *^«°^ away. The horse now at the 

purcnaae mat i saw. Government stable, comer Seventeenth and 

«— W 6y MK 8«>Ka {^^ a^r/on^UrtS/oVSS^; 

My uncle's house is but a short distance and brought back for sale some days after- 
iVom Dr. Mudd's, not over a quarter of a ward, 
mile. Booth said he wanted a horse to run 
in a light buggy to travel over the lower William £. Cliaybs. 

counties of Maryland, that he might look at j, , ProseeutiafL--May 22. 

the lands, as he desired to buy some. My »«/«w^»«/«. -«»y ^^ 

uncle told him he had but one horse that I keep a livery stable on Sixth Street, in 

he could recommend as .a buggy-horse, and this city. In January last, J. Wilkes Booth 

Uiat he could not spare, as he wanted it for kept a one-eyed bay horse at my stable, part 

his own use. He then offered to sell him a of the time, for about a month. On the oOth 

young mare, but Booth said a mare would of January he sold the horse to the prisoner, 

not suit him. My uncle then said that he Samuel Arnold, so Booth told me, and Ar- 

had an old saddle-horse that he would sell nold paid me eight dollars for the eight davs 

him if it would suit him. Booth examined that the horse remained there after the sale. 

the hor»e, and said he thought it would John H. Surratt used to hire horses from 

suit, as he only granted it for one year. He me in January last, to go down into the 

bought the horse, ahd paid for him. country to partiea He was generally with 

I think I have heani of Booth bein^ in Mr. Booth, but after three or four visits down 

the neighborhood of Bryantown some time the country, Booth left word that Mr. Sur- 

before that, but I never heard of his beins ratt was to have his horse any time he came 

at Dr. Mudd's house. . Our farms were ad- for it. 

joining, and I verv often saw Dr. Mudd; I have seen Atzerodt at our stable once; 

sometimes two or three times a week. he was there with horses for sale. I have 

seen the one-eyed horse now at the Govern- 

Brookb Stablbr. ment stables on Seventeenth and I Streets, 

— . n_ ^' mr tc and it is the same that Arnold bought of 

For the Froeeeutum. — May 15. Booth. 

on^^^sr?'^ wi^^ISSnSTwir i O^-W 6, M. Ew»«. 

Wilkes Booth, John H. Surratt, and Geom I have only seen Arnold twice; on the 8ih 
A. Atserodt They were ft^nently at the of February when he paid me, and odo9 
atablt together; they almost always came sinoei 
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Jajim W. Pumphbt. 

JFbr the Prosecution, — May 15. 

I reside in Washington Citj, and keep a 
Wrerj stable. I was acquainted witli J. 
Wilkes Booth. He came to my stable about 
12 o'clock of the 14th of April last, and en- 
gaged a saddle-horse, which he said he 
wanted about 4 or half-past 4 that day. He 
had been in the habit of riding a sorrel 
horse, and he came to get it, but that horse 
was engaged, and he had in its place a small 
bay mare, about fourteen or fourteen and a 
half hands high. She was a bay, with black 
legs, black mane and tail, and a white star 
in the forehead. I think the off front foot 
had white spota 1 have never seen the mare 
since. He asked me to give him a tie-rein 
to hitch the horse. I told him not to hitch 
her, as she was in the habit of breaking the 
bridle. He told me he wanted to tie her 
while he stopped at a restaurant and got a 
drink. I said, "Get a boy at the restaurant 
to hold her." He replied that he could not 
get a boy. "0," said I, **you can find plenty 
of bootblacks about the streets to hold your 
horse." He then said, " I am going to Gro- 
▼er*s Theater to write a letter; there is no 
necessity of tving her there, for there is a 
stable in the back part of the allev ; I will 
put her there." He then asked where was 
the best place to take a ride to ; I told him, 
" You have been some time around here, and 
you ought to know." He asked, "How is 
Crystal Spring?" "A very good place," I 
said, " but it is rather early for it" " Well," 
said he, " I will go there aAer I get through 
writing a letter at Grover's Theater." He 
then rode off, and I have never seen Booth 
since. 

About six weeks before the assassination, 
Booth called at my stable, in company with 
John H. Surratt He said he wanted a good 
saddle-horsa I said, '^Before you get him 
you will have to give me reference; you are 
a stranger to me." He replied, " If you 
do n't know me you have heard of me ; I am 
John Wilkes Booth." Mr. Surratt spoke up 
and said, " This is John Wilkes Booth, Mr. 
Pumphry; he and I are going to take a 
ride, and I will see that you are paid for the 
horse." I let him have the horse, and I was 
paid. 

Cross-examined hy Mb. Aikek. 

Mr. Surratt never came to mv place with 
Booth after the first time. I do not know 
any of the prisoners at the bar. 

Pbter Taltatul. 

For the Prosecution, — May 15. 

I was acquainted with John Wilkes 
Booth. 1 kept the restaurant adjoining 
Pord's Theater, on the lower side. Booth 
eame into my restaurant on the evening of 
tlie 14th of April, I judge a little alUr 10 



o'clock, walked up to the bar, and callsd 
for some whisky^ which I gave him; he 
then called for some water, which 1 alao 
gave him; he placed the money on the 
counter and went out I saw him go out 
of the bar alone, as near as I can judse, 
from eight to ten minutes before I heard uie 
cry that the President was assassinated. 

I am acquainted with the prisoner, Her- 
old ; have known him since he was a boy. 
I saw him on the night of the murder, or 
the night previous to that; he came into my 
place and asked me if Mr. Booth had been 
there that afternoon. I told him I had not 
been there myself in the aAemoon, when he 
asked, "Was he not here this evening?" I 
said, " No, sir ;" and he went out 

Cross-examined by Mb. Stohb. 

I can not positively swear as to whether 
that was Thursday or Friday evenins. I 
think Herold came alone to the bar. I did 
not see anybody come in there with him. 
As near as I can recollect, the time was be- 
tween 6 and 7 o'clock. 

Sbbobant Joseph M. Dtb. 

For the Prosecution, — May 15. 

On the evening of the 14th of April last, 
I was sitting in front of Ford's Theater, about 
half- past 9 o'clock. I observed several per- 
sons, whose appearance excited my suspicion, 
conferring together upon the pavement The 
first who appeared was an elegantly-dressed 
gentleman, who caine out of the passaee, 
and commenced conversing with a ruffianly- 
looking fellow; then another appeared, and 
the three conversed together. It was then 
drawing near the second act The one that 
appeared to be the leader, the well-dressed 
one, said, "I think. he will come out now," 
referring to the President, 1 supposed. The 
President's carriage was standing in front of 
the theater. One of the three had been 
standing out, looking at the carriage^ on the 
curbstone, while I was sitting; there, and 
then went back. They watched awhile, and 
the rush came down ; many gentlemen came 
out and went in and had a«drink in the sa- 
loon below. AAer the people went up, the 
bestrdressed gentleman stepped into the sa- 
loon himself; remained there long enough 
to get a drink, and came out in a style aa 
if he was becoming intoxicated. He stepped 
up and whispered to this ruffian, (that is, 
the miserablest-looking one of the three), 
and went into the passage that leads to the 
stage from the street Then the smallest 
one stepped up, looked at the clock in the 
vestibule, called the time, just as the best- 
dressed gentleman appeared again. Then 
he started up the street, remained there 
awhile, and came down again, and called 
the time again. I then began to think there 
wan something going on, and looked toward 
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thie man ss ha -oa11«cl th« time Presently 
be went np again, and then came down and 
called the time louder. I think it was ten 
minutes after 10 that he called out the last 
time He was announcing the time to the 
other two, and then started on a fhst walk 
up the street, and the best dressed one went 
inside the theater. 

I was invited by Sergeant Cooper to have 
some oysters; and we had barely time to 
get seated in the saloon and order the oys- 
ters, when a man came rushing in and said 
the President was shot 

[A photoffraph of J. WilkM Booth wm handed to the 
witaeee.] 

That was the well-dressed man ; but his 
moustache was heavier and his hair loneer 
than in the photograph, but these are his 
features exactly. 

The ruffianly man I saw was a stout 
man, with a rough face, and had a bloated 
appearance; his dress had been worn a con- 
sioerable time The prisoner, Edward Span- 
gler, has the appearance of the rough-looKing 
man, except tnat he had a moustache. 

The one that called the time was a very 
neat gentleman, well dressed, and he had a 
moustache. I do not see him among the 

risoners. He was better dressed than any 
see here. He had on one of the fashion- 
able hats they wear here in Washington, 
with round top and stiff brim. He was not 
a very large man, about five feet, six inches 
high; his coat was a kind of drab color, and 
his hat was black. 

OroM-examined by Mb. Ewimo. 

During the half hour or more that I sat 
in the front of the theater, the man in 
slouched clothes was there; he stood on the 
pavement at the end of the passage. His 
moustache was black, and he hM on a 
slouched hat, one that had been worn some 
time. I did not pay particular attention so 
as to observe the color of his dress. Booth 
entered the theater the last time at the fW>nt 
door; he. whispered to the man, and left 
him, and went into the theater by the front 
door. I did not see the man in the slouched 
dress, change his position, because I was 
observing Booth. The other man went up 
the street on a fast walk. I suppose it was 
about fifteen minutes after Booth entered 
the theater, that we heard the news of the 
assassination, while we were in the saloon. 

JOHV E. BUOKINOHAM. 

For the Prosecution. — May 15. 

I am night door-keeper at Ford's Theater. 
In the daytime I am employed at the Wash- 
ington Navy Yard. 

1 know John Wilkes Booth by sight 
About 10 o'clock on the evening of the 14th 
he came to the theater, walked in and went 
out again, and returned in about two or 
three minutea He came to me and asked 



what time it was. I told him to step into 
the lobby and he could see. He stepped out 
and walked in again, entering by the door 
that leads to the parquette and dress-circle; 
came out again, and then went up the stair- 
way to the dress-circle. The last I saw of 
him was when he alighted on the stage from 
the box, and ran across the stage with a 
knife in his hand. He was uttering some 
sentence, but I could not understand it, being 
so far from him. 

Cross-examined hy Mb. Ewnvo. 

I know the accused, Edward Spangler. I 
am perfectly satisfied that he was not in 
front of the theater during the play on the 
night of the 14th of April; had he come 
out, I must have seen him. I have never 
known Spangler wear a moustache. 

John F. SLBioHHiLNK. 
For the Prosecution, — May 15. 

I am assistant property man at Ford's 
Theater, and have to set the furniture, etc., on 
the stage. I was at the theater on the night 
of the assassination of the President About 
9 o'clock that night I saw John Wilkea 
Booth. He came up on a horse, and entered 
by the little back door to the theater. Ned 
Spangler was standing by one of the wings, 
and Booth said to him, '* Ned, you '11 help me 
all vou can, won't vou?" and Ned said, "0 
yes. Those were the first words that I heard. 

I just got a glimpse of Booth afler the 
President was shot, as I was going out at the 
the first entrance on the right-hand side near 
the prompter's place. I saw Booth on the 
afternoon of the 14th, between 4 and 5 
o'clock, in the restaurant next door. I went in 
to look for James Maddox, and I saw Booth. 
Ned Spangler, Jim Maddox, " Peanuts," ana 
a young gentleman by the name of John 
Mouldey, I think, drinking there. 

Cross-examined by Mb. Ewnro. 

Booth spoke to Soangler right by the back* 
door. I saw his horse through the open 
door, but as it was dark I could not see if any 
one was holding it 

I was on the stage that nieht, except when 
I had to go down to the apotnecary's store tp 

fet a few articles to use in the piece, and when 
went into the restaurant next door. Span- 
gler's business on the stage is shoving the 
scenes. I went to the front of the theater 
by the side entrance, on the left-hand side. 
When I was in front, I noticed the Presi- 
dent's carriage there, but did not see Spangler; 
had he been there, I guess I should have seen 
hioL I have never seen Spangler wear a 
moustache. I was in front of^ the theater two 
or three times, but was on the stage during 
the third act I think it was ten or fifteen 
minutes before the close of the second aci 
that I was in tlie restaurant next door. 
About ten minatee, I eappoee^ after the 
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aMMtiiiaCioB, Spangler was ttandin/^ on the 
•toge bj one of the wiDcn, with a white hand- 
kerchief in hie hand. He was very pale, and 
was wiping his eyes. I do not know whether 
he was crying or not 

Booth was very familiar with the actors 
and employees of the theater, and was back- 
ward and forward in the theater frequently. 
He had access to the theater at all times, and 
came behind the scenes, and in the green-room, 
and anywhere about the theater, just as though 
he was in the employment of Mr. Ford. 

When Booth spoke to Spangler, they were 
about eight feet from me, but Booth and 
Spangler were not more than two or three feet 
apart After Booth had spoken, he went 
behind the scene& I do not know whether 
Booth saw me, but he could have seen me 
firom where he was standing; no one else was 
by aJt the time that I noticed. Spangler is, I 
think, a drinkine man ; whether he was in 
liquor that night I do not know. 

Joseph Bubbouohs, o/uu " Pbakuts." 
For the Prosecutian, — May 16. 

I carr^ bills for Ford's Theater during 
the daytime, and stand at the stage-door at 
oight I knew John Wilkes Booth, and used 
to attend to his horse, and see that it was 
Ibd and cleaned. His stable was immediately 
bsMsk of the theater. On the afternoon of 
the 14th of April, he brought his horse to 
|fae stable, between 5 and 6 o'clock. He 
hallooed out for Spangler; when he came, 
Booth asked him for a halter. He had none, 
and sent Jake up stairs after one. Jim Mad- 
dox was down there too. Between 9 and 
10 o'clock that night, I heard Deboney call- 
mz to Ned that Booth wanted him out in the 
alley. I did not Bee Booth come up the 
alley on his horse, but I saw the horse at the 
door when Spangler called me out there to 
hold it When Spangler told me to hold the 
horse, I said I could not; I had to go in to 
attend to my door. He told me to hold it, 
and if there was any thing wrong to lay the 
blame on him ; so I held the horse. I held 
him as I was sitting over against the house 
there, on a carpenter s bench. 

I heard the report of the pistol. I was still 
oat by the bench, but had got off when Booth 
eame out He told me to give him his horse. 
He struck me with the butt of a knife, and 
knocked me down. He did this as he was 
mounting his horse, with one foot in the 
stirrup; he also kicked me, and rode off im- 

mediateljr. 

I was m the President's box that afternoon 
when Harry Ford was patting the flaffs 
around it Harry Ford told me to ^o up wiUi 
Spangler and take out the partition of the 
box; that the President and Oeneral Orant 
were coming thera While Spangler was at 
work removing it he said, " Damn the Presi- 
dent and General Chrant*' I said to him, 
** What are joa damning the man ft>r— « man 



that has never done any harm to yom 7 " Ht 
said he oufht to be cursed when he got §o 
many men killed. 

I only saw one horse in the stable when I 
was there between 5 and 6 o'clock, and I 
was not there afterward. There was another 
horse there some davs before. Booth broug^ 
a horse and bu^gy there; it was a little horaa; 
I do not remem^r the color. The fellow that 
brought the horse there lived at the Navv 
Yard. I think he used to ^o with Boota 
very often. I do not see him among the 
prisoners. 



[ProlMi^lf Herold, thoagfa the witneM faUed to 
him among the prlionert and the guardi.] 

I saw Booth as he came out of the small 
door. 1 did not see anybody else. I did nol 
see Spangler come in or go out while 1 waa 
sitting at the door. 

Cross-examined by Ma. Ewiifo. 

It was about six or eight minutes after 
Deboney called Spangler that Spangler called 
me. I was sitting at tlie first entrance on the 
left, attending to the stage-door. I was there 
to keep strangers out, and prevent those coming 
in who did not belone there. 

When I was not tnere, Spangler used to 
hitch up Booth's horse, and hold him or feed 
him. Between 5 and 6 that evening. Span* 
gler wanted to take the saddle off Boota's 
horse, but Booth would not let him ; then he 
wanted to take the bridle off, but Booth 
would not aeree to it; so Spangler just put a 
halter round the horse's neck, but he took 
the saddle off afterward. 

I was out in front of the theater that night 
while the curtain was down ; I go out between 
every act When the curtain is up, I go in- 
sida I did not see Booth in front of the the- 
ater that night, nor Spangler. I never saw 
Spangler wear a moustache. 

Booth was about the theater a great deal; 
he sometimes entered on Tenth Street, and 
sometimes from the back. The stable where 
Booth kept his horses is about two hundred 
yards from the back entrance to the theater. 
When I went to hold the horse for Booth 
that night, I think they were playing the first 
scene of the third act 

Spangler always worked on the leflrhand 
side of the stage; that is the side the Presi- 
dent's box was on, and it was on that side I 
attended the door. When I was away, Span- 
gler used to attend the door for me ; that was 
the door that went into the alley firom Tenth 
Street A man by the name of Simmons 
worked with Spangler on that side of the 
stage, and on Uie other side, Skeggy, Jake, 
and another man worked. While the play 
was going on, these men were always aoout 
there. It was their business to shove the 
scenes on. They usually staid on their own 
side of the stage, but when a scene stood the 
whole of the act, they might go round on the 
other side ; sometimes they would go out^ bat 
not rerj often. 
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' BtfOtd for tin iVM«ndfon.~Jf<v 22. 

Th« itabla in tbe rear of the tbeaUr wm 
fitted ap for Booth in J&aaAiy, b; Spkuglei 
Knd a. maD hj the name of George. It waa 
rueed up a Jittle higher for the ba^, and 
tiro Btall* pat in it Booth occnpiM thai 
■table HQtil the aasaMiDatioD. First he had 
a aaddle-hone, which lie sold ; theu be got 
ft hone and buggy. The bug^ be aold on 
Vedneidaj before the aBsaHinstioQ. Ned 
Spangler, the prieouer, Bold it for him. 
Onu-exanuTud by Hr. EwDia. 
I do not know to whom Spangler Mid it 
Booth and Gifford told SpaDgier on the 
Kondaj, to take it to the War on ICarr- 
Wnd Atcduc; but he could not get what he 
wauled for it there, and sold it aflarward to 
■ (Dan that kept a livery atable. 

Habt Auk TvBifn (colored.) 
, Far Oit Prottaiiicn. — May 16, 

I reaide in the rear of Ford's Theater ; 
Wtj froDfrdooT fronts to tbe back of the 
theater. I knew John Wilkee Booth when 
I aaw him. I saw him on the atUmoon of 
the 14tb, atanding in the back-door of Ford'e 
Theater, with a ladj bv his side. Between 
7 and 8 o'clock that night, he brought a horK 
up to the back door of the theater, and, 
opening it, called "Ned" three timea. 

Ned came to him, and I heard him sav, 
■a a low roice, " Tell Maddoz to come here.'' 
When Maddox came. Booth said something 
ID a very low voice to him, and I saw Maddoz 
r«ach out his hand and take tbe horse. 
VTberc Ned went I can not t«ll. Booth 
than went into the theater. After the aesas- 
•inatoon, I heard tbe horse goins venr rapidly 
out of the alley. I ran immeoiately to my 
door aod opened it, but he was gone. The 
OMtwd then came out, and this man, Ned, 
owne oat of the theater. 

[>lw wltBM hm UvBiitai tlw maea-A, Uvud 

When I saw him, I said, "Hi. Ned, jou 
know, that man Booth called yoa" Said he, 
" I know nothing about iL" 

llixT Janh Anobbsox (colored.) 
Fvr the Pr^tevtion. — May 16. 

I live right back of Ford's Theater, ad- 
joining Urs. Tamer's bouse. I knew John 
Wilkea Booth by sight I eaw him on the 
morning of the I4th of April down by the 
Stable, and again between 2 and 3 o'clock in 
the afternoon, standing in the theater baok- 
door, in the alley, talking to a lady. I stood 
in my gate and looked right wishfhl at him. 

He and this lady were pointing up and 
dowB the alley, as if they were talking abont 
it They stood there a oonaideiable time, 
ftiid then Booth went into the theater. 

After I had gone np stairs that night a 
awriage drove up, and allar that I heard a 



window and it seemed aa if the gentlemitk 
was leading the horse down the alley. He dU 
not go Airier than tbe end of it, and in a fcw 
minutes he came back up to the theaterdoor, 
holding his horse by the bridle; He pushed 
the door open, end said something in a low 
voice, and then in a loud voice he called 
"Ned" four timea. There was a colored 
man np at the window, who eaid, " Ur. Ned, 
Ur. Booth wants you. This is the way I 
came to know it was Ur. Booth, for it waa 
dark and I could not see bis fkoft When 



Then Ned went back and Maddoz eanM 
out and they said something to each other. 
Haddoz then took off the horse from befoN 
my door, round to wh«re the work benek 
waa, that stood at the right eide of the honift 
They both then went into the theater, th* 
horse stood out there a considerable timi^ 
and kept up a great stamping. After awbUa, 
the penon who held the horse kept walking 
backward and forward; I suppose the hona 
waa there an hour and a half altogether. 
Then I saw Booth come out of the ioot 
with something in his hand, glittering. Ha 
came out of the theater so quick that it 
seemed as if he but touched the hon% 
and it was gone like a flash of lightning I 
thought to myself that the horse mast suielj 
have run off with the gentleman. PreaenllT 
there was a rush out of the door, and I hean 
the people saying. "Which way did he gof 
I asked a gentleman what was the matter, 
and he said the President was shot I asked 

shot him. Said he, " The man who went 
on the horse." 

went np to the theater door, and saw 
Mr. Spangler. When he came out, I said 
to him, "Mr. Spangler, that gentleman called 
you." Said he, "No, he didn't" Baid L 
■'Yes, he did." He said, '>No, he didn'l 
call m&" He denied it, and I kept on aaj^ 
'igso. 

OT«t»-txamiKtd by Hr. Swimo. 
When Ur. Maddoz took the horse round 



went into the theater again. Mr. Bpuigler 
came out when Booth called him, and UM 
him to toll Maddoz to come ont, bnt I am 
not certain that Spangler came out again. 

Jambs L. Maddoz. 
Fbr the Protieutien. — May 22. 

I was employed at Ford's Theater as 
property man. In December last, I rented 
from Mrs. Davis, for John Wilkea Booth, the 
stable where fae kept his horae up to tb* 
time of the murder of President Lineolii. 
Ur. Booth ^ve me the rent money montUj, 
and I pud it to Urs. Davis. 

I saw Hany Ford decorating th« Vntt 



n 
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iim^B box on the afternoon of the 14th of 
April, hut do not remember seeing any one 
alee in the box. I waa in there but once. 

I saw Joe Simms, the colored man, coming 
ftom lir. Ford's room, through the alley 
way, carrying on his head the rocking-chair 
that the President was to use in the evening. 
I had not seen that chair in the box this 
season; the last time I saw it before that 
afternoon was in the winter of 1863, when 
it was used by the President on his first visit 
to the theater. 

OroM-examined hy Mb. Ewino. 

My duties require me to be on the stage 
while the performance is going on, unless, as 
fomedmes happened, there is nothing at all 
to do, when I go out My business ia to see 
that the furniture is put on the stage aright, 
imd to get the actors any side proiierties tnat 
may be required for use in the play. 

The nassage way by which Booth escaped 
is usually clear. Only when we are playing 
a heavy piece, and when in a hurry, do we 
run things in there. The "American Cousin,' ' 
whioh was performed on that nieht, is not a 
heavy piece, and the passage would therefore 
be clear of obstruction. 

Spaneler's position on the staee was on 
the leftriiand side, facing the audience, and 
the same side that the President's box was 
on. I saw Spangler during nearly every 
■oene. If he nad not been at his place, I 
should certainly have missed him. If he 
had missed running off a single scene, I 
should have known it Sometimes a scene 
lasts twenty minutes, but in the third act 
of the "American Cousin" there are seven 
scenes, the way Miss Keene {)lays it, and had 
Spangler been absent five minutes after the 
first scene of this act we should have noticed 
it In the second act, I guess, he has a half 
hour, and in the first scene of the third act 
he has twenty-five minutes, and after this the 
•oenea are pretty quick. 

I was at the front of the theater during the 
second act, but did not see Spangler there. 
I have never seen Spangler wear a moustache 
during the two years that I have known him. 

I was in the first entrance to the stage, the 
aide the President's box is on, at the moment 
of the assassination. Three or four minutes 
before that, while the second scene of the 
third act was on, I crossed the stage with the 
will, and saw Spangler in his placa After 
the pistol was fired, I caught a glimpse of 
Booth, when he was about two feet off the 
stage. I ran on the stage and heard a call 
for water;' I ran and brought a pitcher Aill, 
and gave it to one of the officers. I did not 
see Spangler after that, that I remember, 
until the next morning. I may have seen 
him, but not to notice him. 

I heard about 12 o'clock that the Presi- 
dent was coming to the theater that night; I 
was told so by ICr. Harry Ford. I heard a 
young man, one .of the officers connected with 



the President's house, say that night that ha 
had come down that morning and engi^ged 
the box for the President 

Jaxbs p. Fkboitson. 
For the Prosecution. — May 15. 

I keep a restaurant. a4)oinine 'Ford's 
Theater, on the upper side. I saw J. Wilkes 
Booth, on the afternoon of the 14th, between 
2 and 4 o'clock, standing by the side of 
his horse — a small bay mare; Mr. Maddoz 
was standing by him talking. Booth re- 
marked, "See what a nice horse I have got; 
now watch, he can run just like a cat; " and. 
striking his spurs info his horse, he went on 
down Uie street 

About 1 o'clock Mr. Harry Ford came 
into my place and said, " Your favorite. Gen- 
eral Grant, is to be at the theater to-night, 
and if you want to see him you had better go 
and get a seat." I went and secured a seat 
directly opposite the President's box, in the 
front dress-circle. I saw the President and 
his family when tliey came in. accompanied 
by Miss Harris and Major Ratiibone. 

Somewhere near 10 o clock, during the sec* 
end scene of the third act of " Our American 
Cousin," I saw Booth pass along near the 
President's box, and then stop and lean 
against the wall. After standing there a 
moment, I saw him step down one step, put 
his hands on the door and his knee against 
it, and push the door open — the first door 
that goes into the box. I saw no more of 
him until he made a rush for the front of the 
box and jumped over. He put his left hand 
on the railing, and with his right he seemed 
to strike back with a knife. I could see the 
knife gleam, and the next moment he waa 
over the box. As he went over, his hand 
was raised, the handle of the knife up, the 
blade down. The President sat in the left- 
hand corner of the box, with Mra Lincoln 
at his right Miss Harris was in the rish^ 
hand corner. Major Rathbone sitting back at 
her left, almost in the corner of the box. At 
the moment the President was shot, he was 
leaning his hand on the railing, looking down 
at a person in the orchestra; holding the flag 
that decorated the box aside to look between 
it and the post, 1 saw the flash of the pistol 
right back m the box. As the person jumped 
over and lit on the stage, I saw it was Booth. 
As he struck the stage, he rose and exclaimed, 
" Sic semper turannus I " and ran directly across 
the stage to the opposite door, where the actors 
come in. 

I heard some one halloo out of the box, 
"Revenge for the South!" I do not know 
that it was Booth, though I suppose it must 
have been ; it was just as he was jumping 
over the railing. His spur caught in the blue 
part of the fla^ that was stretched around the 
Dox, and, as he went over, it tore a piece of 
the flag, which was dragged half way acrosB 
the stage on the spur of nis right heel 
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JuBt as Booth went orer the box, I saw 
the President raise his head, and then it hung 
back. I saw Mrs. Lincoln catch his arm. 
and I was then satisfied that the President 
was hurt By that time Booth was across 
the staga A young man named Harry 
Hawk was the only actor on the stage at 
the time. 

I left the theater as quickly as I could, 
and went to the police station on D Street, 
to give notice to the Superintendent of Police, 
Mr. Webb. I then ran up D Street to the 
house of Mr. Peterson, where the President 
was taken. Colonel Wells was standing on 
the steps, and I told him that I had seen it 
all, ana I knew the man who jumped out of 
the box. 

Next mdrning I saw Mr. GifFord, who said, 
"You made a hell of a statement about what 
you saw last night; how could vou see the 
flash of the pistol when the ball was shot 
through the door?" On Sunday morning 
Miss Harris, accompanied by her father. 
Judge Olin, and Judge Carter, came down to 
the theater, and I went in with them. We 
got a candle and examined the hole in the 
3oor of the box through which Mr. Gifford 
said the ball had been shot It looked to 
me as if it had been bored by a gimlet, and 
then rimed round the edge with a knife. In 
neveral places it was scratched down, as if 
the knife had slipped. After this examina- 
tion, I was satisfied that the pistol had been 
fired in the boz;. 

Mr. Gifford is the chief carpenter of the 
theater, and I understood had full charge 
of it I recollect when Richmond was sur- 
rendered I said to him, " Have you not got 
nnr flags in the theater?" He replied, " Yes, 
I nare; I guess there is a flag about." I 
said, "Why do you not run it out on the 
roof?" He answered, " There 's a rope, isn't 
that enough ?" I said, " You are a hell of 
a man, you ought to be in the Old Capitol." 
He did n't like me any how. 

Orots-examined 6y Mr. Ewjng. 

We looked for the bar that had been used 
to fasten the box-door, but could not find it 
1 know Mr. Spangler very well. I never 
saw him wear a moustache, that I recollect. 

James J. Gifford. 

For the Prosecution, — May 19. 

I was the builder of Ford's Theater, and 
am stage-carpenter there. I noticed Mr. 
Harry Clay Ford in the President's box, on 
the 14th of April last, putting flags out; I 
think I saw Mr. Rayboldwith him. When 
I. was in the box on Saturday, the 15th, I 
saw the large rocking-chair. I do not know 
whether or not it has been previously used 
this season, but I saw it there last season. It 
was part of a set of furniture — two sofas and 
two high-backed chairs — one with rockers and 
one with castors. I have sometimes seen the 



one with castors in the box this season, but 
not the rocking^hair. The last time I saw 
the chair before it was placed in the Presi- 
dent's box was in Mr. Ford's room, adjoining 
the theater. 

On Monday momine, after the assassina* 
tion, I was trying to find out how the door of 
the President's box had been fastened, when 
I first saw the mortise in the wall'. The 
Secretary of War came down to the theater 
to examine the box, and he told me to bring 
a stick and fit it in the door. I found that 
a stick about three feet six inches long, if 
pressed against it, would prevent the door 
from being, opened on the outside, but if the 
door was shaken, the stick would fall The 
mortise in the plastering looked as though it 
had been recently made, and had the appear- 
ance of having been made with a knife. Had 
a chisel or hammer been used, it would have 
made a sound, but with a knife it could have 
been done quietly. It might have required 
some ten or fifteen minutes to make it I 
had not been in the box, I think, for a week. 
Had the marks been there then, I think I 
should have observed it, as I am particular 
in looking around to see the place is clean. 
It was the duty of Mr. Kayboltd, the up- 
holsterer, to decorate the box; but he had a 
stiff" neck, and got Mr. Clay Ford to do it for 
him, so he told me afterward. 

At the moment of the assassination I was 
in front of the theater; twenty minutes before, 
I was behind the scenes where 1 saw Spangler; 
he was then waiting for his business to change 
the scene. 

Cross-examined by Mr. Ewing. 

The passage on each side of the entrances 
is always kept free. The entrances are al- 
ways more or less filled with tables, chairs, 
etc. The passage way through which Booth 
passed to the outer door is about two feet 
eight inches to tliree feet wide; some places a 
little wider, some a little narrower; but it is 
never obstructed, except by people when they 
have a large company on the stage; never by 
chairs, tables, etc. It is necessary to keep 
this passage way clear to allow the actors and 
actresses to pass readily from the green-room 
and dressing-rooms to the staga I was on 
the sta^e until the curtain went up at each 
act, and saw Spangler there each time. The 
last time I saw him was about half-past 9 
o'clock. 

I was in front of the theater a part of the 
time between the second and third acta I 
did not see Spangler in front of the theater 
at all; I do not think he could have been 
there without my knowing it, because the 
scenes would have gone wron^ had he left 
the stage for any length of lime. I never 
knew Spangler to wear a moustache. 

In the play of the ''American Cousin " there 
are, I believe, some five or six scenes in each 
act, and Spanglcr's presence on the stage 
would have been indispensable to the per- 
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formanee. Hitterapangh was on duty with 
Spangler on his siae of the staee that night 
I know nothing more of Booth's connection 
with Spangler than that it was friendly. 
ETerjbody about the house, actors and all, 
were friendly with Booth ; he had such a 
winning way that he made every person like 
him. He was a good-natured, jovial kind of 
man, and the people about the house, as far 
as I know, all liked him. He had access to 
the theater by all the entrances, just as the 
employees of the theater had. Spangler ap- 
peared to be a sort of drudge for Booth, doing 
«uch things as hitching up his horse, etc. 

Captain Theodore McGowan. 
For the ProsecuUon. — Ma}f 15. 

I was present at Ford's Theater on the 
night of the assassination. I was sitting in 
the aisle leading by the wall toward the door 
of the President's box, when a man came and 
disturbed me in my seat, causing me to push 
my chair forward to permit him to pass; he 
stopped about three feet from where I was 
sittmg, and leisurely took a survey of the 
house. I looked at him because he happened 
to be in my line of sight He took a small 
pack of visiting-cards from his pocket, select- 
ing one and replacing the others, stood a 
second, perhaps, with it in his hand, and then 
showed It to the President's messenger, who 
was sitting just below him. Whether the 
messenger took the card into the box, or, 
after looking at it, allowed him to go in, I 
do not know; but, in a moment or two more, 
I saw him so through the door of the lobby 
leading to the box, and close the door. 

After I heard the pistol fired, I saw the 
body of a man descend from the front of the 
box toward the stage. He was hid from my 
sieht for a moment by the heads of those 
who sat in the front row of the dress-circle, 
bat in another moment he reappeared, strode 
across the staee toward the entrance on the 
other side, and, as he passed, I saw the gleam- 
ing blade of a dagger in his right hand. He 
disappeared behind the scenes in a moment, 
and I saw him no more. 

I know J. Wilkes Booth, but, not seeing 
the face of the assassin fully, I did not at the 
time recognize him as Booth. 

Majob Henrt R Rathbonb. 
For the PrMeeuHon, — May 15. 

On the evening of the 14th of April last, 
at about twenty minutes past 8 o'clock, I, in 
company with Miss Hams, left my residence 
at the comer of Fifteenth and H Streets, and 
joined the President and Mrs. Lincoln, and 
went with them, in their carriage, to Ford's 
Theater, on Tenth Street On reaching the 
theater, when the presence of the President 
became known, the actors stopped playing, 
the band struck up " Hail to the Chief,' ana 
the audience rose and received him with yoeif- 



erous cheering. The party proceeded along 
in the rear of the dress-circle and entered the 
box that had been set apart for their reccfh 
tion. On entering the box, there was a lanra 
arm-chair that was placed nearest the aom* 
ence, farthest from the stage, which the Prat* 
ident took and occupied durins the whole 
of the evening, with one exception, when lie 
got up to put on his coat, and returned and 
sat down again. When the second scene of 
the third act was being performed, and whfle 
I was intently observing the proceedinjiB 
upon the stage, with my back toward the 
door, I heard the discharee of a pistol behind 
me, and, looking rouna, saw through the 
smoke a man between the door and the Pre^ 
ident The distance from the door to where 
the President sat was about four feet Ai 
the same time I heard the man shout some 
word, which 1 thought was " Freedom I " I 
instantly sprang toward him and seized him. 
He wrested himself from my grasp, and 
made a violent thrust at my breaat with a 
large knife. 1 parried the blow by striking 
it up, and received a wound sevextd inchea 
deep in my left arm, between the elbow and 
the shoulder. The orifice of the wound wai 
about an inch and a half in length, and 
extended upward toward the shoulder aey- 
eral inches. The man rushed to the front of 
the box, and I endeavored to seize him acaiiii 
but only caught his clothes as he was leap- 
ing over the railing of the box. The clothe8| 
as I believe, were torn in the attempt to holo 
him. As he went over upon the stage, I 
cried out, '^Stop that man. I then turned 
to the President; his position^ was not 
changed ; his head was slightly bent forward, 
and hie eyes were closed. I saw that he was 
unconscious, and, supposing him mortally 
wounded, rushed to the door for the purpose 
of calling medical aid. 

On reaching the outer door of the pasaage 
way, I found it barred by a heavy piece of 
plank, one end of which was secured in the 
wall, and the other resting against the door. 
It had been so securely fastened that it re- 
quired considerable force to remove it This 
wedge or bar was about four feet from the 
floor. Persons upon the outside were beat- 
ing against the door for the purpose of entei^ 
ing. I removed the bar,*and the door wae 
opened. Several persons, who represented 
themselves as surgeons, were allowed to 
enter. I saw there Colonel Crawford, and 
requested him to prevent other persons fh)m 
entering the box. 

I then returned to the box, and fbund the 
surgeons examining the President's person. 
They had not yet discovered the wound. Am 
soon as it was discovered, it was determined 
to remove him from the theater. He was 
carried out, and I then proceeded to assist 
Mrs. Lincoln, who was intensely excited, to 
leave the theater. On reaching^ the head of 
the stairs, I requested Major Potter to aid 
me in assisting Mrs. Lincoln acroea the 
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itreet to the house where the PresideDt was 
bdnjg; conveyed. The wound which 1 had 
received had been bleeding very profusely, 
•nd on reaching the house, feeling very faint 
from the loss of blood, I seated myself in 
the hall, and soon after fainted away, and 
was laid upon the floor. Upon the return 
of consciousness I was taken to my resi« 
dence. 

In a review of the transactions, it is my 
confident belief that the time which elapsed 
between the discharge of the pistol and the 
time when the assassin leaped from the box 
did not exceed thirty seconda Neither Mra 
Lincoln nor Miss Harris had left their seats. 

[A bowie-knife, with » heaiy MTen-incb blade, wm 
•xbiblted to the witneee, ititlDi of blood beinff still upon 
th*bUde.] 

This knife might have made a wound sim- 
ilar to the one I received. The assassin 
held the blade in a horizontal position, I 
think, and the nature of the wound would 
indicate it; it came down with a sweeping 
blow from above. 

CThe knife wm offered in eridenoe.] 

William Withers, Jr. 
For the Prosecution. — May 15. 

I am the leader of the orchestra at Ford's 
Theater. I had some business on the stage 
with our stage-manager on the nisht of the 
14th, in reganl to a national son^ Uiat I had 
composed, and I went to see what costume 
thev were going to sing it in. After talking 
with the manager, I was returning to the 
orchestra, when I heard the report of a pis- 
tol. I stood with astonishment, thinking 
why they should fire off a pistol in *' Our 
American Cousin." As I turned round I 
heard some confusion, and saw a man run- 
ning toward me with his head down. 1 did 
not know what was the matter, and stood 
completely paralped. As he ran, I could 
not get out of his way, so he hit me on the 
leg, and turned me round, and made two 
cuts at me, one in the necK and one on the 
side, and knocked me fVom the third en- 
trance down to the second. The scene saved 
me. As I turned, I fot a side view of him, 
and I saw it was John Wilkes Booth. He 
then made a rush for the back door, and out 
he went I returned to the stage and heard 
that the President was killed, and I saw him 
in the box apparently dead. 

Where 1 stood ou the stage was not more 
than a yard from the door. He made one 
plunge at the door, which I believe was 
■hut, and instantly be was out The door 
opens inward on the stage, but whether he 
opened it, or whether it was opened for him, 
I do not know. I noticed tnat there was 
nothing to obstruct his passage out, and this 
seen^ed strange to me, for it was unusual. 

Orou-^xanUned by Mb. Ewnro. 

On that night the passage seemed to be 
clear of every thing. I oo not think it 



wanted many minutes until the scene changed, 
and it was a time in the scene when the 
stage and passage way would have beeu 
somewhat oostructed by some of the scene- 
shifters, and the actors in waiting for the 
next scene, which requires their presence. 
I never remember seeing Spangler wear a 
moustache. 

Joseph B. Stbwabt. 

For the Prosecution. — May 20. 

I was at Ford's Theater on the nisht of 
the assassination of the President I was 
sitting in the front seat of the orchestra, on 
the right-hand side. The sharp report of 
a pistol at about half-past 10~-evidently a 
charged pistol — startled me. I heard an ex- 
clamation, and simultaneously a man leaped 
from the President's box, lighting on the 
stage. He came down with his back slight- 
ly toward the audience, but rising and turn- 
ing, his face came in full view. At the 
same instant 1 jumped on the stase, and the 
man disappeared at the leftrhana staee en- 
trance. 1 ran across the stage as quickly 'as 
possible, following the direction he took, 
calling out, **Stop that man I" three timea 
When about twenty or twenty-five feet frcn 
the door through which the man ran, the 
door slammed to and closed. Coming up to 
the door, I touched it first on the side 
where it did not open ; after which I caught 
hold at the proper place, opened the door, 
and passed out The fast time that I exclaimed 
''Stop that man," some one said, "He is 
getting on a horse at the door;" and almost 
as soon as the words reached my ears I 
heard the tramping of a horse. On opening 
the door, after the temporary balk, I per- 
ceived a man mounting a horse. The moon 
was just beginning to rise, and I could see 
any thing elevated better than near the 
ground. The horse was moving with a 
quick, agitated motion — as a horse will do 
when prematurely spurred in mounting — 
with tne reins drawn a little to one side, 
and for a moment I noticed the horse describe 
a kind of circle from the ri^ht to the left 1 
ran in the direction where the horse was head- 
ing, and when within eight or ten feet from 
the head of the horse, and almost up with- 
in reach of the left flank, the rider brought 
him round somewhat in a circle fh>m the 
left to the ri^ht, crossing over, the horse's 
feet rattling violently on what seenied to be 
rocka I crossed in the same direction, aim- 
ing at the rein, and was now on the ri^ht 
flank of the horse. He was rather eainin^c 
on me then, thoush not yet in a forward 
movement I could have reached his flank 
with my hand when, perhaps, two-thirds of 
the way over the alley. Again he backed 
to the right side of the alley, brought the 
horse forward and spurred him ; at the same 
instant he crouched forward, down over the 
pummel of the saddle. The horse then want 
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forward, and soon swept rapidly to the left, 
tip toward F Street I still ran after the 
horse' some forty or fifty yards, and com- 
manded the person to stop. All this occu- 
pied only the space of a few seconds. 

After passing the stage, I saw several per- 
sons in the passage way, ladies and gentle- 
men, one or two men, perhaps five persons. 

Near the door on my right hand, I saw 
a person standing, who seemed to be in the 
act of turning, and who did not seem to be 
moving about like the others. Every one 
else that I saw but this person, seemed in- 
tensely excited, literally bewildered; they 
were all in a terrible commotion and moving 
about, except tliis man. As I approached 
the door, and only about fifteen feet from it, 
this person was facing the door; but, as 1 
got nearer, he partially turned round, moving 
to the left, so tnat I had a view of him as he 
was turning from the door and toward me. 

[The witneM wm directed to look at the prisoners, to see if 
he recognized among them the person he saw standing at 
tlie door.] 

That man [pointing to Edward Spangler] 
lobks more like the person I saw near the 
door than anybody else I see here. He re- 
calls the impression of the man's visage as 
I passed him. When the assassin alighted 
on the stage, I believed I knew who it 
was that had committed the deed; that it 
was J. Wilkes Booth, and I so informed 
Richards, Superintendent of the Police, that 
night I knew Booth by sight very well, 
and when I was running after him, I had 
no doubt in my mind that it was Booth, 
and should have been surprised to find that 
it was anybody else. I felt a good deal 
vexed at his getting away, and had no doubt 
when I started across the sta^e that 1 could 
catch him. From the time I neard the door 
slam until I saw the man mounting his 
horse, was not over the time I could make 
two steps. 

I am satisfied that the person I saw in- 
side the door was in a position and had an 
opportunity, if he had been disposed to do so, 
to have interrupted the exit of Booth, and 
from his manner, he was cool enough to 
have done so. This man was nearest of all 
to the door, and could have opened and 
gone out before I did, as it would have been 
but a step to the right and a reach to open it 

Cross-examined by Mr. Ewino. 

The man I have spoken of stood about 
three feet from the door out of which Booth 
passed; I noticed him just after the door 
slammed. From the position in which he 
.4tood, he might have slammed it without my 
noticing it The lock of the door, as I ap- 

Eroached it, was on the right-hand side, the 
inges to the left If the door had been 
open and I had not been stopped, I could 
have got the range of the horse outside; 

As 1 passed out of the door, a person, a 
small person, passed behind me, directly 



under my right elbow, [the witness was a tall 
man,] and as I approached the horse at the 
nearest point, some one ran rapidly out of the 
alley. The one who passed me is not so tall 
as Spangler by, perhaps, four or ^re inches. 

I did not notice that the person whom I now 
suppose to be Spangler wore whiskers or a 
moustache; my impression is that he was 
slightly bearded. It was his visage, the side 
face, that struck me. I do not undertake to 
swear positively that the prisoner, Edwani 
Spangler, is the person I saw near that door; 
but I do say tnat there is no one among 
these prisoners, who calls that man to my 
mind, except the one who, I am told, is Mr. 
Spangler; but I am decided in my opinion, 
that Spangler resembles the person I saw 
there. 

As I got to the door. Booth was just com- 
pleting his balance in the saddle. I think, 
from his position and the motion of the 
horse, that the moment he got one foot in 
the stirrup he spurred the horse, and, har- 
iiig the rem drawn more on one side than 
the other, lost control of him for the moment, 
so far as making him take a straight for- 
ward movement; he was circling round, 
moving with a quick sort sort of motion, ap- 
parently making more exertion than head- 
way, but still going pretty fast 

Hearing the report of a loaded pistol, and 
seeing the man jump from the President's 
box with a dagger in his hand, my impres- 
sion was that the person had assassinated, 
or attempted to assassinate, the President, 
and every effort I made after I started to get 
upon the stage was under this conviction; 
so much so that I stated to the people in the 
tenement houses in the rear, before I returned 
to the theater, tliat the person who went off 
on that horse had shot the President 

Joe SiMMs (colored.) 
For the Prosecution, — 3/ay 15. 

I have worked at Ford's Theater for the past 
two years. On the day of the President's 
assassination, during the performance, while 
I was up on the flics to wind up the curtain, 
I heard the fire of a pistol, and looking down 
I saw Booth jump out of a private box down 
on to the stage, with a bowie-knife in hie 
hand, and then making his escape across the 
stage. Between 5 and 6 o'clock that day, 
I was in front of the theater, when I saw 
Booth go into the restaurant by the side of 
the theater. Spansler was sitting out in front, 
and Booth invited him to take a drink. I did 
not hear a word spoken between them. Booth 
and Spangler were very intimate. I have 
often seen them together, and drinking to- 
gether. 

Cross-examined by Mr. Ewino. 

Spangler had charge of Booth's horses. 
There was a young roan hired by Booth, but 
I suppoee Mr. Booth thought he might not 
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do right by his hones, so he got Spangler to 
see to their being fed and watered 

Spangler's place on the stage is at the back 
part of the sta^e, next to the back-door lead- 
ing out to the side alley. The President's box 
is on the left-hand side as you look toward 
the audience. My position is on the flies on 
the opposite side of the President's box, and 
Mr. Spangler's place was on the opposite side 
below, the side the President's box is on. I 
saw him in the first act I do not remember 
seeing him in the second, but I was not look- 
ing for him. When I saw Mr. Spangler, he 
had his hat on. I never saw him wear a 
moustache. Mr. Spangler was on the stage 
attending to his business as usual that night 
He was obliged to be there. From my position 
on the flies I could see him very well 

Recalled for the Prosecution, — May 18. 

On the afternoon of the day of the assas- 
sination, I saw Mr. Harry Ford and another 
gentleman fixing up the box. Mr. Ford told 
me to go to his bed-rooin and ^et a rocking- 
chair, and bring it down and put it in the Presi- 
dent's box. I did so. The cnair had not been 
there before this season. It was a chair with 
a high back to it and cushioned. Mr. Span- 

fler was at the theater during the afternoon. 
[e worked there altogether, the same as I did. 

Cross-examined by Mr. Ewino. 

I did not notice Mr. Spangler there in the 
afternoon, but his business was to be there. It 
was about 3 o'clock in the afternoon when 
Mr. Harry Ford and, I think, Mr. Bucking- 
ham were in the private box. I did not see 
Spangler in the President's box in the after- 
noon, nor did I see him when I came away 
from the private box. 

John Miles (colored.) 

For the Prosecution, — May 15. 

I work at Ford's Theater. I was there 
on the day of the assassination of the Presi- 
dent About 3 o'clock in the afternoon Booth 
put his horse in the stable, and Ned Spangler 
and Jim Maddox were with him. The stable 
is not more than five yards from the theater. 
Between 9 and 10 o'clock that night, J. 
Wilkes Booth brought a horse from the stable, 
and, comine to the back door of the theater, 
called "Ned. Spangler" three times. When 
Booth first called spangler, some person told 
him that Booth called him, and he ran across 
the stage to him. I saw nothing more of 
Smtneler or Booth until I heard the pistol go 
off. In a minute or twO I heard the sound 
of a horse's feet going out of the alley. Before 
this I saw a boy holding the horse in the 
alley, perhaps for fifteen minute& That was 
after Booth had called Spangler. 

Oross-^xamined by Ma. EwiKO. 

When Booth called Spaneler I was up on 
the flies, about three ana a half stories from 
6 



the stage It was, I think, in the third act; 
and from the time Booth brought his horse 
there until the President was shot was, I 
think, about three-quarters of an hour. I 
I was at the window pretty nearly all the 
time. From the time Booth brought the 
horse until he went away, and from the time 
I looked out of the window, John Peanuts 
was lying on the bench holding the horse; 1 
did not see any one else holding it 

John Peanuts attended to Mr. BoothV 
horses. I have seen Spangler hold Booth'n 
horses or hitch them up, but I never saw him 
put any gearing on them. Spangler's place 
on the staee was on the same side as the 
President's box, and he was there when Booth 
called him. There was another man work- 
ing with Spangler to help him shove the 
scene& 

After the President was shot, I came down 
the stairs, and I saw Spangler out there at 
the door Booth went out of. There were, I 
think, two or three other or more men out 
there, some of whom were strangers. When 
I came down, I went toward the door, and 
Spangler came out, and I asked him who it 
was that held the horse, and he said, " Hush I 
do n't say any thing about it; " and I did n't 
say any more, though I knew who it was, 
because I saw the ooy holding the horse. 
Spangler, I suppose, when he said this, was 
about a yard and a half from the door, out- 
side the door. Spangler appeared to be ex- 
cited ; every person appeared to be ver^^ much 
excited. By the time I got down stairs, the 
door through which Booth had passed was 
open. I never saw Spangler wear a moustache. 

Dr. Robert Kino Stoxb. 
For the Prosecution — May 16. 

I am a practicing physician in this city, 
and wa9 the family physician of the late 
President of the United States. 

I was sent for by Mrs. Lincoln immedi- 
ately after the assassination. I arrived in a 
very few moments, and found that the Presi- 
dent had been removed from the theater to 
the house of a gentleman living directly op- 
posite; and had been carried into the back 
room of the residence, and was there placed 
upon a bed. I found a number of gentle- 
men, citizens, around him, and, among oth- 
ers, two assistant surgeons of the army, who 
had brought' him over from the theater, and 
had attended to him. They immediately 
gave the case over to my care, knowing my 
relations to the family. I proceeded to ex- 
amine the President, and found that he had 
received a eun-shot wound in the back part 
of the left side of his head, into which I car- 
ried my finger. I at once informed those 
around that the case was a hopeless one; 
that the President would die ; that there was 
no positive limit to the duration of his life; 
that his vital tenacity was very strong, and he 
would resist as long as any man could ; but 
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that deRth cerUioly would aoon cloee the 
scene. I remaioed with him, doing what- 
ever was In mj power, SHsiated bj my rriends; 
but, of course, nothing could be done, and 
be died from the wound the next morning 
at about half-past 7 o'clock. It was about 
a quarter past 10 that I reached him. 

The next day, previous to the process of 

presence of Surgeon -(Jen era! Barnes, Dr. Ciir- 
lis, and Dr. Woodward, of the army. We 
traced the wound through the brain, and the 
ball was found in the anterior part of the 
same aide of the brain, the left side; it was 
a large ball, resembling those which are shot 
from (he pistol known as the Derringer ; an 
unusually large ball — that is, larger than 
those used in the ordinary pocket revolvers. 
It was a leaden handmade ball, and was 
flattened somewhat in its passage through 
the skull, and a portion had been cut off m i 
going through the bone. I marked the ballj 
"A. L.," the initials of the late President, 
knd in the presence of the Secretary of War, 
in his office, inclosed it in an envelope, sealed 
it with my private seal, and indorsed it wllh 
my name. The Secretary inclosed it in an- 
OUier envelope, which he indorsed in like 
manner, and sealed with bis private seal. It 
was left in his custody, and ne ordered it to 
be placed among the archives of his depart- 

[An offldil esTtlopg. •Hind wllh Iha Dffldil i«1 of tb* 

ImU Id two ^«M,l 

This is the ball which I extracted from 
the bead of the President; I recogilize it 
from the mark which I put upon it with ray 
pen-knife, as well as from the shape of the 
bait. This smaller piece is the fragment 
which was cut off in ila passage through the 
■kulL The hall was flalteoed, as I have be- 
fore described. 

(Til* ball wu Umd olhnd Id erldance.] 
WiLLUM T. KbHT. 
JFi>r the PTOteeuliotL—May 16. 
About three minutes after the President 
was shot, I went into his box; there were 
two olber persons there and a surgeon, who 
asked ne for a knife to cut open the Presi- 
dent's clothes. On leaving the theater I 
missed my night-key, and thinking I bad 
dropped It in pulling out my knife, I hurried 
hack, and on searching round the door of 
the box, I knocked my foot against a pistol, 
which I picked up, and, holding it up, 1 cried 
out, " I have found the pistol." I gave it up 
10 Mr. Gobright, the agent of the Associated 
Press. The next morning I went round to 
the police station and identified it there. 

(A Doningrr Bbto), uluat ill iBCliM In l«ittb, vu 
budnl to Itw wlf nni.l 

This is the pistol I picked up in the Fres- 
'dent's box on the night of (be l4th of April. 

[71u pm«l wu oflmd In BliiUnn.] 



Isaac jAoqtnm. 

For the Proteeution. — May 18. 

I was preseut at Ford's Theater on the 

night of tne assassination. Soon after tb« 

President was carried out, I went to the box 

with several others. 



This wooden bar was lying a 



the floor 



1 picked il 

There was an officer stopping at m^ boarding- 
house, and he wanted a piece of it, which I 
sawed off for him, but he concluded after- 
ward not to take iL It is nearly covered 
with SDOts of blood which were fresh at the 
Utne when I found it 
[Thflbftr wu offered iavvldBDH.I 

! Judge A. B. Ous. 

For the FrottetUiim. — Mas 18. 
On Sunday, the 16th of April, accompanied 
by Miss Harris, I visited Ford's Theater, and 
made an examination of the President's bos, 
doors, locks, etc. My attention was called to 
the incision into the wall that was prepared\ 
to receive the brace that fitted into the corner - 
of tlie panel of the outer door ; the braoe 
was not there. The door opens into the 
passage leading to the box at an anele with 
the wall, and a brace, fitted against tne wall 
to the corner of the door, fastens the door 
very securely. I discovered that, and looked 
for the remains of the plastering that had 
been cut from the wall to make this incision. 
That, so far as I could observe, had been 
careftiUy removed from the carpet, where il 
must have fallen, as it was cut by eomt 

The indentation upon the panel of the 
door where the brace might have been fixed 
from against the wall, was quite perceptible, 
and the brace was so fixed that it would be 
very difficult to remove it from the outside. 
I think It could not have been done without 
breaking the door down. The more pressurs 
diat was made upon it from the outside, or 
the dresB-circle, the firmer it would have been 
held in its place ' 

It had been said that the pistol was dis- 
charged through the panel of the door. As 
the passage way is somewhat dark, I pro- 
cured a light and examined very carefully 
the hole through the door. 1 discovered at 
once that that was made by some small in- 
strument in the first place, and was, as I 
supposed, cut out then by a sharp instrument 
like a penknife; and, by placing the light 
near the door, I thoueht I saw marks of t 
shaip cutting knife used to clean out the hok 
I examined to see if 1 could discover ihi 
chips that must have been made by boring 
and cutting this small hole, but they had 
been removed. It was a fireshly-cul hole, 
the wood* apparently being as fresh as il 
would have been the instant it was cut 
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I then discovered that the clasp which fas* 
^tens the bolt of the outer door had been 
loosened The upper screw holding the clasp 
had been loosenea in such a way that when 
the door was locked I could push it open 
with my forefinger. 

I then placed the chair in which the Pres- 
ident sat in the position, as nearly as Miss 
Harris could recollect, it had occupied on 
the night of the assassination. Seatidg my- 
self in it, and 'closing the door, it was found 
that my head — about midway from the base 
to the crown — would be in the range of the 
eye of a person looking through the hole 
ID the door. It was a large high-backed 
ann-chair/ with satin cushions, not a rock- 
ing-chair, I think. 

David C. Uebd. 

Far the Prosecution, — May 15. 

On the 14th of April, about 2 o'clock, as 
I wae standing just below the National 
Theater, I saw John H. Surratt, and we 
bowed to each other as he passed. I am 
quite positive that it was John H. Surratt 
He was dressed in a country-cloth suit of 
drab, very fine in its texture and appearance, 
and very genteelly got up. I took particular 
notice of his clothing, for it was my business 
to make clothes. He had a little, round- 
crowned drab hat He was on foot, but I 
Earticularly noticed he wore a pair of new, 
rass-plated spurs, with very large rowels. 
I have known John H. Surratt a great 
while. I knew him when quite a boy, at his 
father's house, and have seen him out gun- 
See testimony of C 



ning. He had grown pretty much out of my 
recollection ; still I knew him, though I had^ 
no intimacy with him. 

Orose-examined by Mr. Aikbn. 

I last saw John H. Surratt before the 14th 
of April, I think, in October. In appearance, 
John H. Surratt is light complexioned, with 
rather singular colored hair; it is not red, it 
is not white, it is a kind of sandy. It was 
cut rounded, so as to lay low on his collar, 
and a little heavy. I did not notice whether 
he wore a moustache or a ^atee, for I waa 
more interested in his clothing. 

I never saw him in that dress before. In. 
hight, I suppose he is about five feet, ten 
inches; he is not a stout man, but rather 
delicate. I do not suppose he would weigh 
over one hundred and forty pounds, judging 
from his build. In walking, he stoops a 
little. He was on the same side of the 
avenue that I was, and passed within three 
feet of me. I am as certain that it waa 
Surratt as that I stand here. 

John F. Cotli. 

For the Proeeeutioru — May 17. 

I am connected with the National Intelli- 
gencer. I knew J. Wilkes Booth in hia 
lifetime, though not intimately. 

The statement that Booth, on the night 
before the assassination, wrote an article in 
which he set forth the reasons for his crime, 
and left it with one of the editors of the Na- 
tional Intelligencer, is not correct No such 
paper wae ever received, to my knowledge. 
D. Hess, page 99. 
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John Flbtohbr. 

Pdt the ProsecutiofL — May 17. 

David E. Herold came to our stable, in 
company with the prisoner, Atzerodt, about 
a quarter to 1 o'clock, on the 14th of 
April, and engaged a horse, which he told 
me to keep for him, and he would call for it 
at 4 o'clock. At a quarter past 4 he 
came and asked me how much I would 
charge him for the hire of the horse. I 
told him five dollara He wanted it for 
four. I told him he could not have it for 
that He knew the horse, and inquired for 
that particular one. I went down to the 
stable with him, and told him to take a mare 
that was in the stable; but he would not 
have her. I then told him I would sive 
him the other horse. He then wanted to 



see the saddles and bridles. I showed him a 
saddle, and he said it was too small. Then 
I showed him another. That suited him 
very well, only that it had not the kind of 
stirrups he wanted. The stirrups were cov- 
ered with leather, and he wanted a pair of 
English steel stirrups. He then wanted to 
see the bridles. I took him into the ofifice 
and showed him the bridles, and he picked 
out a double-reined bridle. Before he mounted 
the horse he asked me how late he could 
stay out with him. I told him he could 
stay out no later than 8 o'clock, or 9, at 
furthest After that hour I became very 
uneasy about the horse, and wanted to see 
about it before I closed up the stable; and 
that is how I eot to see Atcerodt and Herold. 
At about 10 o'clock, bavins a suspicion 
that Herold waa going to tuce the horsa 
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away, I went acrosB E Street, and up Four- 
teenth Street, till I came upon Pennsylvania 
^Avenue, close to Willard's, where I saw 
Herold riding the roan horse. He seemed 
as if he was coming down from the Treasury 
upon the Avenue. He was passing Four- 
teenth Street; the horse was pulling to get 
to the stable, for he was a horse very well 
acquainted with the stable. I suppose Her- 
old knew me by the light of the lamp, for 
he turned the horse around, and I hallooed to 
him, "You get off that horse now; you 
have had it long enough;" but he put spurs 
to it, and went, as fast as the horse could 
go, up Fourteenth Street, making no reply to 
.me. He was a very fast horse, and all the 
time used as a lady's saddle-horse ; any one 
could ride him, he was so gentle and nice; 
his pace was a single foot rack. He would 
trot if you would let the bridle go slack. He 
was a light roan horse, black tail, le^s. and 
mane, and close on fifteen hands high. I 
kept sight of him until he turned to the east 
of F Street That was about twenty-five 
minutes past 10. 

I then returned to the stable for a saddle 
and bridle and horse myself, and went 
along the avenue until I came to Thirteenth 
Street ; went up Thirteenth Street to E ; along 
E until I came to Ninth, and turned down 
Ninth Street to Pennsylvania Avenue again. 
1 went along the avenue to the south side of 
the Capitol. I there met a gentleman, and 
asked him if he had passed any one riding on 
horseback. He said ves, and that they were 
riding very fast I ibllowed on until 1 got to 
the Navy Yard bridge, where the guard 
halted me, and called for the sergeant of the 
guard. He came out, and I asked him if a 
roan horse had crossed that bridge, giving 
him a description of the horse, saddle, and 
Jt>ridle, and tne man that was riding. He 
aaid, '* Yes, he has gone across the bridge." 
'^Did he stay lone here?" I asked. He re- 
|>lied, '*He said that he was. waiting for an 
acquaintance of his that was coming on ; but 
iie did not wait, and another man came 
riding a bay horse or a bay mare, right aAer 
Jiim.'^ " Did he tell you his name?" " Yes, 
^e said his name was Smith." I asked if I 
icould cross the bridge after them. He said, 
" Yes, you can cross, but you can not return." 
J said. ''If that is so, I will not go." So I 
turned around and came back to the city 
again. When I came to Third Street, I 
looked at my watch, and it wanted ten min- 
utes to 12. I rode. pretty fast going down to 
^the Navy Yard, but I rode slowly coming 
iback. I went along £ Street until I got to 
iFourteenth Street, and inquired of the fore- 
man at Murphy's stable, by the name of 
Dorsey, whether this roan norse had been 
put up there. He said, *' No ; but^" said he, 
'* you had better keep in, for President Lin- 
coln is shot and Secretary Seward is almost 
dead." I then returned to the stable, put 
«p the horse, came outaide of the office 



window, and sat down there; it was hal^patt 
1 o'clock. 

Cross-examined by Mb. Stokb. 

When I caught sight of Herold on the 
horse, near Willard's, the horse seemed some- 
what tired, and as if he wanted to go to the 
stable, and appeared as if he had been ridden 
a right smart distance. He was then goinff 
an easy kind of pace. I am quite satisfied 
that it was Herold I saw on my horse. 

I became acquainted with Herold by his 
calling at our stable, about the 5th or 6lh of 
April, inquiring for the man Atzerodt, but he 
did not inquire for him by name; he wanted 
to know if the man that kept the horse in 
the side stable had been there that day. He 
came to our stable every day, from about the 
5th or 6th of April until the 12th, inquiring 
for Atzerodt, and I saw him ride with hinL 
One day Atzerodt went out riding, and sent 
the horse back by Herold, and the next day 
Atzerodt asked, '* How did he bring the hone 
back ?" and if he rode him fast 

Sergeant Silas T. Cobb. 
For the Prosecution. — May 16. 

On the night of the 14th of April, I was 
on duty at the Navv Yard bridge. At about 
half-past 10 or 11 o clock, a man approached 
rapialy on horseback. The sentry challenged 
him, and I advanced to see if he was a proper 
person to pasa 

I asked him, "Who are you, sir?" He 
said, '' My name is Booth." I asked him 
where he was from. He made answer, " From 
the city." "Where are vou going?" I said; 
and he replied, " I am going home. ' I asked 
him where his home was. He said it was in 
Charles. I understood by that that he meant 
Charles County. I asked him what town. 
He said he did not live in any town. I said, 
" You must live in some town." Said he, " 1 
live close to Bean town ; but do not live in the 
town." I asked him why he was out so late; 
if he did not know the rule that persons were 
not allowed to pass after 9 o'clock. He said 
it was new to him; that he had had some- 
where to go in the city, and it was a dark 
night, and he thought he would have the 
moon to ride home by. The moon rose that 
night about that time. I thought he was a 
proper person to pass, and I passed him. 

[A photograph of J. Wilkes Booth was fhowii the wlt- 
nees.j 

That is the man that passed first He rode 
a small-sized horse, rather an under-sized 
horse, I should think, a very bright bay, with 
a shining skin, and it looked as though he 
had just had a short burst — a short push — 
and seemed restive and uneasy, much more 
so than the rider. In all, I had some three 
or four minutes' conversation with him before 
I allowed him to pass. 

In perhaps five or seven, or, at the outside, 
ten mmutes, another person came along. He 
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did not Mem to be riding m> rapidly as the 
fiist, or his horae did not ahow gigns of it s^ 
tDDch u the first I saked wbo he was, Had 
he said that bis name waa Smith, and that be 
wu going home; that be lived at the Whiti; 
Plains. 1 aaked him how'it was that he wae 
ODt 80 late. He made use of a rather iDdeli 
cato expressian, and aaid that he had been ii 
bad companj. I brought him np before thi 
^ard-house door, so that the light shone Aill 
in his face and on hia hone. 

[Ths McHid, DmTid 1. Huold, WM dtttoMd 
ftnldDBtUatloii.] 

He b verr near the aiie of the second 
honemani but, I should think, taller, al- 
though I can not be sure, as he waa on 
horseback. He had a lighter complexion 
than this man. After his ezplaoatJOD, 1 
allowed him to paae. He rode a medium- 
■iied, roan horse. I should think the horse 
was going at a heavy racking pace, or some- 
thing like tbat. The horse did nob move 
like a trotting horse. He carried his head 

Afterward, a third borsemaD rode up, and 
made inquiry after a ro^n horse; after 
paseing on a roan horse. He made 
quiry about the other horseman who had 
passed first He did not seem to have any 
bnsinees on the other side of the bridge thst 
I considered of sufficient importance to paa& 
him, and so I turned him back. 

I do not think the moon was up at that 
lime, but rose ailer the horsemen nad gone 

Folk QABiiDfnL 

FcT tkt Fn*ecuHm~ — May Iff. 

On the night of the 14th of April last, I 

waa on the Bryantown road, coraiog to 

Wasbir^ton, and about 11 o'clock, whei 

Good Hope Hill, 1 met two horsemen, 

about half a mile behind the other, and both 
riding very fasL The first, who was 
dark horse, I think a bay, asked me if a 
horseman had passed ahead; he then aaked 
me the road to Marlboro, and if it did not 
turn to the rig^L I told him no; to keep 
the straight road 

. As the second horseman rode up, a lot of 
reamstere were passing at the time, and I 
henrd him ask them whether a horseman 
had poased ahead; I do not know whether 
he asked them or me; I did not answec 
He rode a roan horse, a light horse, a roan or 
an iron-gray, 

Oroti-txamintd by Ub. Cox. 
I met the first horseman two miles and a 
half or three miles from the city, half-way 
np the hill. It was not over five or ten 
minutes belbre the second horseman came 
along. Both at them were riding very fasL 
I got off the bill entirely before I met the 



I Jonr ]£ Iaotk 

Far the Pivteeution. — M^ 13. 
I rcaide at Ura Sortatt's tavern, Surratta- 
I vjlle, and am engaged in hotel-keeping and 
farming. Some five or six weeks before the 
assassination of the President, John H'. Snr- 
ratt,DavidE. Herold, andO. A. Alzerodtcame 
to my honss^ Atzerodt and Surratt drove 
up to my house in the morning first, and 
went toward T. B., a post-office about five 
miles below there. They had not been gone 
more than half an hour, when thev returned 
with Herald. All three, when tbey came 
into the bar-room, drauk, I think, ^oha 
Surratt then called itie into the ftont parlor, 
and on the eo& were two carbines, with 
ammunition ; also a rope fW>m sixteen to 
twenty feet in length, and a monkey-wrenclL 
Surratt asked me to take care of these thin^ 
and to conceal the carbines. I told hint 
there was no place to conceal them, and I 
did not wish to keep such thinga He then 
took me into a room I had never been in, 
immediately above the store-room, in tha 
back part of the building. He showed m« 
where I could put them underneath the joists 
of the second floor of the main bnilding. 
1 put them in there ac^rding to his direo- 

I stated to Colonel Wells that Surratt pnt 
them there, but I carried the arms up and 
put them in there myself There was also 
one cartridge-box of ammunition. Surratt 
said he mat wanted these articles to stav Ua 
a few days, and he would call for tnem. 
On the Tuesday before the assassioation of 
the President, I was CDmine to Washington, 
and I met Mrs. Surratt, on ue road, at Union- 
town. When she first broached the subject 
to me about the articles at my place, I did 
not know what she bad reference to. Then 
she came out plainer, and aaked me about 
the " shootin^-irona" I bad myself forgot- 
ten about their being there. I lold her they 
were hid away for ba<&, and that 1 waa 
afraid the house might be searched. Sha 
to get them out rMdy ; that they 
would be wanted soon. I do not recollect 
distinctly the first question she put lo me. 
Ber languE^e was indistinct, aa if she wanted 
to draw my attention to something, so that 
would understand. Finally abe 
bolder with it, and said they 
would be wanted soon. I told her that I 
idea of having them buried ; that 
I was very uneasy about having them 

On the 14th of April I went to 'Marlboro 
attend a trial ther > ■ •• 



met me out by the wood-pile as 1 drove 

th some fish and oysters in m<r buggy. 

She told me to have those shooting-irona 

ready that night, there would be some parties 

who would call for them. Sha gave mt 
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something wrapp^ in a piece of paper, 
which I took up etaira, and found to be a 
field-glam. She told me to get two bottles 
of whisky ready, and that these things were 
to be called for that night 

Just ahoMi midnight on Friday, Her- 
old came into the house and said, ** Lloyd, 
for God's sake, make haste and get those 
things." I diet not make any reply, but 
went straight and got the carbines, supposing 
they were the parties Mrs. Surratt nad re- 
ferred to, though she didn't mention any 
names. From the way he spoke he must 
have been apprised that I already knew what 
I was to give him. Mrs. Surratt told me to 

five the carbines, whisky, and field-glass. I 
id not give them the rope and monkey- 
wrench. Booth did n't come in. I did not 
know him ; he waa a stranger to me. He re- 
mained on his horse. Herold oame into the 
house and ^ot a bottle of whisky, and took 
it out to him, and he drank while sitting 
on his horse. Herold, I think, drank some 
out of the glass before he went out 

I do not think they remained over five 
minutea They only took one of the car- 
bines. Booth said he could not take his, be- 
cause his leg was broken. 

Just as they were about leaving, the man 
who was with Herold said, " I will tell you 
some news, if you want to hear it," or some- 
thing to that effect I said, "I am not par- 
ticular ; use your own pleasure about telling 
it" " Well,'^ said he, "I am pretty certain 
that we have assassinated the President and 
Secretary Seward." I think that was his 
language, as well as I can recollect Whether 
Herold was present at the time he said that, 
or whether he was across the street, I am 
«of positive; I was much excited and un- 
nerved at the time. 

The moon was shining when the men 
came. The man whose leg was broken was 
on a light-colored horse ; I supposed it to be 
a gray horse, in the moonlight It was a 
laree horse, I suppose some sixteen hands 
hign ; the other, ridden by Herold, was a bay, 
and not so large. 

Between 8 and 9 o'clock the next morning 
the news was received of the assassination 
of the President, and I think the name of 
Booth was spoken of as the assassin. 

I have heard Atzerodt called by the nick- 
name of "Port Tobacco." I used to call 
him '* Miserable," and then I called him, for 
a long time, "Stranger." I do not think I 
had been acquainted with him over two 
months before the assassination. 

[Two carbines, Spencer riflei, were exhibited to the wit- 
nesa.] 

The carbines were brought in covers. The 
cover that is on this one looks like the cover 
in which it was brought to me. I took the 
cover off one, and the peculiar kind of 
breech attracted my attention, never having 
seen one like it before. They look like the 
carbines that were brought to my place. 



Oross-^xamined hy M& AiKBff. 

I rented Mrs. Surratt's house at Surratts* 
ville, about the first of December last, and 
Mrs. Surratt frequently came there aifter 
that When I met Mrs. Surratt on the 
T^^esday preceding the assassination, I was 
coming to Washington, and she was going 
to mv place, I supposed. I stopped, and so 
did sue I then got out and went to her 
^^ggy- I^ l*ft<l been raining, and was very 
muddy. I do not know that tlie word "car- 
bine" was mentioned. She spoke about 
those shooting-irons. It was a very quick 
and hasty conversation. I am confident that 
she named the shooting-irons on both oc- 
casions; not so positive about the first as 
I am about the last; I know she did on 
the last occasion. On the Friday I do not 
think Mrs. Surratt was there over ten min* 
utea 

When I first drove up to the wood-yard, 
Mrs. Surratt came out to where I was. "The 
first thing she said to me was, "Talk about 
the devil, and his imps will appear," or 
something to that effect I said, "I was not 
aware that I was a devil before." "Well," 
said she, "Mr. Lloyd, I want you to hare 
those shooting-irons ready; there will be 
parties here to-night who will call for them." 
At the same time she gave me something 
wrapped up in a newspaper, which I did not 
undo until I got up stairs. 

The conversation I had with Mrs. Sur- 
rat about the shooting-irons was while I was 
carrving the fish "and oysters into the house: 
Mrs. Surratt then requested me to fix her 
bufTgy for her. The front spring bolts were 
broken; the spring had become detached 
from the axle. I tied them with some cord ; 
that was the only fixing I could give them. 
Mra Offutt, my sister-in-law, was, I believe, 
in the yard ; but whether she heard the con- 
versation or not, I do not know. 

The first information that I gave of this 
occurrence was to Lieutenant Lovett and 
Captain Cottingham, some time about the 
middle of the week ; but I did not detail all 
the circumstances. I told these ofiScers that 
it was through the Surratts that I had got 
myself into the difficulty. If they had never 
brought me on there, I never would have got 
myself into difficulty, or words to that effect; 
and I gave full infbrmation of the particu- 
lars to Colonel Wells, on the Saturday week 
following. 

When Booth and Herold left my house, 
they took the road toward T. B. Herold 
came up toward the stable between ine and 
the other man, who was on the light-colored 
horse, and the>' rode off at a pretty rapid 

?;ait When Iierold brought back the bottle 
rom which Booth had drank the whisky, he 
remarked to me, " I owe you a couple of 
dollars;" and said he, "Here." With that 
he offered me a note, which next morning I 
found to be one dollar, which just about paid 
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fi>r the bottle of liquor titer ^^ ji^ pretty 
oearl; drank. 

I think I told Mn OffiiU, after Mrp. 8ur- 
ratt ireat awaj, that it was a field-elaas she 
bad brought. Shs did not tell me thai Un. 
Surratt gave her a package. 

By Mb. Doaru. 

I did not know his uame to be AteeTodt 
aotil, 1 suppose, two or three weeks at l~ 
brthert. 

By Ua SrotTB. 

Booth did not take a carbine with him. 
I otiljr brought one carbine down ; Booth 
■aid he could not carry his ; I had the car- 
btoe then in my bed-chamber. It was no 
great while after Ktrs. Surratt left, when, ac- 
cording to her orders, I got them from the 
Stor«-room and carried them to my bed-room 
to hare them ready. I brought the carbine 
and gate it to Heroid before they said they 
bad killed the President; they never told me 
that until they were about riaing off. I was 
right smart in liquer that allemoon, and 
mAst night I got more so, I went to bed be- 
tween 8 and 9 o'clock, and slept very soundly 
nnlil 12 o'clock. I woke up just as the 
clock struck IZ A good many soldiers came 
thare on Saturday, and on Sunday night 
Others came and searched the place. When 
they asked ir I had seen two men pass that 
way in tihe morninz, I told them I had not 
That is the only thing I blame myself about. 
If I had given the information they asked 
of me, I should have been perfectly easy re- 
garding iL This is the only thing I am 
•ony Idid not do. 

RtealUd for the Proteeution. — Jtfay 15. 
Crott-examined by Ua. Aikbn. 

When the party brought the carbines to 
my house, Mr. Surratt assisted me in carry- 
ini them up stairs, together with the cartr 
ridge-boxes, and they were immediately con- 
oealed between the joists and ceiling of an 
nnflnished room, where they remained until 
that Friday when Mrs. Surratt gave me in- 
formation that they would be wanted that 
night I then took them out, according to 
her direction, and put tlicm in my bed-room, 
SO as to have them convenient for any pai^ 
ties that might call that nighL I 



»f wDieky, according to her directions. 

LiBtmnAKi Albzakdbr Lovbtt. 

For tht ProatcttUon. — May 16. 

On the day after the assassination of the 

President, I went with others in pursuit of 

the marderere. We went by way of Surratls- 

*)]te ta the house of I>r. Samuel A. Uudd, 

which isalMut thirty miles from Washington, 

and about onen^uarter of a mile or so on the 

road that mns from Bryantown, arriving there 



on Tuesday, the 18th of April Dr. Mudd, 
whom I recognize among the accused, did 
not at first seem inclined to give us any satis- 
faclion; allerward he went on to slate that 
on Saturday morninB, at daybreak, two stran- 
gers hod come to Dis place; one of them 
rapped at tiie door, the other remained on 
his horse. Uudd went down and opened the 
door, and with the aid of the young msn 
who had knocked at the door helped th* 
[other, who had his leg broken, off bis horse, 
look him into his house and set his leg. 

On asking him who the man with the 
broken leg was, he said he did not know; 
he was a stranger to him. The other, he 
said, was a young man, about seventeen or 
eighteen years of age. Hudd said that oue 
of them called for a razor, which he fur- 
nished, together with soap and water, and th* 
wounded man shaved off his mouslach& 
One of our men remarked that thie was sus- 
picious, and Dr, Mudd said it did look sua- 
pictoua. I asked him if he hod any other 
Wrd He said, " Yes, he had a long ptur of 
whiskers." Ue said the men remained there 
but for a short time, and 1 understood him 
that they left in the course of the morning. 
He said that the wounded man went off on 
crutches that he (Mudd) bad had made for 
him. He said the other led the horse of the 
injured man, and he (Mudd) showed them 
the way across the swamp. He told me that 
he had heard, at church, on Sunday moni' 
ing, that the President had been assassinated, 
but did not mention by whom. We were 
at hia house probably an hour, and to the 
last be represented that those men were ea< 
tire strangers to him. 

It was generally understood at this time 
that Booth was the man who assassinated 
the President; even the darkeys knew it; and 
I was told by them tliat Booth had been there, 
and that he hod his leg broken. 

On Friday, the 21st of April, I went to Dr. 
Mudd's again, for the purpose of arresting 
him. When he found we were going to search 
the hoi ' ■' * 



she 



,t up 



be said something to his wife, and 
p stairs and brought down a booC 



Mudd said he had cut 


t off the man's leg. 


n order to set the leg, 
lop of the boot, and 


I turned down th* 


law the name "J. 



I called Mudd's attention to it, and he 

id he had not taken notice of it before; 

Some of the men said the name of Booth 

was scratched out, but I said that the name 

of Booth had never been written. 

feal.illliiplBft^Dtbt 



Tha 



is the boot 



At the second interview, he still insisted 
that the men were strangers to him. 1 made 
the remark to bim that his wife said she 
hod seen the whiskers detached from his 
face, and I suppose he was satisfied then, for 
he Bubsequeniiy said it was Booth. After w* 
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lefl his hoase, one of the men showed him 
Booth's photograph, and Mudd remarked 
that it did not Iook like Booth, except a lit- 
tle across the eye& Shortly after that, he 
said he had an introduction to Booth in No- 
vember or December last, at church, from a 
roan named Johnson or Thompson. On be- 
ing questioned, he said he had been along 
with Booth in the country, looking up some 
land, and was with him when he bought a 
horse of Esquire Gardiner, last fall. 

Although I was in citizen's clothes at the 
time, and addressed no threats to him. Dr. 
Madd appeared to be much fHghtened and 
anxious. When asked what arms the men 
had. Dr. Mudd stated that the injured man 
had a pair of revolvers, but he said nothing 
about the other having a carbine, or either 
of them having a knife; his manner was 
very reserved and evasive. 

Cross-examined hy Mr. Ewino. 

At the time that Dr. Mudd was describing 
to me the " two strangers " that had been 
to his house, I did not tell him of my track- 
ing Booth flrom Washington ; I did not men- 
tion Booth's name at all ; it was not my busi- 
ness to tell him whom I was afler. 

On my second visit. Dr. Mudd was out, 
and his wife sent after him ; I walked down 
and met him. I was accompanied by spe- 
cial officers Simon Gavacan, Joshua Lloyd, 
and William Williams. After we entered the 
house, I demanded the razor that the man 
had used. It was not until after we had 
been in the house some minutes, and one of 
the men said we should have to search the 
house, that Dr. Mudd told us the boot had 
been found, and his wife brought it to us. 

I asked him if that might not be a false 
whisker; he said he did not know. I asked 
this because Mrs. Mudd had said that the 
whisker became detached when he got to the 
foot of the stairs. The Doctor never told me 
that he had Booth up stairs; he told me he 
was on the sofa or lounge. 

Mudd stated, at our first interview, that 
the men remained but a short time; after- 
ward his wife told me that they had staid 
till about 3 or 4 o'clock, on Saturdav after- 
noon. I asked Mudd if the men had much 
money about them. He said they had con- 
siderable greenbacks; and, in this connection, 
although I did not ask him if he had been 
paid for betting the man's leg, he said it was 
customary to make a charge to strangers in 
such a case. When Dr. Mudd said he had 
shown the men the way across the swamps, 
I understood him to refer to the swamps a 
thousand yards in the rear of his own house. 
He told us that the men went to the Rev. 
Dr. Wilmer's, or inquired for Parson Wil- 
mer's; that betook them to the swamps; that 
they were on their way to Allen's Fresh; 
^ut I paid no attention to this at the time, 
as I considered it was a blind to throw us off 
our track. We, however, afterward searched 



Mr. Wilmer's, a thing I did not like to do, 
as I knew the man by reputation, and waa 
satisfied it was unnecessary. We tracked 
the men as far as we could. We went into 
the swamp and scoured it all over ; I wenl 
through it half a dozen times; it was not m 
very nice job though. I first heard fh>m 
Lieutenant Dana that two men had been at 
Mudd's house. I afterward heard from Dr. 
George Mudd that a party of two had been 
at Dr. Samuel Mudd' a 

Cross-examined hy Mr. Stonk 

When we first went to Dr. Samuel Madd'a 
house, we were accompanied by Dr. Georgt 
Mudd, whom we had taken from Bryantown 
along with us. Our first conversation waa 
with the Doctor's wife. When we asked Dr. 
Mudd whether two strangers had been there, 
he seemed very much excited, and got aa 
pale as a sheet of paper, and blue about tb# 
lips, like a man that was frightened at som^ 
thing he had done. Dr. George Mudd wae 
present when I asked if two strangers had 
been there. He had spoken to Dr. Samuel 
Mudd previous to that He admitted that 
two strangers had been there, and gave m 
description of them. 

In my first interview with Mudd on th« 
Tuesday, I did not mention the name of Booth 
at all ; and it was not till I had arrested him, 
when on horseback, that he told me he wan 
introduced to Booth last fall, by a man 
named Johnson or Thompson. 

Lieutenant David D. Dana. 

For the Prosecution. — May 20. 

On Saturday, the day after the assassina- 
tion of the President, I sent a guard of four 
men ahead of me to Bryantown, and they 
arrived about half an hour before me. I 
arrived there about 1 o'clock. I commu- 
nicated the intelligence of the assassination, 
and the name of the assassin, to the citizens; 
it spread through the village in a quarter of 
an nour. Some of the citizens asked me if 
I knew for a certainty it was J. Wilkea 
Booth, and I told them yes, as near as a 
person could know any thing. 

■ William Williams. 

For the Prosecution. — May 17. 

On Monday, the 17th of April, in com- 
pany with some cavalry, I proceeded to Sur- 
rattsville. On the next day, Tuesday, I ar- 
rived at Dr. Mudd's. He was not at home, 
and his wife sent for him. I asked if any 
strangers had been that way, and he saia 
there had not Some of the officers then 
talked with him. I think he stated that ha 
first heard of the assassination of the Presi- 
dent at church, on the Sunday morning. Ha 
seemed to be uneasy, and unwilling to give 
us any information without being asked di- 
rectly. 
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On Friday, the 2l8t, we went there again 
fbr the purpose of arreeting Dr. Mudd. He 
was not at home, hut his wife sent for him. 
I asked him concerning the two men who 
had heen at his house, one of thein having a 
broken leg. He then said that they had 
been there. I asked him if those men were 
not Booth and Herold. He said they were 
not He said he knew Booth, havine been 
introduced to him last fall by a man by the 
name of Thompson, I believe. 

Afler we had arrested him, and were on 
our way to Bryan town, I showed him Booth's 
picture, and asked him if that looked like 
the man who had his leg broken. Afler 
looking at the picture a little while, he said 
it did not; he aid not remember the features; 
after awhile, however, he said it looked 
something like Booth across the eyes. 

At our second visit to Dr. Mudd's house, 
[ informed Mr& Mudd that we had to search 
the house. She then said 

Mr. EwiNO. You need not state what Mrs. 
Mudd said. 

The JuDGB Adyooatb. Any thing that was 
said in Dr. Mudd's presence is admissible. 

The witness contmued. This was said, I 
believe, in Dr. Mudd's presence. She said 
that the man with the broken leg had lefl 
his boot in the bed. She then went and 
brought the boot down. It was a long rid- 
ing-boot, with "J. Wilkes" and the maker's 
name, ."Broadway, N. Y.," written inside. 
The boot was cut some ten inches from the 
instep. 

Dr. Mudd said that the men had arrived 
before daybreak, and that they went away 
on foot between 3 and 4 o'clock on the af- 
ternoon of Saturday. He had set the man's 
leg, and had had crutches made for him by 
one of his men. 

Cross-examined hy Mr. Stone. , 

Lieutenant Lovett was present at this con- 
versation. I believe it was on Friday that 
Dr. Mudd said that the first knowledge he 
had of the assassination was received at 
church on the Sunday before.^ I asked him 
the question on Friday, if "two strangers" 
had been there. He said that there had 
been. Two men had come there at day- 
break; one, a smooth-faced young man, ap- 
parently seventeen or eighteen years of age, 
and that he had set the leg of one of them. 
They had come to his door and knocked, 
and he had looked out of the window up 
stairs, and asked them who they were. I 
believe he said their reply was that they 
were friends, and wanted to come in. Dr. 
Mudd then came down stairs, and, with the 
assistance of the young roan, got the wounded 
man off his horse into the parlor, and ex- 
amined his leg on the sofa. The wounded 
roan had a moustache, he said, and pretty 
long chin-whiskera I asked him if he 
thouffht the whiskers were natural. He 
•aid ne could not tell. The injured man 



had a shawl round his shoulders. Dr. Mudd 
said that on leaving they asked him the 
road to Parson Wilmer's, and that he had 
shown them the way down to the swampc 
I did not pay much attention to their going 
to Parson Wilmer's at first, because I 
thought it was to throw us off the track; 
but we followed the road as far as we 
could, after which we divided ourselves, and 
went all through the different swamp roada 
The road is not much frequented. We found 
horses' tracks, but not such as satisfied me 
that they were the tracks of these men, and 
we heard nothing of theid on the road. We 
got to the Rev. Mr. Wilmer's, I think, on 
the Wednesday evening. We were actine 
under the orders of Major O'Beime, and 
Lieutenant Lovett had charge of our squad. 

< I 

• • 

Simon Gataoan. 
For the Prosecution. — May 17. 

I was at Dr. Mudd's house on the fore- 
noon of Tuesday, the 18th of April, in pur- 
suit of the murderers of the President We 
inquired if two men passed there on the 
Saturday rooming afler the assassination, 
and Dr. Mudd said no. Then we inquired 
more particularly if two men had been there, 
one having his leg fractured. He said yea 
In answer to our questions, he told us tnat 
they had come about 4, or half-past 4, on 
Saturday morning, and rapped at his door; 
that he was a little alarmed at the noise, but 
came down and let them in; that he and the 
other person assisted the man with the 
broken leg into the house, and that he at- 
tended to the fractured leg as well as he 
could, though he had not much facilities for 
doing so. I believe he said the wounded 
person staid on the sofa for awhile, and after 
that was taken up stairs, and remained 
there until between 3 and 5 o'clock in the 
afternoon of Saturday. He said that he 
went out with the other man to find a bugey 
to take away the wounded man, but could 
not get one. I understood him to say that 
on leaving his house they first inquired the 
road to Allen's Fresh, and also to the Rev. 
Dr. Wilmer's, and that he took them part 
of the way to show them the road. He told 
us he did not know the persons at all 

On Friday, the 21st, we went to Dr. 
Mudd's agam, for the purpose of arrest- 
ing him and searching his house. He was 
not in, but his wife sent for him. When 
he came, we told him that we would have 
to search his house. His wife then went up 
stairs and brought down a boot and a razor. 
Inside the leg of the boot we found the 
words, " J. Wilkes." We asked him if he 
thought that was Booth, and he said he 
thought not He said the man had whis- 
kers on, but that he thought he shaved off 
his moustache up stairs. When we inquired 
of X him if he knew Booth, he said that he 
was introduced to him last fall by a man 
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named Thompson, but he thought the m&n 
who had been there was not Booth. 

Orosi-examined by Ms. Ewino. 

Our conversation with Dr. Mudd lasted 
probably an hour. He was asked questions 
by all of ua Lieutenant Lovett was there 
lul the time. When Mrs. Mudd brought 
down the boot and razor, we thought we 
had satisfactory evidence that Bootu and 
Herold had been there, and did not search 
the house further. I believe there was a 
photograph of Booth shown to Dr. Mudd 
on Tuesoay, and he said he did not rec^ 
ognize it, but said there was something 
about the forehead or the eyes that resem- 
bled one of the partiea 

Joshua Llotd. 
For the Prosecution, — May 16. 

I was engaged with others in the pursuit 
of the murderers of the President in the di- 
rection of Surrattsville. We got to Dr. 
Mudd's on Tuesday, the 18th. I asked him 
if he had not heard of the President being 
assassinated ; he said yea I then asked him 
if he had seen any of the parties — Booth, 
Herold, or Surratt; he said he had never 
seen them. 

On Friday, the 21st, at the second inter- 
view, he said two men came there about 4 
o'clock on the Saturday morning, and re- 
mained there until about 4 in the afternoon. 
They came on horseback ; one of them had 
a broken le^, and when they left his house 
one was ridmg and the other walking, lead- 
ing his horse. 

As we were sitting in the parlor, Mra Mudd 
seemed very much worried, so did the Doc- 
tor, and he seemed to be very much excited. 
At this interview Lieutenant Lovett and Mr. 
Williams did most of the talking; I was not 
well. Dr. Mudd said that he had been in 
company with Booth ; that he had been in- 
troduced to him by a man named Thorn p- 
sonv I think he said, at church. He offered 
no explanation of his previous denial. When 
the men left, he said they went up the hill 
toward Parson Wilmer's, and I think he said 
he showed them the road. I understood 
him to say that the man's leg was broken 
by the fall of the horse. 

Orose-examned by Ma. Ston^ 

It was late on Tuesday evening when we 
were thera Each time that we went to his 
house Dr. Mudd was out, but not far away, 
for he was not long in retmrning with the 
messenger sent for him. At the first inter- 
view, I asked if any strangers had passed 
that way, and then if Booth and Herom had 
passed; I described them to him, and the 
Qorses they rode, and he denied either that 
any strangers or Booth and Herold had 
passed. Tne intorview only lasted a few 
minutes. 



Booth's portrait was shown to Dr. M«d^ 
He told us that Booth had been down thaif 
last fall, when he was introduced to him bj 
Mr. Thompson. I think he said Booth waa 
there to buy some property. 

Before he came to the house, Mra Mudd 
brought us the boot, and when the Doctor 
saw that we had the boot, he admitted that 
Booth had been there. Dr. Mudd then 
brought the razor down himself, and gave it 
to Lieutenant Lovett 

WiLUB S. Jbtt. 

For the ProsecuiioTL — May 17. 

I was formerly a member of the Nintli 
Virginia Cavalry. More recently, I was sta- 
tioned in Caroline County, Virgmia, as com* 
missary agent of the Confederate States Gov- 
ernment 1 was on my way from Fauquier 
County (where 1 had been with Moeby's 
command) to Caroline County, Virginia^ in 
company with Lieutenant Ruggles and a 
young man named Bain bridge. At Port 
Conway, on the Rappahannock, I saw a 
wagon down on the wharf, at the ferry, on 
the Monday week after the assassination of 
President Lincoln. A young man got out of 
it, came toward us, and asked us what com* 
mand we belonged to. We were all dressed 
in Confederate uniform. Lieutenant Buggies 
said, " We belong to Mosby's command.'* 
He then said, *' If I am not inquisitive, can 
I ask where you are going?" 1 spoke, then, 
and replied, " That's a secret, where we ara 
going.'\ After this we went back on the 
wharf, and a man with crutches got out of 
the wagon. One of us asked him what com* 
mand he belonged to, and he replied, *' To 
A. P. Hill's corps." Herold toip us their 
name was Boyd ; that his brother was wounded 
below Petersburg, and asked if we would 
take him out of the linea We did not toll 
him where we were going. Herold asked us 
to go and take a drink, but we declined. We 
then rode up to the house there, and having 
tied our hor8es, we all sat down. After we 
had talked a very short time, Herold touched 
me on the shoulder and said he wanted to 
speak to me; he carried me down to the 
wharf, and said, '' 1 suppose you are raising 
a command to go South?" and added that 
he would like to go along with ua At 
length I said, '' 1 can not ^o with any man 
that I do n't know any thing about ' He 
seemed very much agitated, and tlien re- 
marked, " We are the assassinators of the 
President" I was so much confounded that 
I did not make any replv then that I remem- 
ber. Lieutenant Ruggles was very near, 
watering his horse ; I called to him, and he 
came there, and either Herold or myself re- 
marked to Lieutenant Ruggles that they were 
the assassinators of the President Booth 
then came up, and Herold introduced himself 
to us, and then introduced Booth. Herold 
passed himself off to us first as Boyd, and 



PXTBStirC AVm OAPTUBS of booth ASJ> HBIIOU). 



91 



naid he wanted to pass under that name. 
He afterward told ub their true names were 
Herold and Booth, but they kept the name 
of Bojd. Boothf I remember, had on hie 
band "J. W. B." We went back then to 
the house, and sat down there some time on 
the Btepa Then we went across the river. 
Booth rode Ruggles's horse. Herold was 
walking. When we got on the other side of 
Uie river, before they got out of the boat, I 
got on my horse and rode up to Port Royal, 
went into a house, and saw a lady. I asked 
her if she could take in a wounded Confed- 
erate soldier, just as he represented himself to 
me, for two or three day& She at first con- 
sented; then afterward she said she could 
not I walked across the street to Mr. Catp 
litt's, but he was not at home. We then 
went on up to Mr. Garrett's, and there we left 
Booth. Herold and all of us went on up the 
road, then, to within a few miles of Bowling 
Green. Bainbridge and Herold went to Mrs. 
Clark's, and Buggies and mvself to Bowling 
Green. The next day Herold came to Bow- 
ling Green, spent the day, had dinner, and 
left in the evening, and that was the last 
I saw of him, except the ffight that they 
were caught, when I went down there; I saw 
him the next morning in the custody of the 
officers. I recognize the prisoner Herold as 
the man that I saw with Booth. 

Cross-examined by Mr. Stons. 

Herold said he wanted us to help in get- 
ting Booth further South, but we had no fa- 
cilities ; and he seemed a good deal disap- 
pointed after we made known our real object, 
that we were going on a visit Booth was 
not present when Herold told me they were 
the assassinators of the President; when he 
came up, he said he would not have told, 
that he did not intend telling. Herold did 
not appear very self-possessed; his voice 
trembled very much, and he was a good deal 
agitated. His languajze was, " We are the 
assassinators of the President;" and then, 
pointing back to where Booth was standing, 
he said, " Yonder is J. Wilkes Booth, the 
man who killed the President," or he may 
have said *' Lincoln." I have never taken 
the oath of allegiance, but am perfectly will- 
ing to take it 

EyEBTON J. COKGBR. 

For the Prosecution, — May 17. 

I assisted in the pursuit of the murderers 
of the President 

JrooB Advocate. Will you please take up 
the narrative of the pursuit at the point where 
you met with Willie Jett, and state what oc- 
curred until the pursuit closed. 

Wttnsss. On the night of the capture, I 
found Jett in bed in a hotel in Bowling Green. 
I told him to get up; that I wanted him. He 
put on his pants, and came out to me in the 
front part of the room. I said, ** Where are 



the two men who came with you across the 
river 7" He came up to me and said, " Can I 
see you alone?" I replied, "Yes, sir, you 
can.' Lieutenant Balcer and Lieutenant 
Doherty were with me. I asked them to go 
out of the room. After they were gone, he 
reached out his hand to me and said, " I know 
who you want and I will tell you where they 
can be found.'^ Said I, " That 's what I want 
to know." He said, " They are on Uie road 
to Port Royal, about three miles this side of 
that" " At whose house are they ?" I asked. 
"Mr. Garrett's," he replied; "I will go there 
with you and show you where th^ are now, 
and you can get them." I said, " Have you a 
horse ? " " Yes, sir." " Get it, and get ready 
to go." I said to him, " You say they are on 
the road to Port Royal?" "Yes.sir.'^ I said 
to him, " I have just come from there." He 
stopped a moment, and seemed to be consider- 
ably embarrassed. Said he, " I thought you 
came from Richmond If you have come that 
way, you have come past them. I can not 
tell you whether they are there now or not" 
I said it did not make any difference; we 
would go back and see. He dressed; had hia 
korse saddled ; we gathered the party around 
the house together, and went back to Mr. 
Garrett's house. Just before we got to the 
house, Jett, riding with me, said, "We are 
very near now to where we go through ; let ua 
stop here and look around. He and I rode 
on together. I rode forward to find the gate 
that went through to the house, and sent 
Lieutenant Baker to open another. I went 
back^for the cavalry, and we rode rapidly up 
to the house and bam, and stationed the men 
around the house and quartera 

I went to the bouse and found Lieutenant 
Baker at the door, telling somebody to strike 
a light and come out I think the door was 
open when I got there. The first individual 
we saw was an old man, whose name was said 
to be Garrett I said to him, " Where are 
the two men who stopped here at your 
house?" " They have gone." "Gone where?" 
" Gone to the wooda " Well, sir, where- 
abouts in the woods have they gone?" He 
then commenced to tell me that they came 
there without his consent; that he did not 
want them to stay. I said to him, " I do not 
want any long story out of vou ; I just want 
to know where these men have gone." He 
commenced over again to tell me, and I turned 
to the door and said to one of the men, 
" Bring in a lariat rope here, and I will put 
that man up to the top of one of those locust 
treea" He did not seem inclined to telL 
One of his sons then came in and said, " Do n't 
hurt the old man; he is scared; I will tell 
you where the men are you want to find." 
Said I, " That is what I want to know ; where 
are they ? " He said, " In the barn." 

We then left the house immediately and 
went to the bam, and stationed the remaining 
part of the men. As soon as I got there. I 
neard somebody walking around inside on the 
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hMj. By that time ftnotber Garrett had come 
from somewhere; and Lieatenant Baker said 
to one of them, ^ You must go in the bam 
and get the arms from those men." I think 
he made some objection to it ; I do not know 
certainly. Baker said, " They know you, and 
YOU can go in." Baker said to the men inside, 
"We are going to send this man, on whose 
premises you are, in to get your arms, and you 
must come out and deliver yourselves up." I 
do not think there was any thing more said. 
Garrett went in, and he came out very soon 
and said, "This man says 'Damn you, you 
have betrajred me,* and threatened to shoot 
me." I said to him, '* How do you know he 
was going to shoot you?" Said he, "He 
reached down to the hay behind him to get 
his revolver, and I came out" I then directed 
Lieutenant Baker to tell them that if they 
would come out and deliver themselves np, 
rery well ; if not, in five minutes we would 
set the barn on fire. Booth replied : "Who 
are you ; what do you want ; whom do you 
want?" Lieutenant Baker said, "We want 
you, and we know who you are; give up jour 
arms and come out" I say Booth; for I 

£ resumed it was he. He replied, "Let us 
ave a little time to consider it" Lieuten- 
ant Baker said, " Very well ; " and some ten 
or fifteen minutes probably intervened between 
that time and any thing further beine said. 
He asked again, '* Who are you, and wnat do 
you want ? I said to Lieutenant Baker, " Do 
not by any remark made to him allow him to 
know who we are; vou need not tell him who 
we are. If he thinks we are rebels, or thinks 
we are his friends, we will take advantage of 
it ; we will not lie to him about it, but we need 
not answer any <juestion8 that have any refer- 
ence to that subject, but simply insist on his 
coming out, if he will." The reply was made 
to him, " It do n't make any difference who 
we are ; we know who you are, and we want 
Tou ; we want to take you prisoners." Said 
he, " This is a hard case ; it may be I am to 
be taken by my friends." Some time in the 
conversation he said, " Captain, I know you 
to be a brave man, and I believe you to be 
honorable; I am a cripple. I have got but 
one leg; if you will withdraw your men in 
'line' one hundred yards from the door, I will 
come out and fight you." Lieutenant Baker 
replied that he did not come there to fight; 
we simply came there to make him a prisoner ; 
we did not want any fight with him. Once 
more after this he said. "If you'll take your 
men fifty yards from tne door, I'll come out 
and fight you ; give me a chance for my life." 
The same reply was made to him. His answer 
to that was, in a singular theatrical voice, 
" Well, my brave boys, prepare a stretcher for 
me." 

Some time passed before any further con- 
Tersation was held with him. In the mean 
time I requested one of the Garretts to pile 
0ome brush up affainst the comer of the barn — 
pine bougha He pat some np there, and after 



awhile came to me and said, "This man in 
side says that if I put any more bmah ia 
there he will put a ball through me." " Vetj 
well," said I, " you need not go there again* 
After awhile Booth said. "There's a man in 
here wants fo come out ' Lieutenant Bakar 
said " Very well ; let him hand his arms oat| 
and come out" Some considerable talk 
passed in the barn ; some of it was hea«d| 
some not One of the expressions made om 
of by Booth to Herold, who was in the bam, 
was, "You damned coward, will vou leave 
me now? Go, go; I would not have yon 
stay with me." Some conversation ensued bih 
tween them, which I supposed had reference 
to the bringins; out of the arms, which was 
one of the conditions on which Herold was to 
come out It was not heard ; we could simply 
hear them talking. He came to the door uid 
said, " Let me out" Lieutenant Baker bM 
to him, " Hand out your arms." The reply 
was, " I have none." He said, " You earned 
a carbine, and you must hand it out" Booth 
replied, "The arms are mine, and I have goi 
them." Lieutenant Baker said, "This man 
carried a carbine, and he must hand it out" 
Booth said, " 9bon the word and honor of a 
gentleman, he nas no arms; the arms aia 
mine, and I have got them." I stood by the 
side of the Lieutenant and said to hini. 
'* Never mind the arms ; if we can get one of 
the men out, let us do it, and wait no longer." 
The door was opened, he stuck out his handa; 
Lieutenant Baker took hold of him, brought 
him out, and passed him to the rear. I went 
around to the corner of the barn, pulled some 
hay out, twisted up a little of it, about biz 
inches long, set fire to it, and stuck it back 
through on top of the hay. It was loosCi 
broken-np hay, that had been trodden upon 
the barn-fioor. It was very light, and blaied 
very rapidly — ^lit right up at once. • 

I put my eye up to tne crack next to the 
one the fire was put through, and looked in, 
and I heard something drop on the floor, 
which I supposed to be Booth's cratch. He 
turned around toward me. When I first got 
a glimpse of him, he stood with his back 
partly to me, turning toward the frontdoor. He 
came back within five feet of the corner of 
the barn. The only thing I noticed he had 
in his hands when he came was a carbine: 
He came back, and looked along the cracks, 
one after another, rapidly. He could not see 
any thing. He looked at the fire, and from 
the expression of his face, I am satisfied he 
looked to see if he could put it out, and , 
was satisfied that he could not do it; it waa 
burainff so much. He dropped his arm, re- 
laxed his muscles, turned around, and start- 
ed for the door at the front of the barn. I 
ran around to the other side, and when 
about half round I heard the report of a 
pistol. I went rieht to the door, and went 
mto the barn ana found Lieutenant Baker 
looking at Bogth, holding him, or raising 
him up, I do not know which. I said to 
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bin, "He shot fainiaeir." Said he, "No, he^lrom one of the gun-ships; and, if he died 
did Botj either." Said I, "Whereaboata is he jin the space of an hour, to get the beet cod- 
ehot — in the bead or oeck?" I raised him vejsnce he could, and bring him on. 
then, and looked on the right side of the ! I Staid there some ten minatca after that 
neck, and saw a place where the blood was j was said, when the doctor there said he was ' 
ining oat I said, "Yes, sir; he shot' ' ' 



himaelf " Lieatensnt Baker replied verr i 
esUy that be did not I then said, "Let us 
can; him out of here; this will soon be 
twning." We took him up and carried him 
oat on the grass, anderneatn the locoit-treee, 



wert iEoWb tribe wUneii.l ' *" " "" 

That is the knife, belt, and holster taken 
from Booth ; the pistols I did not 



a little w^y from the door. I went back 1 "'tli any <^re, but they looked like these, 
into the bam immediately to see if the fire That is the pocket compass, with Uie candle 



eonld be pnt down, and tried somewhat 
self to pnt it ont, but I could not; it wa.° 
burning so fast, and there was no water ami 
nothing to help with. I then went back. 
Befine this, I supposed him to be dead. K-i 



grease on it, just ss we found it; the spur I 
turned over to Ur. Stanton, and I judge this 
to be the one token from Booth. That it 
the carbine we look ; it is a BpeDcer rifle, 
and has a mark on the breech by which I 



had all the appearance of a dead man ; but 't"°" •■■ Both the pistols and carbine wera 
when I got back to him, his eyee and mouth I loaded. I unloaded the carbine 
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« moHng. I called immediately for 
water, ((nd put it on bis face, and he somen 
rerired, and attempted to speak. I put 
ear down close to his mouth, and he m 
several eSbrts to speak, and finall; I under- 
stood him to say, ''Tell mother I die for my 
eonntry." I said to him, " Is that what you 
sayT' repeating it to him. He said, "Ye " 
They carried him from there to the porch 
ICr. Garrett's house, and laid him on an i 
attaw bed, or tick, or something. By that time 
he rerired eonaidetabl^ ; he could then talk ir 
a vhisper, so as to be intelligibly undeniood , 
be oonid not speak above a whisper. Ht 
wanted water; we ^ve itto him. Uewantei 
to be turned on his Ace. I said to him 
" Yon can not lie on your face ; " and he want 
ed to be turned on bis side; we turned bin 
upon his side three times, I think, but hi 
conld not lie with any comfort, and wanted 
to be turned immedistely back. He asked 
me to putmy hand on bis throat and presv 
down, which I did, and he said, " Harder." 
I pressed down as hard as I thought 
saiy, and be made very strong 
cODgh, but was unable to do so- 
lar exertion could he mak& I supposed be 
thought something was in his throat, and 1 
said to him, "Open your mouth and put oul 
*onr tongue, and I will see if it bleeds." 
Whioh be did. I said to him, "There is no 
blood in your throat; it has not gone through 
any part of it therft" He repeated two or 
three times, " Kill me, kill me." The reply 
was made to him, "We don't want to kill 
yon; we want you to get well." I then took 
what things were in liis pockets, and tied 
them up in a piece of paper. He was not 
then quite dead He would — once, perhaps, 
in five minutes — gasp; bis heart would al- 
most die out, and then it would commence 
ogi^n, and by a few rapid beats would make 
a alight motion. I left the body and the 
misoner Herold in charge of Lieutenant 
Baker. I told him to wait an hour if Booth 
WM not dead; if he recovered, to wait there 
aad MDd over to fielte Plain for a nrgeon 



nyseir in 
Mr. Secretary Stanton's office, and these an 
the cartridges that I took out; there was one 
in the barrel, and the chamber was flill. 
These are the bills of exchange; I put mj 
initials on them. 

[All IhM* ■rtlclea ««n vatlo arideneai U»Ib*MU tf 
»Fluiiin in tripllut*. th« Snt of tlie tt wu tmi m 

iFo. U«. THE ONTABIO BANK, 

[Slftmp.] A'DUBwt BmKlt. 



To Henn. Gtrnn HIIIi A Co.. LoDdDD. 

;Slsii«l! H, STANUe, Kuuu. 

The farm of Mr. Oarrett, in whose barn 
Booth was captured and killed, is in Caroline 
County, Va., about three miles from Port 
" Dyal, on the road to Bowling Green. 

I bad seen John Wilkes Booth in Wash- 

f;ton, and recognized the man who waa 
led as the same. I had before remarited 
resemblance to his brother, Edwin Booth, 
whom I had often seen play. 

I recognize among the accused, the man 
Herold, whom we took prisoner on that oo- 
caaion, in the barn. We found on Herold a 
Nmall piece of a school map of Virginia, 
embracing the region known as theKoilhem 
Keck, where they were captured. 

Orots-examined by Ha. Stonb. 
We found no arms on Herold. He had 
me conversation with Booth while in the 
barn, in which Booth called him a coward; 
and when the queetion of delivering op the 
arms was raised. Booth said that toe arms 
were all hia When Booth said, "There is 
n man in here who wants to get out," I 
think he added, "who had nothing to do 

I think we got to Garrett's bam about 2 
o'clock in the morning, and it was about 
fifteen minutes past 3 Uiat Booth waa ahot 
and carried out on the grass. 
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Sbro't Boston Cosbbtt. 

For the ProtecudotL — May 17. 

^ Thv Judge Adyooatb. Conger has just de- 
tailed to the Ck>mini88ion the circumstances 
connected with the pursuit, capture and kill- 
ing of Booth) in which, I believe, you were 
engaged. I will ask you to state what part 
you took in the capture and killing of Booth, 
taking up the narrative at the point when you 
arrived at the house. 

Sergeant Boston Corbbtt. When we rode 
up to the house, my commandin^officer, Lieu- 
tenant Doherty, told me that Booth was in 
that house, saving, '' I want you to deploy the 
men right and le^ around the house, and see 
that no one escape&" Which was done. After 
making inquiries at the house, it was found 
that Booth was in the bam. A guard was 
then lefl upon the house, and the main por- 
tion of the men thrown around the barn, 
closely investing it, with orders to allow no 
one to escape. We had been previously 
cautioned to see that our arms were in readi- 
ness for use. After being ordered to surren- 
der, and told that the barn would be fired in 
five minutes if he did not do so, Booth made 
many repliea He wanted to know who we 
took him for; he said that his leg was broken ; 
and what did we want with him ; and he was 
told that it made no difference. His name 
was not mentioned in the whole afiair. They 
were told that they must surrender as prison- 
trs. Booth wanted to know where we would 
take them, if they would give themselves up 
as prisoners. He received no satisfaction, 
but was told that he must surrender uncondi- 
tionally, or else the barn would be fired. The 
parley lasted much loneer than the time first 
set ; probably a full half hour ; but he posi- 
tively declared that he would not surrender. 
At one time he made the remark, " Well, my 
brave boys, you can prepare a stretcher for 
me;" and at another time, "Well, Captain, 
make quick work of it; shoot me through 
the heart," or words to that effect ; and thereby 
I knew that he was perfectly desperate, and 
did not expect that he would surrender. 
After awhile we heard the whispering of 
another person — although Booth had pre- 
viously declared that there was no one there 
but himself — who proved to be the prisoner 
Herold. Although we could not distinguish 
the words, Herola seemed to be trying to per- 
suade Booth to surrender. After awhile, he 
sang out, " Certainly," seeming to disdain to 
do BO himself. Said he, "Cap, there is a 
man in here who wants to surrender mighty 
bad." Then I suppose words followed inside 
that we could not here. Herold, perhaps, 
thought he had' better stand by him, or some- 
thing to that effect Then Booth said, "O. 
go out and save yourself, my boy, if you can ; ' 
and then he said, " I declare before my Maker 
Uiat this man here is innocent of any crime 
whatever," seeming willing to take all the 
blame on himself and trying to clear Herold. 



He was told to hand out his arms. Herold 
declared that he had no arms, and Booth d^ 
clared that the arms all belonged to him, and 
that the other man was unarmed. He waa 
finally taken out without his arms. 

Immediately after Herold was taken oni^ 
the detective, Mr. Conger, came round to the 
side of the barn where I was, and passing me, 
set fire to the hay through one of the cracka 
of the boards a little to my right I had 
previously said to Mr. Conger, thoueh, and 
also to my commanding ofiicer, that tne poa- 
sition in which I stood left me in front of 
a large crack — you might put your hand 
through it — and I knew that Booth could 
distinguish me and others through these 
cracks in the barn, and could pick us off if 
he chose to do so. In fact, he made a re 
mark to that effect at one time. Said he, 
** Cap, I could have picked off three or foiir 
of your men already if I wished to do aa 
Draw your men off fifty yards, and I will 
come out," or such words. He use<)> such 
language many times. When the fire was 
lit, which was almost immediately after, 
Herold was taken out of the barn. As the 
fiame rose, he was seen. We could then dia- 
tinguish him about the middle of the bam, 
turning toward the fire, either to put the fire 
out or else to shoot the one who started it; I 
did not know which ; but he was then coming 
toward me, as it were, a little to my right— a 
full front breast view. I could have shot him 
then much easier than when I afterward did, 
but as long as he was there, making no dem- 
onstration to hurt any one, I did not shoot 
him^ but kept my eye on him steadily. 

Finding the fire gaining upon him, he 
turned to the other side of the bam, and got 
toward where the door was, and as he got 
there I saw him make a movement toward 
the door. I supposed he was going to fight 
his way out. One of the men, who was wash- 
ing him, told me that he aimed the carbine at 
me He was takine aim with the carbine, 
but at whom I could not say. My mind waa 
upon him attentively to see that he did no 
harm, and when I became impressed that ii 
was time I shot him, I took steady aim on 
my arm, and shot him through a large crack 
in the barn. When he was brought out I 
found that the wound was made in the neck, 
a little back of the ear, and came out a little 
higher up on the other side of the head. 
He lived, I should think, until about 7 o'clock 
that morning; perhaps two or three hours 
after he was shot I did not myself hear 
him speak a word after he was shot, except 
a cry or shout as he fell. Others, who were 
near him and watching him constantly, said 
that he did utter the words which were pub- 
lished. 

I recognize the prisoner Herold amonff the 
accused as the man we took out of the barn. 
I had never seen Booth before, but from a re- 
mark made by my commanding ofiicer, while 
on the boat going down to Belle Plain, thai 
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Booth's leg was broken, I felt sure it was 
Booth that I fired at ; for when the men in the 
bam were summoned to surrender, the reply 
of the one who spoke was that his leg was 
broken, and that he was alone. I knew also, 
from his desperate language, that he would 
not be taken alive, and such remarks, that it 
was Booth, for I beMeve no other man would 
act in such a way. 

Oross^xamined hy Mr. Stoke. 

From the conversation in the barn, I judge 
that Hcrold was at first anxious to surrender, 
and upon Booth's refusing to do so, I rather 
Uiougnt he desired to stay with him ; but I can 
not say whether it was before or after that 
that Booth declared before his Maker that the 
man with him was innocent of any crime 
whatever. 

I wish to state here, as improper motives 
have been imputed to me for the act I did, 
that I twice offered to my commanding officer. 
Lieutenant Doherty, and once to Mr. Conger, 
to go into the barn and take the man, saying 
that I was not afraid to go in and take him ; 
it was less dangerous to go in and fi^ht him 
than to stand before a crack exposed to his 
fire, where I could not see him, although he 
could see me; but I was not sent in. Im- 
mediately when the fire was lit, our positions 
were reversed ; I could see him, but he could 
not see me. It was not through fear at all 
that I shot him, but because it was my im- 
pression that it was time the man was shot; 
lot I thought he would do harm to our men 
in trying to fight his way through that den, if 
I did not 

Capt. Edward Dohertt. 
For the Prosecution. — May 22. 

I had command of the detachment of the 
Sixteenth New York Cavalry that captured 
Booth and Herold. 

Judge Adyocatr The circumstances of the 
capture havine been fUlly detailed by other 
witnesses, I will ask you to state the part you 
took, if any, in the capture of the prisoner 
Herold, and all he said on that occasion. 

WmrESS. There had been considerable con- 
versation with reference to the arms that Booth 
and Herold had inside of Garrett's barn. 

We requested Booth and Herold to come 
oat of the barn. Booth at first deni^ that 
there was anybody there but himself, but 
finally he said, ** Captain, there is a man here 
who wishes to surrender awful bad." Mr. 
Baker, one of the detectives who was tliere. 
said, *' Let him hand out his arm&" I stooa 
by the door and said, " Hand out your arms 
and you can come out" Herold replied, " I 
have no arms," Mr. Baker said, "We know 
I exactly what you have got" I said, "We 
had better let him out Mr. Baker said, 
" No, wait until Mr. Conger comes here.'* I 
aaid, "No; open that door," directing a man 
lo open the door; " I will take that man out 



myself" The door was opened, and I directed 
Herold to put out his hands; I took hold of 
his wrists and pulled him out of the barn. I 
then put my revolver under my arm and ran 
my hands down him to see if he had any 
arms, and he had none. I then said to him. 
" Have you got any weapons at all about 
you?" He said, "Nothing at all but this," 
pulling out of his pocket a piece of a map of 
Virginia. Just at this time the shot was 
fired and the door thrown open, and I dragged 
Herold into the barn with me. Booth had 
fallen on his back. The soldiers and two de- 
tectives who were there went into the barn 
and carried out Booth. I took charge of 
Herold ; and when I got him outside he said, 
'' Let me go away ; let me go around here ; I 
will not leave ; I will not go away." Said I, 
" No, sir." Said he to me, " Who is that that 
has been shot in there in the barn ? " " Why," 
said I, " you know well who it is." Said he, 
"No, I do not; he told me his name was 
Boy a." Said I, "It is Booth, and you know 
it''^ Said he, "No, I did not know it; I did 
not know that it was Booth." , 

I then took him and tied him by the hands 
to a tree opposite, about two yards from where 
Booth's body was carried, on the verandah 
of the house, and kept him there until we 
were ready to return. Booth in the mean time 
died, and I sewed him up in a blanket Previ- 
ous to this I had sent some cavalry for the 
doctor; and we got a negro who lives about a 
mile from there, with a wafon, and put the 
body on board the wagon, and started for Belle 
Plain. 

Herold told me afterward that he met 
this man by accident about 8%ven miles from 
Washington, between II and 12 o'clock on the 
night of the murder. He said that after they 
met they went to Mathias Point, and crossed 
the Potomac there. He did not mention the 
houses at which they stopped. Dr. Stewart's 
house was mentioned by some one as a place 
at which they had stopped, but whether it was 
by Herold or not I do not remember. 

Oros9-^xandned hy Mr. Stone. 

Booth said, while in the bam, that he was 
the only guilty man, and that this man'Herold 
was innocent, or words to that effect Herold 
made no resistance after he was captured. 

Surgeon-General J. K. Barnes. 

For the Prosecution, — May 20. 

I examined the body of J. Wilkes Booth 
after his death, when he was brought to this 
city. He had a scar upon the large muscle 
of the leftside of his neck, three incnes below 
the ear, occasioned hy an operation performed 
by Dr. May of this city for the removal of a 
tumor some months previous to Booth's death. 
It looked like the scar of a burn instead of 
an incision, which Dr. May explained by the 
fact that the wound was torn open on the stage 
when nearly well 
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DEFENSE OF DAVID E. HEROLD. 



C&nuR Eu B. Bduonds, U. S. N.—May 27. 
By Uk. Stonb. 
I know Dftvid E. H«rold, one of th« |iri»- 
onen; I saw him at his home in Waahiog- 
ton on the 20th and 21et of Febraary. I am 
poaitiTe in taj recollection of it 

Fbakoib B. Wauh.— JVay 30. 
1 mide in Washington, on Eighth Street, 
aut. I have known the prieoner, David E. 
Herald, Bioce be waeaboj; have knoWD him 
intimately since October, 1863. I am a 
draggiet, and employed Herold aa a clerk 
cleTcn moDtha PnriDg thia time, he lived 
fa) m; house, and I knew of nothiag ob- 
jectionable in his character. He was light 
and trifling in a great man; things, more 
like a bo; than a man, but 1 never saw anj 
thing to find fault with in his moral char- 
acter. He was temperate in bis habits, and 
regular in his houta. He woe eaailv per- 



•naded aod'le^, 



< than 



B usually thi 



eaae with young men of hia age ; J considered 
btm boyish in every respecL I should aup- 
poae him (o be about twenty-two years of age. 

J AMU NOKBS. — Stay 30. 

By Hr. Stonb. 
I have lived in Woshington since 1827; 
Maide in that part called the Navv Yard. I 
have known the prisoner, Herold, from his 
birth — about twenty4hree yeara^ I believe. | 
With his family I have been intimate fori 
Mghteen or nineteeti yeara ; there are seven | 
children living, I believe, and he is the only> 
boT. I have alwaya looked upon him aa a 
l«ht and trifling boy; that very little relia- ce 
bUitf was to be placed i& him; and Iconaider ' oi 
bim more easily influenced bj thoae around 
him than the generalit; of ^ oung men of his 
age. I havB never heard him enter inU) any 
aisament on any anbject in the world, like 
other young men; all hia conversation was 
light and tnSing. 

WiLUJJi H. KnLOta.— Jtfoy 3a 

By Hk. Sron. 

I have lived next door to Hr. Herold for 

thirteen years, and know the prisoner, David 



S Gerald, well During laat Febrtiary.I 
HBS home, m; wife being aick, and 1 saw ue 
prisoner a good deal then ; I may have Men 
liini ever; day, except, perhaps, four or flvti 
I consider his character ver^ boyish. I eee 
liim often with bova; he is ver^ fond of 
their comjMny, and never associates witfc 
men. He is fond of aport, gnoning, dogs, etc 

Emu Hbbold.— JUi^ 30: 

^ Ur. Stonb. 

I am sister of David E, Herold. I know 

that my brother waa home on the 15th of 

i February laat; I remember it from my hav- 
ing Enai faim a valentioe, which he received 
on the 15th ; and my sislers tslked with him 
atiout it I aleo knew that he was at home 
on the 19(h of February; it was the Sondaj 
st^er Valentine'a day. I remember takiw ■ 
piLchfT of water up stairs, and my brother 
nit't me in the passage and wanted it; bal 
I ivijiild not give it to him; he theu tried to 
tiiku it from me, and we both got wet from 
the ivater being apilled. He waa also at 
lioiiie between those days. 

Mas. Uart Jeneikb. — May 30. 

By Ma. Stosb. 

I know the priaoner, David K Hendd. 

lie WHS at my house on the 18th of Febnutr; 

iiipt, and received my renL I have hia re 

pt of that date to show iL 



Uks. Elizabeth Ports. — JIfay 30. 
By Ua. Stonb. 
I l^now the accuaed, David E. Herold. I 
can not say whether he was in WaahingtOB 
on tlie 20th of laat February, but t know 
he wu there on the 19ih, for he came to 
my liouse for his money. Aa I was not 
prt'pnred, I told him t would send it to him 
the nut dav, which 1 did, and 1 have hie 
receipt for the money, dated the 20th. 

Da. Cbablbb W. Datis.— JHay 31. 

£y Mb. Stonb. 

1 reside in Waahingtoo Ci^, near tlw 

Navy Yard. I was formerly in the Qnartw- 

master'a Department on General Woora 
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•Uiffl I hare known the prisoner, Herold, 
from earlj boyhood, hayine lived a great part 
of the time next door. At present I live 
four or five squares off, but I see him fre- 
quently. I do not know that I can describe 
his character in better terms than to say that 
he is a boy; he is trifling, and always has 
been. There is venr little of the man about 
him. From what I know of him, I should 
•ay he is very easily persuaded and led; I 
should think that nature had not endowed 
him with as much intellect as the generality 
of people possess. I should think his age is 
about twen^-two or twenty-three, but I con- 
sider him £ur more of a boy than a man. 



Dr. Samttel A. H. MoKim. — May 31. 
By Mr. Stonb. 

I reside in Washington City, the eastern 

S.rt I am acquainted with the prisoner, 
erold; can scarcely say when I did not 
know him; I have known him.very well for 
the last six years. I consider hin^ a very 
light, trivial, unreliable boy; so much so 
that I would never let him put up a prescrip- 
tion of mine if I could prevent it, feeling con- 
fident he would tamper with it if he thought 
he could play a joke on anybody. In 
mind, I consider him about eleven years of 
age. 
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TESTIMONY CONCERNING EDWARD SPANGLER. 



Jacob Bittbrspattgh. 

Fhf the Proaeeution. — May 19. 

I know the prisoner, Edward Spangler. 
He boarded where I did, at Mrs. Scott's, on 
the comer of Seventh and G Streets. He had 
no room in the house; he took his meals 
there, and slept at the theater. He used to 
keep his valise at the house, and when the 
detectives came and asked if Spangler had 
any thing there, I gave it to them. He had 
no clothes there, nothing but that valise; I 
do not know what it contained. I am com- 
monly called Jake about the theater. 

Recalled for the ProseeuHon. — May 30. 

I was a carpenter in Ford's Theater down 
lo the 14th of April last, and was there on 
that night when the President was shot He 
oecnpied the upper box on the left-hand side 
of the stage, the right as you come in from 
the firont My business was to shift wings 
on the stage and pull them off, and fetch 
things out of the cellar when needed. 

I was standing on the stage behind the scenes 
on the night of the 14th, when some one 
called out that the President was shot, and 
directly I saw a man that had no hat on run- 
ning toward the back door. 

He had a knife in his hand, and I ran to 
•top liipi, and ran through the last entrance, 
ana as I came up to him he tore the door 
open. 1 made for him, and he struck at me 
with the knife, and I jumped back then. He 
then ran out and slammed the door shut 1 
then went to get the door open quick, and I 
thought it was a kind of fast; 1 could not 
ffet it open. In a moment afterward I opened 
Uie door, and the man had just got on his 
horse and was running down the alley ; and 
then I came in. 1 came back on the sta^e 
wlierc I had left Edward Spangler, and he hit 

7 



me on the face with the back of his hand, 
and he said, " Do n*t say which wav he went 
I asked him what he meant by slapping me 
in the mouth, and he said, " For Ghoa's sake, 
shut up; " and that was the last he said. 

The man of whom I speak is Edward 
Spangler, the prisoner at the bar. I did not 
see any one else eo out before the man with 
the knife. A tall, stout man went out after 
me. 

Oross-examined by Mr. Ewiko. 

When 1 heard the pistol fired I was stand- 
ing in the center of the stage, listening to the 
play, and Spangler was at the same place, 
just about ready to shove off the scenes; I 
stood nearest the door. I am certain we both 
stood there when the pistol was fired. I did 
not at first know what had happened. Some 
one called out ** Stop that man;" and then 1 
heard some one say that the President was 
shot, and not till then did I know what had 
occurred. When 1 came back, Spangler was 
at Uie same place where I had left him. 
There was a crowd in there by that time, both 
actors and strangers. When Spangler slapped 
me there were some of the actors near who 
had taken part in the play ; one they called 
Jenny — I do not know what part she took — 
was standing perhaps three or four feet from 
me ; I do not know whether she heard what 
he said ; he did not say it so very loud. He 
spoke in his usual tone, but he looked as if 
he was scared, and a kind of crying. I 
heard the people halloo, " Bum the theater ! '* 
"Hang him and shoot him I" I did not, 
that 1 know of, tell a number of persons what 
Spangler said when he slapped me. I did not 
tell either of the Messra Ford; 1 told it to 
nobody but Gifford, the boss. At Carroll 
Prison, the same week that I was released, 
I told him that Spangler said I should not 
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nj wbieh nj the man went I told ft it- 
tective that Spaogler bit me in the mouth 
i*iCh hia o^n hand. I do not know hia name ; 
he waa one or Colonel Baker's men ; had blactt 
wbiakere and moustache, and weighed aboot 
one hundred and forty pounds, I should think. 
" p to the house where I board in 



IccUon of telling any one else, though I migh t 
hare said something at the table, and the reat 
might have heard. 

1 saw Booth open the back door of thr 
theater and shut it, but I did not know who 
he was then ; I did not see his face right I 
was the first person that got to the door after 
he lefl; I opened the door, but did not shut 
iL The big man that ran out Bl\er me might 
have been live or six yards from me when I 
heard him, or it might hare been soraebody 
else, call out, "Which way?" 1 cried out, 
"This way," and then ran out, leaving the 
door open. By that time the man had got 
on his horse and gone off down the alley. 1 
•aw the big man outside, and have not seen 
him since. I did not take particular notice 
of him ; but he wan a tolerably tall man. It 
might have been two or three minutes alter I 
went out till 1 came back to where Spangler 
was standing, and found him kind of scared, 
and as if he had been crying, 1 did not aay 
ftoy thing to him before he said that to me. 
It waa Spangler'a place, with another man, tn 
■hovetbesceueson; he was where he ought to 
be to do the work he hod to do. I did noi 
hear any one call Booth's name. It was not 
till the people were all out, and I came out- 
side, that I heard some say it was Booth, and 
MDie say it waa noL Spangler atid I boarded 
together) we went home to supper together, 
OD the evening of the assassination, at G 
o'clock, and returned at 7. 

WiLUUi Batos. 
Stetdttd/or lAt Pmeeutw*. — May 19. 



jing-honse. It waa the next week after th* 
assassination. I did not aearoh him; nj 
ordera were to arrest him. 



I Chablbs H. RoaoB. 

For the Pra»uvH!m.—May 19. 
I After the arrest of the prisoner, Edward 
S|)anglcr, I went, in company with two of 
'the Provost Marshal's aetectives, to the 
house on the north-east comer of Seventh 
and H Streets, where he took hia meala 
When we inquired for his trunk, we wore 
told that he kept it at the theater; but tha 
man at the house handed na a carpet-bag, 
in which we found a piece of rope meaanr- 
ing eighty-one feet, out of which the twiat 
was very carefully taken. The bog waa 
locked, but we found a key that unlocked iL 
It contained nothing but the rope, some 
blank paper, and a dirty shirtK»llar. I was 
not present when Spangler waa arreated. I 
went to his house between 9 and 10 o'clock 
on the night of Uonday, April IT. 

Oroai-examined by Ha. EwiNQ. 

It was a mat) called Jake, apparently a 
German, that told me it was Spangler'a h(^ 
and that it was all he had at the houw. He 
said he worked at the theater with Spangler. 
There were two other persons there, board- 
ers I presume. We got the rope from a 
bed-room on the second Soor that faced 
toward the aoutb ; the bag was right near 
where Jake had his trunk. I am satisfied 
that the coil of rope I see here now is the 
same that I took from Spangler'a carpet-hag. 

See testimony of 

Joe. Burroughs aliai "Peanuts," page 74 

Mary Ann Turner " 75 

Mary Jane Anderson " 75 

James L. Uaddoz " 75 

Joseph B. Stewart " 79 

Joe Simms " 80 

John Miles " 81 

John £. Buckingham " 73 
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IW tht Defente. — May 31, 
By Ub. EwiNO. 
I am maraeer of Groi'er'B Theater, and I 
have been in the habil of aeeing John Wilkefi 
Booth very frequently. On the day before 
the aasauination he came into the office 
during the aflemoon, interrupting me and 
the prompter of the theater in reading a 
mannscript He seated himself in a chair, 
and entered into a conversation on the gen- 
eral illumination of the citv that night. He 
aaked me if I intended to illuminate. I Baid 
jes, I should, lo a eert^n extent; but that 
the next night would be m; great night of 
the illumination, that being the celehratJon 
of the fall of Sumter. He then aaked, " Do 
jou intend to " or " Are you going to invite 
Uie Presidentr' My reply, I think, naa, 
"Yc8) that reminds me 1 must send that 
invitation." I had it in my mind for several 
dajB to invite the Presidential party that 
Bight, the 14[b. I sent my invitatibn to 
Hrs. Lincoln. Uy notes were usually ad- 
B the beat means of accom- 



that theater as the one id which to commil 
the crime. 
The CommiBsion aoBtained the objection. 

H. Cut Fobd. 
For the Defefue.-~Miai 31. 
By Ur. Ewno. 
On the 14th of April last I was treaaarer 
of Ford's Theater. I returned to the theater 
from my breakfast about half-past 11 o'clock 
that day, when my brother, James R Ford, 
t/ild me that the President bad eniaged a 
box for that night John Wilkea Booth wa* 
'' the theater about half an hour allerwaid. 
do not know that the fact of the Presi- 
dent's going to the theater that night was 
communicated to Booth, but 1 think it is 
very likely he found it out while there. I 



pliahiuK the object. 

Booth's manner, and his entering i 



the 



way he did, struck me as rather peculi 
He must have observed that we were busy, 
and it was not usual for him to come into 
the ofGce and take a seat, unlesB he was 
ioTited. He did upon this occasion, and 
miwie such a point of it that we were both 
COasiderabiy surprised. He pushed the mat- 
IfT so &r that I got up ana put the manu- 
script away, and entered into conversation 
with him. 

It is customary in theaters to keep the 
passage-way between the scenes and the 
green-room and the dressing-rooms clear, but 
much depends upon the space there is for 
storing scenes and furniture 

JTbeHmnMlwu tlicLlIng from Ihs wllnmj lhs|K»lll<io 



Mr. EwiKG. I wish merely lo show that, 
from the construction of Ford's Theater, it 
would be easier for the assassin lo effect his 
escape from Ford's Theater than it would be 
from Grover'a The purpose is plainlv to 
show that Ford's Theater was selected by 
Booth, and why Ford's Theater is spoken' of 
by him aa the one where he intended to 
capture or assassinate the President, and to 
relieve the employees of Ford's Theater, Ur. 
Spangler among them, from the imputation 
which naturally ansae from Booth's Mleotiog 



up he commenced talking to the parties 
standing around. Ur. Raybold then went 
') the theater and brought him out a let- 
that was there for him. He sat down on 
the steps and commenced reading it, This 
was about 12 o'clock. He staid there per 
I half an hour. I went into the otSce, 
when I came out again he was gone, 
told Ur. Raybold about fixing up and 
decorating the box for the Fresiilent Ihnt 
night, but he had the neuralgia in his face, 
and I fixed up the box in his place. 1 found 
two flags in the box already there, which 1 
got Mr. Kaybold to help me put up. An- 
other flag I got from the Treasury Depart- 
ment. It was the Treasury regimental flag. 
[ put this blue regimental flag in the center, 
and the two American flags above. There 
was nothing unusual in the decorations of 
the box, except the picture of Washington 
-)!aced on the pillar in the middle of the 
wx. This had never been used before. We 
usually used small flags to decorate the box; 
but as General Grant was expected to come 
with the President, we borrowed this flag 
from the Treasury regiment to decorate 

The furniture placed in the box consisted 
' one chair brought from the stage and a 
sofa, a few chairs out of the reception-room, 
and a rocking-chair, which belonged lo the 
same set, I hod brought from my bed-room. 
This chair hod been in the reception-room, 
but the ushers sitting in it had greased it 
ith their hair, and Ihad it removed to my 
Mm, it being a very nice chair. The only 
reason for putting that chair in the box was 
that it belonged lo the set, and I sent for it 
to make the box u uMt as poasibU 
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I received no snggestions fVom anj one as 
to the decoration of the box, excepting from 
Mr. Raybold and the gentleman who brought 
the flag from the Treasury Department 

All that Spangler had to do with the box 
v#li8 to take tne partition out There are two 
boxes divided by a partition, which, when 
the President attended the theater, was al- 
ways removed to make the box into one. 
Spangler and the other carpenter, Jake, re- 
ntoved it The President had been to the 
theater, I suppose, about six times during the 
winter and spring; three or four times during 
Mr. Forrest's engagements, and twice during 
Mr. Clark's engagement These are the 
only times I remember. 

I did not direct Spangler with respect to 
the removal of the partition ; I believe Mr. 
Kaybold sent for him. While we were in 
tlie box Spangler was working on the stage ; 
I think he had a pair of flats down on the 
stage, fixing them in some way. I called for 
a hammer and nails; he threw up two or 
three nails, and handed me the hammer up 
from the stage. 

Spangler, of course, knew that the Presi- 
dent was coming to the theater that evening, 
as he assisted in taking out the partition. 

In decorating the box I used my penknife 
to cut the strinp to tie up the flags, and left 
it there in the box. 

Three or four times during the season 
Booth had engaged box No. 7, that is part 
of the President s box, being the one nearest 
Uie audience. He engaged no other box. 

During the play that evening, the ** Ameri- 
can Cousin," I was in the ticketrofiice of the 
theater. I may have been out on the pave- 
ment in front two or three times, but I do 
not remember. I did not see Spangler there. 
I never saw Spangler wear a moustache. 

Oross-examined by Assistant Judqb Adyooatb 

BiNOHAM. 

None of the other boxes were occupied on 
the night of the President's assassmation, 
and I do not remember anv box being taken 
on that night I certainly did not know 
that the boxes were applied for, for that even- 
ing, and that the applicants were refused and 
told that the boxes were already taken. The 
applicants did not apply to me. Booth did 
QOt apply to me, or to any one, for those 
boxes, to my knowledge, nor did any one else 
for him. There were four of us in the oflice 
who sold tickets. There were not, to my 
knowledge, any applications for any box ex- 
cept the President's. There may have been 
applications without my knowledge. 

1 know nothing of the mortiae in the wall 
behind the door of the President's box. I 
beard of it afterward, but have never seen it, 
Bor did I see the bar said to have been used 
to fasten the door, nor did I see the hole 
bored tkroueh the first door of the Presi- 
dent's box, though I have since heard there 
was one. I have not been in the box tinea 



The screws of the keepers of the lock to 
the President's box, I understand, were burst 
some time ago. They were not, to my 
knowledge, drawn that day, and left so thai 
the lock would not hold the door on its be-» 
ing slightly pressed. It was not done in mj 
presence, and if it was done at all, it was 
without my knowledge. 

I do not remember any conversation with 
Mr. Ferguson before the dav of the assassin- 
ation about decorating the theater in celebra- 
tion of some victory. 

By Mr. Aikbit. 

The letter that Booth received on the day 
of the assassination, and read on the steps 
of the theater, was a long letter, of either 
four or eight pages of letter-paper — whether 
one or two sheets I do not know, but it waa 
all covered with writing. He sat on the 
steps while reading his letter, every now and 
then looking up and laughing. It was while 
Booth was there that I suppose he learned 
of the President's visit to tne theater that 
evening. There were several around Booth, 
talking to him. Mr. Giflbrd was there; Mr. 
Evans, an actor, and Mr. Grillet, I remem* 
her, were there at the time. 

'The President's visit to the theater that 
evening could not have been known until 12 
o'clock, unless it was made known by 8om« 
one from the Executive Mansion. It waa 
published in the Evening Star, but not in 
the morning papera 

I am not acquainted with John H. Surrati 

[Photograph of John H. Surratt exhibited to the wit* 
nefls.] 

I never saw that person that I know o£ 
By Mr. Ewino. 

I have never, to my knowledge, seen the 
prisoner, Heroldl 

The mortise in the passage-way was not 
noticed by me; the passage was dark, and 
when the door was thrown back against the 
wall, as it was that day, I should not be 
likely to notice it had it been there at that 
time. Had the small hole been bored in 
the door, or had the screws been loosenedf it 
is not likely I should have noticed them. 

By the Court. 

I might have stated in the saloon on Tenth 
Street that the President was to be at the 
theater that evening, and also that Gkneral 
Grant was to be there. 

Jahes R Fobd. 

For the Defense. — May 30. 

By Mr. Ewino. 

At the time of the assassination, I waa 
business manager of Ford's Theater. I waa 
first apprised of the President's intended visit 
to the theater on Friday morning, at half- 
past 10 o'clock. A young man, a messenger 
from tilt White Houaei came and engaged 
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the box. The President had been preyiouslj 
invited to the theater that night, and I had 
no knowledge of his intention to visit the 
Cheater nntil the reception of that message. 
I saw John Wilkes Booth about half-past 
12, two hours after I received this informa- 
tion. I saw him as I was coming from the 
Treasury Buildine, on the corner of Tenth 
and E Streeta I was going up £ Street, 
toward Eleventh Street; he was coming 
from the direction of the theater. 

Q. State whether, upon an^ occasion, you 
have had any conversation with Booth as to 
the purchase of lands, and, if so, where? 

Assistant Judge Advooate Binohah. I ob- 
JMl to the question. 

Mr. EwiNG. Testimony has abeady been 
admitted on that point 

Assistant Judge Advocate Bikoham. I 
know, but it is unimportant as to this man; 
there is no question about this man in the 



Mr. Ewnro. It is very important as to one 
of the prisoners. 

Assistant Judge Advocate Binohah. This 
witness can not be evidence for any human 
being on that subject^ no matter what Booth 
said to him about it I object to it on the 
ground that it is entirely incompetent, and 
has nothing in the world to do with the case. 
If this witness had been involved in it, I ad- 
mit it might be asked, with a view to excul- 
pate him from anv censure before the publia 

Mr. Ewivo. The Court will recollect that 
in Mr. Weichman'e testimony there was evi- 
dence introduced by the prosecution of an 
alleged interview between Dr. Mudd and 
Booth at the National Hotel, in the middle 
of January, which was introduced as a circum- 
stance showine his connection with the con- 
spiracy, wKich Booth is supposed to have 
tnen had on foot The accused. Dr. Mudd, 
is represented to have stated that the con- 
versation related to the purchase of his lands 
in Maryland. I wish to show by this wit- 
ness tliat Booth spoke to him frequently, 
throueh the course of the winter, of his 
speeuuitions, of his former speculations in 
oil lands, which are shown to have been 
actual speculations of the year before, and 
of his contemplating the investment of money 
in cheap lands in Lower Maryland. The 
effect of the testimony is to show that the 
statement, which has been introduced against 
the accused, Dr. Mudd, if it was made, was 
a b<ma fide statement, and related to an actual 
pending offer, or talk about the sale of his 
&rm to Booth. 

Assistant Judge Advocate Binghax. The 
only way, if the Court please, in which t^ey 
can do any thing in regard to this matter of 
the declaration of Mudd, if it was made, 
(and, if it was not made, of course it does 
not concern anybody,) is simply to show by 
legitimate evidence that there was such a ne- 
|»tialion going on between himself and Booth. 
Xha iwist I nake is, that it is not legitimate 



evidence, or any evidence at all, to introduee 
a conversation between Booth and this wit- 
ness at another time and place. It is no 
evidence at all, it is not colorable evidence, 
and the Court have nothing in the world to 
do with it It would be impossible to ask 
the witness anpr questions that would be more 
irrelevant or incompetent than the question 
that is now asked him. 

Mr. EwiNG. I will state to the Court 
further that it has already received tcstimonv, 
as explanatory of the presence of Booth in 
Charles County, of his avowed object in 
going there — testimony to which the Judge 
Advocate made no obiection, and which he 
must have then regarded as relevant This 
testimony is clearly to that point of explana- 
tion of Booth's visit in Lower Maryland, as 
well as an explanation of the allied conver- 
sation with Mudd in January. 

Assistant Judge Advocate Bingoam. The 
difference is this: the defense attempted to 
prove negotiations in Charles County, and 
we thought we would not object to that; but 
this is another thing altogether. It is an 
attempt to prove a talk, irrespective of time 
or place, or any thing else. 

The Commission sustained the objection. 

By Mb. Ewing. 

Q. Do you know any thing of the visit 
made by Booth into Charles Coujaty last 
fall; 

A. He told me 

Assistant Judge Advocate Bihgham objected 
to the witness giving the declarations of 
Booth. 

The Witness. I have never known Booth 
to go there. 

Q. Have you ever heard Booth say what 
the purpose of any visit which he may 
have made last tiiX to Charles County 
was? 

Assistant Judge Advocate Bihgham renewed 
his objection. 

The Commission sustained the objection. 

By Mb. Aikbn. 

The notice in the Evening Star that an- 
nounced the President's intended visit to the 
theater, also said that General Grant would 
be there. 

By Assistant Judgb Adyooatx Bubnxtt 

I wrote the notice for the Star in the 
ticketoffice of the theater about half-past 
11 or 12 o'clock, and sent it to the office 
immediately ; I at the same time carried one 
myself to the National Republican. The 
notice appeared in the Star about 2 o'clock. 
Before writing the notice I asked Mr. Phil- 
lips, an actor in our establishment, who was 
on the stage, to do it; he said he would after 
he had finished writins the regular adveiK 
tisementi. I also spoke to m^ younger 
brother about the propriety of writing it I 
had not seen Booth previous to writing tha 
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notice, nor do I remember speaking to any 
one else about it 

By Mr. Aikev. 

I had Bent the notice to the Star office 
before eeeing Booth. 

fExhibiting the photograph of John H. Sarratt.] 

I do not know Surratt I never remember 
seeing him. 

John McCulIou^h, the actor, left tliis city 
the fourth week in January. He returned 
with Mr. Forrest at his last engagement I 
do not know exactly when, but about the 
1st of April 

John T. Ford. 

For the Defense. — May 31. 

1 reside in Baltimore, and am proprietor 
6f Ford's Theater in the city of Washing- 
ton. The prisoner, Edward Spangler, has 
been in my employ three or four years at 
intervals, and over two years continuously. 

Spangler was employed as a stage hand, 
frequently misrepresented as the stage-car- 
penter of the theater. He was a laborer to 
assist in shoving the scenery in its place, 
as the necessity of the play required. These 
were his duties at night, and during the day 
to assist in doing the rough carpenter work 
incidental to plays to be produced. 

Q. State whether or not his duties were 
such as to require his presence upon the 
stage during the whole of a play. 

A. Strictly so; his absence for a moment 
might imperil the success of a play, and 
cautic dissatisfaction to the audience. It is 
very important to the effect of a play that 
the scenery should be well attended to in all 
its changes; and he is absolutely important 
there every moment from the time the cur- 
tain rises until it falls. There are intervals, 
it is true, but he can not judge how long or 
how brief a scene may be. 

On Friday, the day of the assassination, I 
was in Richmond. Hearing of the partial 
destruction of that city by fire, I went there, 
anxious to ascertain the condition of an 
uncle, a very aged man, and my mother-in- 
law. I did not hear of the assassination 
until Sunday night, and then I heard that 
Edwin Booth was charged with it On Mon- 
day morning I started for Washington by 
the 6 o'clock boat While on the boat I saw 
the Richmond Whig, which confirmed the 
report I had heard of the assassination on 
Sunday night 

During the performance of the " American 
Cousin," Spangler's presence on the stage 
would be necessary. The first scene of the 
third act is quick, only of a few moments' 
duration. The second scene is rather a long 
one, longer perhaps than any other scene in 
that act, probably eight, ten, or twelve minutes 
long. Spangler's presence would be neces- 
sary unless positively informed of the dura- 
tion of the scene. 



The second act depends very much upon 
the action and the spirit of the actors en- 
gaged in it Sometimes it is much more 
rapid than at others. In the second act I 
hardly think there is an interval of more 
than five or eight minutes between the timee 
that Spangler would have to move the scenes. 
His constant presence upon the stage woold 
be absolutely necessary if he attended to hie 
duties. 

In the intervals between the scenes, he 
should be preparing for the next change, to 
be ready at his scene, and to remain on the 
side where the stage-carpenter had assigned 
him his post of duty ; oesides, emergencies 
often arise during an act that require eztm 
services of a stage hand. 

J. B. Wright was the stage-manajm, 
James J. Gifford the stage-carpenter. The 
stage-manager directs, the stage-carpenter 
executes the work belonging to the entire 
stage. The duty of keeping the passage-way 
clear and in a proper condition belongs to 
Gifford's subordinates, the stage hands who 
were on the side where this passage is. It is 
the duty of each and every one to keep the 
passage-way clear, and is as indispeneaole as 
keeping the front door clear. The action of 
the plav might be ruined by any obstruction 
or hinderance there. 

My positive orders are to keep it always 
clear and in the best order. It is the pas- 
sage-way used by all the parties coming fVom 
the dressing-rooms. Where a play was per- 
formed like the "American Cousin," the 
ladies were in full dress, and it was abso- 
lutely necessary that there should be no 
obstruction there, in order that the play 
should be properly performed. Coming from 
the dressing-rooms and the green-room of the 
theater, every one had to use that passage. 
The other side of the stage was not used 
more than a third as much, probably. Most 
of the entrances by the actors and actresses 
are made on the prompt side; but many are 
essential to be made on the 0. P. side. By 
entrances to the stage, I mean to the pres- 
ence of the audience. The stage-mana)^er 
was a very exacting man in all those details, 
and I have always found the passage clear, 
unless there was some spectacular play, in 
which he required the whole spread of the 
stage. Then at times it would be partly in- 
cumbered, but not enough so to prevent the 
people going around the stage, or going to 
the cellar-way and underneaUi, and passing 
to the other side by way of the cellar. 

The " American Cousin " was a very plain 
play ; no obstruction whatever could be ex- 
cused on account of that play; it was all 
what we call flats, except one scene. The 
flats are the large scenes that cross the 
stage. ^ 

The prompt side, the side on which the 
prompter is located, is the position of the 
stage-carpenter, and opposite to where 
Spangler worked, which is on the O. F. side, 
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ojyposite the prompter's place. Keeping the 
paaeage-way dear woula not be a duty of 
Spangler^e, unless he was specially charged 
with it 

Spangler, I know, considered Baltimore 
his home. He buried his wife there about a 
jear ago, or less, while in my employ. He 
usually spent his summer months there, 
during the vacation of the theater, chiefly in 
orab-fishing. I have understood he was a 
great crab-fisher; we used to plague him 
about iU 

[Izhlblting a coil of rope found at Spa&sler'i boarding- 
iMOM, in his carpet-bag. J 

That rope might be used as a crab-line, 
though it is rather short for that purpose. 
Professional crab-fishers use much longer 
ropes than this, four hundred or five hun- 
dred feet long, though I have seen ropes as 
•hort as this, which I understand is eighty 
feet, used by amateurs in that sport The 
rope is supported by a buoy, and to it are 
attached smaller ropes or lines. 

Spangler seemed to have a ^reat admira- 
tion for J. Wilkes Boot'h^ I have noticed 
that in my business on the stage with the 
stage-manager. 

Sooth was a peculiarly fascinating man, 
and controlled the lower class of people, 
■uch as Spangler belonged to, more, I sup- 
pose, than ordinary men would. Spangler 
was not in the employ of Booth, that I know, 
and only since the assassination have I heard 
that he was in the habit of waiting upon 
hioL I have never known Spangler to wear 
a moustache. 

I have known John Wilkes Booth since 
his childhood, and intimately for six or seven 
years. 

Q. State whether you have ever heard 
Booth speak of Samuel K. Chester, and, if 
•o, in what connection and where. 

Assistant Judge Advocate Bingham. I 
ol](ject to any proof about what he said in 
regard to Chester. 

Q. [By Mr. Ewino.] State whether or 
not Booth ever applied to you to employ 
Obester, who has been a witness for the pros- 
ecution, in your theater. 

Assistant Jud^e Advocate Binoham. That 
I object to. It is certainly not competent to 
introduce declarations of Booth made to any- 
body in the absence of a witness that may 
be ^led, relative to a transaction of his, to 
affect him in any way at all. I object to it 
as wholly incompetent 

Mr. BwiNG. It is not to attack Chester, 
may it please the Court, that I make this 
inquiry, but rather to corroborate him; to 
show that Booth, while manipulating Ches- 
ter to induce him to go into a conspiracy for 
the capture of the President, was actually at 
the same time endeavoring to induce Mr. 
Ford to employ Chester, in order that he 
might get him here to the theater and use 
him as an instrument; and it goes to affect 
the cate of several prisoners at the bar — the 



case of the prisoner, Arnold, who in his con- 
fession, as orally detailed here, stated that the 
plan was to capture the President, and Chea* 
ter corroborates that; and also to assist the 
case of the prisoner, Spangler, by showing that 
Booth was not able to get, or did not get, in 
the theater any instruments to assist him in 
the purpose, and was endeavoring to get 
them brought there — men that he had pre- 
viously manipulated. I think it is legiti- 
mate. 

Assistant Judge Advocate Bingham. Noth- 
ing can be clearer, if the Court please, than 
that it is utterly incompetent It is not a 
simple question of relevancy here ; it is ab- 
solute incompetency. A party who conspires 
to do a crime may approach the most up- 
right man in the world with whom he has 
been, before the criminality was known to 
the world, on terms of intimacy, and whose 
position in the world, was such that he might 
be on terms of intimacy with reputable gen- 
tlemen. It is the misfortune of a man tnat 
is approached in that way; it is not his 
crime, and it is not colorably his crime 
either. It does not follow now, because 
Booth chose to approach this man Chester, 
that Booth is therefore armed with the 
power, living or dead, to come into a court 
of justice and prove on his own motion, or 
on the motion of anybody else, what he may 
have said touching that man to third per- 
sons. The law is too jealous of the reputa- 
tion and character of men to permit any 
such proceedings as that 

The Commission sustained the objection. 

Q. Do you think that the leap from the 
President's box upon the stage would be at 
all a difficult one for Booth ? 

A. I should not think so ; I have seen 
him make a similar leap without any hesi- 
tation, and I am aware that he usually in- 
troduced such a leap into the play of ** Mac- 
beth." 

Q. Do you think, then, from your know- 
ledge of tjfie physical powers of Booth, that 
that leap was one that he would not need to 
rehearse ? 

A I should not think a rehearsal of it was 
needed. He was a very bold, fearless man; 
he always had the reputation of being of 
that character. He excelled in all manly 
sporta We never rehearse leaps in the thea- 
ter, even when they are necessary to the 
action of the play ; they may be gone over 
the first time a play is performed, but it is 
not usual. Booth had a reputation for being 
a great gymnast He introduced, in some 
Shakspearian plays, some of the most extra- 
ordinary and outrageous leaps — at least they 
were deemed so by the critics, and were con* 
demned by the press at the time. 

I saw him on one occasion make one of 
these extraordinary leaps, and the Baltimore 
Sun condemned it in an editorial the next 
day — styling him "the eymnastic actor." 
It wa« in the pitLj of "Macbeth," the ea- 
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Miic« to Uie witch tocu; he jumped from 
* bigh rock down on the etast, a« high or 
parhapa higher than the box; I think nearly 
«a bigh as from the top of the scene ; and he 
made the leap with appareot eaae. 

Booth was in the habit of frequenting 
Ford's Theater at Washington. 1 seldom 
visited the theater but what I found him 
about or near it, daring the day, while 1 was 
there. 1 usually came down to the theater 
three days a week, devoting the other three 
to my business in Baltimore, and being there 
between the hours of 10 and 3. I would 
nearly always meet Booth there when he 
was in the city. He bad his letv6m directed 
to the theatar, and that waa the cause of 
hi* frequent Tisits there, as I ibouglit then. | 
The last time I aaw Booth waa some two or ' 
three weeks before the aaoasBiuation. I 

The last appearance of John KcCullougb 
•t m; theater in Washineton was on the 18th 
of March, the oight, I believe, when the 
"Apostate " was ^ayed. Mr. McCiillough 
always appears with Mr. Forrest, and he has 
Bnce appeared in New York. 



I cau not stale positively that the private 
boxes are locked when not in actual use ; 
that is our custom in Baltimore. Mr, Gif- 
fbrd, who had control of the whole theater, 
is the responsible party whom I should 
blame for any thing wrong about the boxes. 
We keep the boxes locked, and the keys in 
the box-office; here, 1 understand, the cuslom 
ia for the ushers to keep the keys. James 
O'Brien was the usher of Uie drces-circle, 
and James K. Ford and Henry Ulay Ford 
wart the parties authorized to sell tickets for 
those boxes that day. 

Q. Do you know as a faat that uone of 
the boxes were occupied that night, except 
that occupied by the President? 

A. I have only heard ao. 

Q. Is the play of the "American Cousin ' 
a popular one? Does it attract considerable 
audiences 7 

A. It was, when originally produced, an 
exceedingly attractive play ; of late years it 
has not Men a strong caid, but a Ikir at- 

Q. Is it not a very unusual thing, when 
■uch playa are produced, for your private 
boxes to oe entirely empty? 

A Washington is a very good place for 
•elling boxes usually. They are generally in 
demaud, and nearly always two or three 
boxes are sold. 

Q. Can you recall any occasion on which 
a i^y, BO popular and attractive as that was, 
presented when none of your private boxes, 
save the one occupied by the Preaident, was 
uaedf 

A. I remember occasions when we sold 
DO boxes at all, aud bad quite a full house — 
a good audienocj but thoaa oocaaioDa were 



rare. My reason tot oonatmoling so aimmw 
boxes to thie theater waa, that nasally jn- 
vate boxes were in demand in Waahingtoo— 
uiore BO than in almost any other city. It 
is not a favorable place to see a performapca, 
but it is a fashionable place here to viiicih 
to take com pan J. 

SteaUedfor t}u D^mtt.—Jmt 9. 
By Mb. Ewixo. 

I have known Edward Spangler for oeariy 
four years. He has been in my employ moat 
of that time. He was always regarded aa % 
very good-natured, kind, willing man. Hil 
lonly fault was in occasionally inking mora 
I liquor than he should have done, not so M 
to make him vicious, but more to unfit him 
to work. Since be has been in my emplor 
I never knew him to be in but one quorru, 
and that was through drink. He was alwayi 
willing to do any thing, and was a very good, 
elHcient drudge. He was considered a very 
liarculeBB man by the company around tha 
theater, and was often the subject of sport 
and fun. I do not think he was intrusted 
with the confidence of others to any extent 
He had not many associates. He bad no 
self-respect, and waa a man that rarelr slept 
in a bed; be usually slept in the theater. 
I never knew any thing of bis political senti- 
ments In this city; never heard from Mm an 
expression of partisan or political feeling, 
in Baltimore he was known to be a member 
of the American Order. 

By Mk. Clahpitt. 

I never met J. Z. Jenkins except in Carroll 

Joseph S. SKsavoKD. 
For the De/srut— June. Si. 

I was seller of tickets at Ford's Thcat«r. 
My business commenced about half-past 6 in 
the evening, 

None of the private boxes, except that 
occupied by the parly of the President, wer» 
applied for ou the evening of tbe assassina- 
tion, nor hod any been sold during the day 
that I know o£ 

William Withsss, Jr. 

Beealled/or th^ D^Biue.—May 31. 

By Mb. Eviko. 

Tbe door leading into the alley from the 

passogB was shut when Booth rushed out 

Alter ne made the spring from the box, sod 

ran across tbe stage, he made a cut at ma, 

and knocked me down to the first antrance; 

then I got a side view of him. The door wb« 

shut, but It opened very easily; I saw that 

distinctly. He made a plunge right at tha 

knob of the door, and out be went, and puUe4 

the door alter him. He swung it as he WMt 

out I did not sea Booth during tbe daj. 
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HamX. Jamm. 

Ar tAt I>^tnti. — Moj/ 31. 
By Ur. Erato. 

I «u *t Ford's Theater dd Uks night of 
tkc UMUaication. When the ibot wa<< firi^l, 
I wu ataading ready to draw off tbi: ilat, 
and Kr. Spangler wMBtttDdiog rigbtopiiosiiL' 
to me on Uie etage, on the eame Fsidi; n.s 
the FresideutH box, aboat ten feet frciu inc. 
From his position he could not see tlii! I'ox, 
nor the side of the sta^e on which Booih 
Jwspod.^ I had frequently dnring tLc pluy 
•eea Spuigler at his post I saw no one 
with him. The passage-way was clenr at 
the time; it was our business to keepit clcnr; 
it was more Spangler's bhainese than iiiitir. 

I saw SpangWr when the President tnitred 
the theater. When the people applatnlcd on 
the Fresident'e entrr, ne applaudeil wiLh 
them, with both handeand feet He clnii^ioil 
his hands and stamped his feet, and t'l^cmod 
as pleased as anybody to see the Frobideni 
eoros in. 

1 did not see Jooob Ritterepaugh near 
Spangler that evening. He might have keen 
tftcre behind the scenes, but I did not see 
him. I c&n not say how long I 
miy pontaon after the shot was fired ; 
hare been a minute. I did not see 1 
at til after that happened. 
B^ Assistant Juimi Adtooatb Bimquam. 



s; 



the scenes, thongb I did not see him. 

3. L. Dkbohat. 
J^/r the Defense. — May SI. 

By Uk. EwlHO. 
I was playing what it &t1Ied "responsible 
Utility" at Ford's Theater at the time ol' 
(be assassination. On the evening of llio 
HMSsinalion, Booth came up U> the nlley 
door and said to me, "Tell Spangler lo 
come to the door and hold my horse." I did 
not see his horse. I went over to where 
Mr. Spangler was, on the left-hand eiile, at 
his post, and said, " Hr. Booth wants you to 
hold hie horse." He then went to tli'e door 
and went outside, and was there about a 
minute, when Ur, Booth came in, Boolh 
••Ited me if he could get across the sta^^e. I 
totd him no, the dairy scene was on, and lie 
woatd hare to go under the stage 
np on the other side About the 



hold this horse; I have not time. Mr. 
OiAird isont in the front of the theater, and 
all the responsibilitv of the scene lies npon 
BM," I went on the other side and called 
John, and John went there and held Uie 
hone, when Spangler came in and returned 
to^yoat. 



I saw Spangler three or fbor times Uiat ersfr 
ingon the stage in his proper position. I saw 
him about two minutes before the shot wsa 
fired. He was on the same side 1 was on — 
the same side as the President's box. About 
live minutes afW the shot waa fired 1 again 
saw Bpangler Btandins on the stage, wiw a 
cruird of people who nad oollected there; 

1 saw Booth when he made his exiL I 
wiLH standing in the first entrance on ths 
k-lt-kaud side. When he came to the center 
ot' tbe stage, I saw that he bad a long knife 
in his hand. It seemed to me to be adonble- 
t'l^'od knife, and looked like a new one. He 
)i!in4ed about a second, I should think, and 
(lull weijt off St the first entrance lo the 
right-hand side; I think he had time to get 
■ml of the back do4» before any person waa 
oij the stage. It was, perhaps, two or three 
fL-eonds after hs made his exit before I saw 
iiiiv person on the Stage in pursuiL The 
lirnt person X noticed was a tall, stout genOe- 
niun, with gray clothes on, I think, and I 
believe a moustache, BooUi did not seem 
to run very fast across the stage; he seemed 
to be stooping a little when he ran ofE 
The distance he ran would be about thirty* 
five or forty feet; bat he was off the stage 
two or three seconds before this gentleman 
woa on, and of the two, I think Booth was 
running the (hstesL 

Sy Ub. Anur. 

I was at the dieater at 12 o'clock that 
day. I did not see Booth there. 

Recalled /or'Ae PrMeittlii)ji.—June 13. 

When the shot was fired on the night of 
Uie assassination, I was standing on the left- 
liund side of the first entrance, the side the 
President's box was on, Abouta minute and 
a l.alf or two minutes afUr Mr. Stewart left 
(he staee, or about time to allow of bisgetting 
to the Dack door, I saw Bpangler shove the 
scene' back to givs the whole stage lo tlM 
people who came oa 1 do not know who 
lu^siitad him. Spaneler then came to th« 
Iront of the stage with the rest of the people 
There was then a cry for water, I started 
lo the green-room, and he eame the same 
way. About a half dozen of us went to get 
eonie water to carry it to the private box. 

When Booth wanted Spangler to hold his 
horse, and I went over to tell him, Spangler 
anil Sleichman were standing dose to ^ch 
Ciller ou the opposite side of the slage^ tha 
fide of the President's box. Spangler thes 
kit; I saw him go out to Booth, and in about 
a minute or a mmute and a half Booth oauM 

1 heard no conversation between BpangUt 
and Booth. Booth met Spangler at the door, 
and was standing at the door on the outside; 
the door was about half open when Spanglsr 
went ouL If any person had followed Span- 
g\er I should have seen him. I washalf-wa^ 
between the ]M«k door and the peeu-iooti^ 
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about eighteen or twenty feet distant, I eup- Orost-examined by ABamAxr Jjjdqe As>rooA!tm 
poee. Booth) when he came in, went under Binohail 




about five minutes before the aseaaeination ; ^"^^ "^^^ distinctly see the mouth of thm 

I did'not see Spangler thera entrance. 

I have known Spangler for about six Jambs Lamb. 

montha I have never seen him wear a mous- p^ ^^ Defense June 2. 

tacha He is a man -that has been a little "^ 

dissipated a considerable portion of bis time — By Ma. Ewiko. 

fond of spreeing round. He is free in con- p^,. ^^^^ ^ I h^^^ y^^^ employed at 

versation, especially when m liquor. Yard's Theater as artist and scene-painter. 

OrOSS-tXamined by the JuDOB AoYOOATE. [The ropo foand in Spancler*! bag exhibited to the wU- 

" neaa.] 

When Booth passed under the stage, he I have seen ropes like this at the theater. 
went through the little side passage, level with There are probably forty or fifly of such ropes 
the lower noor of tbe theater, that leads out in use there. They are called border-ropes, 
into Tenth Street; tbat side passage also and are about seventy or eighty feet in length, 
leads up to Mr. Ford's room. I went out used for suspending the borders that hang 
through that passage to the front of the across the stage. The borders are long strips 
theater, and returned by the same way, and of canvas, painted to represent some exteriorSi 
had taken my place on the stage when the others interiors, and as they are required to 

Eistol was fired. I was not doing any thing, be changed for the scene that is on, they ara 
ut was leaning up against the corner of the raised or lowered by means of such ropes as 
scene at the time. We were waiting for the these. This rope has the appearance of 
curtain to drop. Mr. Harry Hawk was on having been chafed; a new rope would be a 
the stage at the moment, playing in a scene, little stifiier in its texture than thia I should 

say this is a new rope, but has been in use. 

By Mr. Ewiko. though I can not detect any thing that would 

I played in the piece, taking the part of lead me to say il has been m use as a border- 

Jokn Wigger, the gardener. '"opej >^ »t had )een, there would have been 

a knot fasteninf; at the end, or have the ap- 

William R Smith. P**""*** "^ ^*"°« •"*«" "«"• 

For the Defenee.^-June 2. Cross-examined by Assistant Judob ADYOOAni 

BlNOHAM. 

By Mb. Ewino. . 

■ „ ..ix*.i.T>x-in I think It IS a rope very similar to the 

I am Superintendent of the Boteni^l Gar- ^^^3 ^3^ ^^ ^^^ ^^^^ l,„t I gho^id be very 

den Washington I was in Ford s Theater 3^ ^ ^^^^^ ^^^^ jt ^^ ^^^ ^^ ^^^^ \ 
at the time of the assassination. I saw J. gj^^^,^ 3 ^^^ material was manilla. 
Wilkes Booth pass off the stage, and Mr. j know John WUkes Booth by sight I 
Stewart get on iL Mr. Stewart was among ^^^^^ ^^^ ^ ^^^ ^ ^^^ i„ Jj^^* I ^^ 
ttie first to get on; but my impression is that ^^^ j^^^ ^-^^ ^^j j^ ^^^ ^, 

Booth was off the stage before Mr. Stewart ^ jj j^^ ^^^^ ^^^ PMident I never was 
got on It I did not notice him after he got j/j^jg eompany. 
on the staga '^ 

By Mb. Ewuro. 

J. P. Fbbousoh. _, . .. r *i. T I. 

From an examination of the rope, I have 

Becalled/or the D^ense — May 31. no reason to believe that it was not used as 

T -«- ♦v^ «^«fU«.«« «ri./v «-o* «/.♦ »^r. i\^^ a border-rope. I was in the theater the 
I saw the gentleman who first got upon the ^^ ^ Saturday, the day after the Presi- 

S^^n! dt^^eSTn^^h ^^ Jt^ a^^^ f-t ^ -^jllolk^^^^ 

tachk This gentlfman was the first that got g^^^^^^^^^^^^ 

upon the stage^ and I suppose it was probably "i'""5 ^* e> j 

two or three minutes — about that long — ^after £y Assistant JxnwB Advooatb Bingham. 
Booth went off the stage that this man went 

out of the entranca I saw no one else run I saw him on the staga Maddox, Jake, 
out of the entrance except Hawk, the young Mr. Gifford, and Mr. Wright, the stage-man- 
man who was on the stage at the time Booth ager, were in and out occasionally. Garland 
jumped from the box. If any one had run was also there with Spangler, Maddox, and 
Sut of the entrance following Booth, I should myself, in the forenoon, loitering and walk- 
probably have seen him, because I thought ing about, sometimes sitting down; thera 
ft was very singular that those who were near was no companionship particularly. I hava 
the stage did not try to get on it not seen Spangler since until this morning. 
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Reeled JvT tht Dtfaue.—Jwnt 2. 

By Hb, Ewmo. 

When I WBH in the theater with Mi 

Lamb, the next daj after the asaasflinBtior 

, I told him about Spangler slapping me am 

■a;itie, "Sliut up; don't say which waj h 

went; ' and on tbe night of the assaseina 

tioQ, when Carland came up to Mr. Gifford' 

room, lie woke me up and asked where Ned 

waa. I told him I did not know, and then 

I told him that Ned had alapped me in the 

month, attd said, "Don't aay which waj im 

went" 

Aa I waa tin the itage with Spangler on 
th« day of the aasaMinaiion, we saw a man 
in the dressKsircle Bmoking a cizar. I aeked 
Spangler who it waa, but he did not kpow; 
and I aaid we oasht to tell him to go out. 
but Spangler said be had no charge on thai 
aide of the theater, and had no right to dc 
•a I took no more notice of him, and 
to mj work again. Aller awhile I sax 
ntting in the lower private box, on tbe right- 
hand aide of the stage. He was looking 
na. I told Ned, and he snoke U> him, a . 
then the man went out That waa about 6 
o'clock on the evening of the day on which 
the President waa aasaaainated. That 
about 6 o'clock in the evening. 



iw 

hand. Rilterapaugh aaid, "It ia wcIt for 
him I had not somethiDg in my hand to 
return tbe blow." Then be repreaented 
Spangler aa saying, when be slapped him, 
"Hu«b up; hush up; you know nothing 
about iL What do ^ou know aboat it? Keep 
quiet; " hushing hjm up. 

Ritterspauah did not say to ma that when 
Spangler hit nim on the face he said, " Do n't 
' say which way he wenL" I am certain Bit- 
' lerapaugh did not aay that to me, or worda to 
that effect. 



I never saw the man before. He wc 
monetacbe. I eaw him first in tbe dreas- 
circle, then in the lower prirata box on the 
right-hand aide of the stage, the left-band 
wben you come in from tbe front of the 
theater. 

Jakbs Lambl 
BtealUd for the P^enu. — Juiu 2. 

I saw Bitterspau^h on tbe stage on Satur- 
day, the day following the Fresidenl'e assas- 
unatioa Ritterspangh was grumbling, and 
saying that it was well for Ned that be 
had n t something in his hand at the time. 
I asked him why. He replied, " He struck 
me last night a very hard Mow, and be said 
at the same time, 'Shut up; you know 
nothing about it'" This was said in con- 
nection with Bitterapaugh having said it was 
Booth that ran across the staga Bitter- 
apaugh said he called out, "I know him; I 
know who it waa; it was Booth," or aom* 
thing of that kind, and then Ned struck him 
and said "Hush up; be quiet What, do 

Cknow about it?" That waa while Mr. 
tb, or whoever it was, was leaving the 
•taga It was when he was making his es- 
cape that this man Jake eaid he was rushing 
op and made this exclamation, " That was 
Booth; I know him; I know him; I will 
■wear that waa Booth ; " when Ned turned 
ronnd and elrnok him in the face with his 



Q. Can you tell just exactly the worda he 
did say, that you hare sworn to already 1 

Q. Siat«them. 

A. "Shut up; what doyouknowabout itT 
Hold your tongue." 

Q. That is what Jake said ? 

A. That ia what Spangler said to Jaka. 

Q. Are you now reporting what Jake aaidi 
or reporting what Spangler aaid 7 

A I am reporting what Spangler said and 
what Jake aaid. 

Q. We are not asking you for what Span- 
gler aaid ; we are asking you wbqt Jake aaid. 
^tate, if you please, what Jake aaid on that 
(Occasion, and exactly what you have awom 
lie said, and all he said. 

A. I will, aa near aa I can recollect As ha 
told roe, he said, " 1 followed out the party, 
was close at his heels, or near to him, and I 
aaid that is Booth. 1 know him; I know 
him ; " or words to that effect, as near aa can 
Ite. 

Q. Jake said he followed out the party, 
close to bis heels 7 

A Near to him. 

Q. And that he knew who that waaT 

A. He did not aay that he followed tfag 
party, 

Q. I am asking you what ha said. Did 
I'Ou not Bwear just now that he said he fol- 
owed tbe party close to his heels? 

A He was near (o him. 

Q. Did von or did you not awear that he 
taid he followed the party close to his heelat 

A Yoa know whether I swore it or not 

Q. I ask yoa whether you did awear to it 

A. I say he did. 

Q. Very well, then, stick to it Then 
Jake said he followed the party cloae to bia 
heels? 

A Yes, sir. 

Q. And he knew who he was T 

A. Yea, air. 

Q. What more did Jake say? Did he 
Nay he came back after following him oloae 

his heels? 

A. No ; ha received a blow from Spangler, 
II nd that ahut him up. 

Q. Do you swear now that SpangUr Ibb 
lowed the man oloae to hia heeliT 
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A. Ko, sir. iarljr before th« iawiMination. He was there 

Q. Then how did thej fix it? a great deal, and was very intimate with all 

▲. Bpangler was standing in the waj. the employees, and called them bj name. Ha 

Q. While Jake was following the man was a eentleman who would/ soon get ao* 
dose to his heels? qaainted, and get familiar with people on a 

▲. No, not at alL very short acquaintance. 

A* fi"^^ T^ that? lX9^l»UiagtowitaMetlMXopeSrandijiBpMMll«r'0tM4 

Q. ^nl^ not" stote What you suppose. , ^* """f, ^''^r'^'L^S^ '^^** '"^ *^* ^^ 
Stote what Jake said. That is the Vnly ^^ *^.P"" '^P ^^f ^.^.T* and scenes, and for 
onsstion before the Court bringing up lumber to the top dressmg-rooms, 

A. That is what I have stated. ^"^ ^^^Lf^.u^'' ^ '''^^' ^*^* 

two weeks before the assassination, we used 

such a rope as that to haul up some shelv- 

Louis J. Camlaxd, ing for my wardrobe, through tne window, to 

Ibr the Drfeme.'-^une 12. i^® ^^?'^.^ ^^^^ V ^pangler and Kitterspaogh 

^ mrought it up. I do not know that the rope 

By Mr. Ewdto. we used was an extra one; there were a great 

I am acquainted with Jacob Bitterspaugh, many^ropea around the theater. I am noi 




AfllccDL X woke fum iit)u 

wh w Bpangler was. He seem.^ M^hten^ ''"^ f*' * °* V]"= ** '**?" m if it had bem 

•nd thoMht I waa Mr. Booth. expoeed out of doow, or m the rain. 

I asked him where Mr. Spaogler waa. He Ontt-examined hy Asshtant Jvdob AoToaxn 

told me he did not know where he was now ; Binohak 

the last he had seen of Mr. Spangler was „ , , . ^ • ^t. ^v ^ v * 

when he was standing behind the^nee, and . Spangler used to sleen in the theater befor* 

that he did not knSw where hehadlone; the aeeassinaUon, and he slept thereon ibat 

tiiat when the man was running past he had P'^''*!,''! I^^'u.'u* «•<>«'.»'« """""y '^«?* 

Mid that was Mr. Booth, and Bugler had '»• ®° '''?'. '"«Vu''*u^*P*'° ^j**^^'"* 

riapped him in the mouth and Said to him, "Hf^ *"»''^'^.*<» "if t^L'"*': ,\ "*» "»»* >™»» 

«« Vou do n't know who it is; it may be Mr ""if •>« *'S? .*"',^'"?''f^ if*^ *•«. -a • v. 

3ootk, or it may be somebody else.'' J* ^" "l**?,*.?^ " "^'i^ **" f^^*"^ "«''* 

He liid not say then that S^ngler slapped ''''^° \^°^^ Bitterspaueh up; there was no 

Urn on the &ce with the back of hU hind •>»* "'*'' «"«- '>?' » i?!'*!,'?"' k 5*^ •"* ^ 

Udsaid, "Don't say which way he went," P«"«e-7»y_ ^'- <*|®'«*'' ^^ "» '" ^ 

nor any thing to that effect manager s office^ on the first floor of tha 




then 

WliAn 

urday nighraIw*'Ui7'^s.^liiJ^itro"n, he Sd ?<>' «*? .""^ ^l^^^^f '''?"V?5"'!'wi*'" 
there wai some Ulk that the people were J^eJS'.f*.*" ^'^\ Y5*" J ?*''*^' V^H" 
going to bum the theater, and m he slept «^«^i . ^« "■»<* '««J'<^ '»'>* ''"<»'' ^^*" \* 
JetyTieayily, he was afraid to sleep up ther4; '*»: *^*' ^l supposed he was ua I made 
■o i took him into my room, and he wai 5,° ^P'^' *"<* ^* "«°t ?" *"<* ""* *•'"' ''J?." 

there all night He wie put under arrest ?*>°'V*^ *i"* ^•'^"S^^'' ?T'*IT^' ''^*'' 
that nieht in my room At half oast 9 ^®'® standing behind Uie scenes. 

o'clock In Sunday morning the guani came •»* """^J *« J*?'"''' ." '^»* ^ ^'- ^?«'^j; 

and relieved him, and wheS I waldi^ihaiged S°4 ^^ ^'.^r* •""'•»''»• .«'?•»* «">! ""^ 

wa both went into the street I went to ^ou do n t know whether it s Mr. Booth, 

ehoiofa, and in the afternoon saw Spaneler ^' ''i" " "^ T»>** " *" "»*» ^ remember 

again m the street near the theater. We '^^ ^*"* * u •* * u * i# tit-it -. 

walked round together that afternoon, and wI{!''*''*'*^t*-i*^S'^ T v ' ^'■•r**fl*"' 

in the evening wint down to Mr. Bennett's, f "^*!?' •>':, ^ d>ned with him on the Snn- 

wd to Mr. Gurley's on C street Some one ^7 •'^' ^^ assassinaUon, and told him 

came there and told him he was going to be ^®^ -> -- -n,,,^^ 

arrested, and I advised him at onee to go ^^ ^^ ^^™®- 

and see the detectives, and not have them The carpenter-shop is attached to the theater 

oome after him when he was asleep and take just the same as m^ wardrobe is. It is not 

^~ out of his bed. I went to Mr. Barry, in the theater building, but it is included in 



one of the detectives, and asked him if there the theater. You do not have to eo into the 
was any such report at the police head-quar- street to ^et to it You leave the theater, 
Isra and he said no. I know that Spangler and there is a passage-way to go up, the sams 
had very little mone^r those two days, for he as we have to go to the green-room and ths 
vanted to see Mr. Gifford to get some. dressing-rooma 

Booth iieqosntsd the tbaatar vsry flunilr fiitterspaugh had fhlly waked up when hs 
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f jid me tliat; he stood up And recognised me. 
He knew who it was before he began to 
fpeak. 

The theater was goarded on Sunday night, 
but any of the employees who slept there 
ooold get in. Mr. Spangler had a pass fVom 
the captain or officer of the guard to eo in 
and out when he lik^, and on Saturday I 
bad a pass for that purpose. 

Jambs J. Giffobd. 

Recalled for the Defense. — Mm/ 30. 

By Mb. Ewino. 

On Monday evening of the week previous 
to the assassination, I heard Booth tell Span- 
fllqr to take his horse and bugsy down to 
Tattersairs, the horse-market, and sell it I 
presume Spansler sold it He brought the 
man up with nim, and asked me to count 
the money and eive him a receipt I took 
the money and handed it over to Booth. 

Q. State whether or not, since the assas- 
sination, and previous to his release from Car- 
roll Prison, Kitterspaugh told you at the 
mnson that the prisoner, Edward Spangler, 
directly afler the assassination of the Presi- 
dent in the theater, hit him m the face with 
the back of his hand and said, " Do n't say 
which way he went** 

A. To the best of my knowledge, I never 
heard him sny so. He asked me if he could 
amend the statement that he had made. He 
said he had not told all he knew, and he 
aaked me if he could amend it I told him 
certainly, but he ought to be particular and 
state the truth of what he knew. That is all 
the conversation we ever had regarding it 
He told me he had made a misstatement, and 
had not told all he knew. He did not say 
what he had omitted; if he had, I should 
■nrelpr have remembered it, for I have had 
nothing but this case to think about since I 
have been io the Old Capitol Prison. 

If any thing was wrong about the locks on 
the private boxes at the theater, it was the 
duty of the usher to inform me, and for me 
to have them repaired. No repairing was 
done to any door leading to the President's 
box since August or September of last year. 

I have frequently heard of Spangler going 
crab-fishing, but I never saw him. He has 
told me of going down to the Neck on the 
Saturday night, and staying till Monday 
morning; and I have heard others say that 
they had gone crabbing with him. 

[Exhibiting to the witnaM the rope found in Spangler*! 
bas.l 

The^ use a line of that sort, with small 
lines tied to it, about three feet apart, and 
pieces of meat attached as bait The line is 
trailed along, and as the crabs seize the bait 
they are dragged alon^; and taken. I have 
seen ropes similar to this used, and sometimes 
a little longer. As there is but little strain 
upon the rope, it is not particular about the 
•iie. 



By Mb. Amnr. 

I saw J. Wilkes Booth, about half-past 11 
or 12 o'clock on the 14th, pass the stage en- 
trance and go to the front door. He bowed 
to me, but we had no conversation. 

Cross-examined by Assistant Judob Adyocatb 

BiNOHAlL 

It is Ailly three weeks ago that Kitter- 
spaugh said he was scared, and that he could 
not tell what he was doing; but I do not re- 
member his precise words. He seemed to be 
troubled about it, and asked me if he could 
not make a correct statement, and I told him 
certainly he could. ^ 

Thomas J. Ratbold. 

For the Defense. — June 2. 

By Mr. Ewnra 

I have been engaged at FoTd*s Theater 
since the first Monday of December a year 
ago. I was employed to take charge of the 
house; to see to the purchasing of every 
thing required in the house, and if any re- 
pairs were needed, they were done through 
my order. In the absence of the Messrs. 
Ford, I was in the box-ofiice and sold the 
tickets. 

I know of the lock on the door of box 8, 
the President's box, as it is called, being 
burst open during Mrs. Bower8*s engagement 
in March. On the 7th of March Mr. Mer- 
rick, of the National Hotel, asked me, while 
at dinner, to reserve some seats in the orches- 
tra for some company, which I did. It is 
customary, afler the first act is over, for 
reserved seats, which have not been occu- 
pied, to be taken by any person wanting 
seats. Mr. Merrick did not come by the 
end of the first act, and the seats were oo- 
cupied. Shortly afterward word was sent to 
me in the front oflSce, saying that Mr. Mer- 
rick and his friends were there, and inquiring 
for the seata I took them up stairs to a 
private box. No. 6, but it was locked, and I 
could not get in ; I went then to boxes 7 and 
8, generally termed the President*s box, and 
they were also locked I could not find the 
keys, and I supposed the usher had them; 
but he had left the theater, as he firequently 
does, when the first act is over; so I put my 
shoulder against the door of No. 8, tne box 
nearest the stage, to force it open, but it did 
not give way to that, and I stood from it 
with my back and put mv foot against it 
close to the lock, and with two or three 
kicks it came open. There is another lock 
in the house to which I did the same thing 
when I could not find the key. When the 
President came to the theater, boxes 7 and 
8 were thrown into one by the removal of 
the partition between them. The door 10 
No. O'^the one I bant open — ^was the on* 
'always used, and waa the door used ob tba 
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night of the assaMiDaiion. The other door 
could not be used. 

I do not know whether the lock was ever 
repaired after I burst it open. It was my 
place to report it to Mr. Gifford and Lave it 
repaired, but I never thought of it from that 
time. I frequently enteredthe box afterward, 
and always passed in without a key. I 
never said a word to Mr. Gifford about re- 
pairing the lock, and never thought even of 
examining it to see what condition it was 
in. The locks were only used to keep per- 
sons out when the boxes were not engaged. 
I have frequently had to order persons out 
when the boxes were left open. 

About two weeks prior to the 14th of 
April, J. Wilkes Booth engaged a private 
box, No. 4, at Ford's Theater, and m the 
afternoon he came again to the office and 
asked for an exchange of the box, and I 
believe it was made to box 7. I can not be 
positive whether it was box 7 or 8, that he 
occupied that night, but 1 think it was 7. 
It is the door leading into box 7 that has 
the hole bored in it 

To the best of my knowledge, there were 
no tickets sold up to the time of the open- 
ing of the theater on the night of the assas- 
sination ; I can not say positively, for I had 
been sick with neuralgia for, several days, 
and was not in the office the whole of the 
lay. I was there in the morning, between 
10 and 11, when the messenger obtained 
tickets for the President, and again in the 
afternoon, but do not know of any applica- 
tions, and if there had been, I should liave 
seen when I counted the house at night, 
which I did on the night of the assassma- 
tion, at 10 o'clock, as usual 

I saw Booth on the mornine of the 14th 
at the office ; I do not know wliether before 
or after the box was engaged for the Presi- 
dent I know he got a letter from the office 
that morning. Booth's letters were directed 
to Mr. Ford's box at the post-office, and he 
generally came every morning for them. 
Mr. Foi^ would get the letters as he came 
from breakfast in the morning, and bring 
them to the office, when the letters that 
belonged to the stage would be sent there, 
and those belonging to Booth would be called 
for by him. 

The rocking-chair was placed in the posi- 
tion it occupid in the President's box simply 
because, in any other position, the rockers 
would have been in the way. When the 
partition was taken down, it left a triangular 
corner, and the rockers went into that cor- 
ner at the left of the balustrade of the box; 
they were there out of the way. That was 
the only reason why I put it there. I had 
it 60 placed on two occasions before; last 
winter a year ago, when Mr. Haokett was 
playing, when the President was there. The 
■ofa and other parts of the fomitore had 
been used this laat seaaon, bat up to that 
night the chair had not 



^ [lExhlbitliiff to t1i« wltneM tha eoU of rope Ibvad te 
Spanglar*! carpet-ba«.] 

I can not swear that this rope has been 
used at the theater, but we uscmi such ropes 
as this at the time of the Treasury Guard's 
ball, from the lobby to the wings, to hang 
the colors of different nations on. It is lika 
the kind of rope we use in the flies, fm 
drawing up the different borders that flo 
across from one wing to the other. From its 
appearance, I judge this rope has been used. 
It would be lighter in color if it had not 
been. 

Oros3-€xamined by Assistant Judob Adtocatb 

Bingham. 

Any rope that was used about the theater, 
I should judge, ought to stay there; I do 
not think its proper place would be in a 
carpet«ack half a mile off. We use a great 
many such ropes ; and sometimes, when thej 
are taken down, they lie upon the scene-loft 
until we need them again. 

The outer door, or door of the passage to 
the President's box, never had a lock on; I 
do not think it has even a latch on. I do not 
know whether the force I employed againsi 
the door burst the lock or the keeper off; I 
supposed at the time that it started the keeper. 
The fastening on the door iB of pine I be- 
lieve; I do not know whether it was split or 
not; I did not examine it I did not touch 
box 7. 

The last time I was in the Pre8ident*s box 
was on the morning after the assassination ; 
I went in with some gentlemen to look at 
the hole in the door. I did not see the 
mortise in the wall, nor any piece of wood 
to fasten the door with, nor did I see the 
mortise the previous afternoon. I was there 
but for about five minutes, while the flags 
were being put up. The chair was in the 
box when I went in to help put up the flags; 
it was placed behind the ooor of box No. 7, 
with the rockers in the corner toward the 
audience. I did not see him in the box, but 
my opinion is that the way the chair was 
placed, the audience was rather behind the 
President as he sat in the chair. 

I can not say the precise day on which 
Booth occupied box No. 7. Mr. Ford was the 
one who sold him the box and exchanged it. 
There were ladies and men with Booth, I 
think. 

By Mr. Ewino 

I oan not state whether it was after Booth 
played Pescara that he occupied that box. To 
the best of my recollection, it was about two 
weeks before the assassination ; it might have 
been more. He had the box on two oo- 
casiona Once when he engaged it, he did 
not use it ; he told me that Uie ladies at ths 
National Hotel had disappointed him. 

I do not know any thing at all as to 
whether Spaneler got that rope from ths 
theater rightftilly or not 
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Recalled for the Drfenee. — June % 

By Mr. Ewiko. 

Since I was upon the stand, I have yisited 
Ford*a Theater, and examined the keepers of 
the locke of boxes Noa 7 and 8. The lock 
of box 8 is iu the condition that I stated this 
morning. It has been forced, and the wood 
has been split by forcing the lock. The 
screw in the keeper is tight, and the keeper 
ha4 been forced aside. The lock on the 
door of box 7 has been forced, which I was 
not aware of until I saw it just now. You 
can take the upper screw out with your 
finger, and push it in and out; you can put 
your thumb against it, and put it in to the 
fall extent of the screw. I can not say as 
to its having been done with an instrument 
It must have been done by force; I know 
that No. 8 was done by force applied to the 
outside of the door; the other has a similar 
appearance. 

Qroee-examined by Assistant Judob Adyooatb 

Bingham. 

The wood in box 7 is not split a particle. 
The reason why I think force has been used 
with that lock is, that if the screw was 
drawn by a pcrew-driver, when it went back 
again it would have to be put back by the 
driver, but when force has been used, it 
would make the hole larger, and you could 
put the screw in and out just as you can the 
■crew in the door of box 7. 

By Mb. Aikbn. 

I do not know John H. Surratt I do not 
know any of the prisoners except Spangler. 
He is the only one I ever saw with the ex- 
ception of onje, [Herold,] whom I knew when 
h^ was quite a ooy. 

Hbnbt E. Msbriok. 

For the Defense — Jvne 2. 

By Mb. Ewdco. 

I am a clerk at the National Hotel, Wash- 
ington. On the evening of the 7th of March, 
in company with my wife, Mr. Marcus P. 
Norton of Troy, N. Y., Miss Engels, and 
Mrs. Bunker, I went to Ford's Theater. Mr. 
Raybold took us to a private box. We 
passed down the dress-circle on the right- 
hand side, and entered the first box; there 
was a partition up at the time between the 
two boxes. Mr. Kaybold went to the office 
for the key, but could not find it He then 
placed his vhoulder, I think, against the door 
and burst it open. The keeper was burst 
aff I think; at least the screw that held 
the upper part of the keeper came out and 
it whirled around, and hung by the lower 
■crew. 

Our books show that John McCullouffh, 
iiie actor, left the National Hotel on the 26th 
of March ; since then I have l^ot seen him. 



I have never known him to stop at any 
other hotel than the National 

Oroes-examined by Assistant Judob Aj>tooatb 

BiNOHAlL 

Mr. McCullough may have called on some 
friend in the house, and 1 not see him. I 
have not seen him since the 26th of March. 

It was the very first box that we went into 
on visiting the tneater on the 7th of March ; 
the partition was between the box we occu- 
pied and the one to our right, further on 
toward the stage. The box nearest the stage 
we did not enter at all It was the very fint 
box we came to that we entered, and it 
was the door of this box that was burst open. 
The upper screw came out entirely, and the 
keeper swung round on the lower screw, and 
lefl the lock without any fastening at all 

Jajibs O'Bbibn. 
For the Defense. — June 3. 

I have been employed as clerk in the Quar- 
ter-master General's office. I also had an 
engagement at night as usher at Ford's 
Theater. 

Some time before the assassination I noticed 
that the keeper of box 8 had been wrenched 
off. I was absent one evening, at home sick, 
and when I came next I found that the keeper 
was broken off; but, as the door shut pretty 
tight, I never thought of speaking about it 
You might lock the door, but if you were to 
shove it, it would come open. 

The keeper on box No. 7 appeared to be 
all right ; I always locked that box. The 
door of No. 8 was used when the Presidential 
party occupied the box; when the party oo- 
cupying the Presidential box entered, the door 
was always lefl open. The door of the pas- 
sage leading to the two boxes had no lock on 
it, or fastening of any kind. 

JosBPH T. K. Plant. 

For the Defense. — June 2. 

By Mb. Ewino. 

My occupation at present is that of a dealer 
in furniture; ever since I was fourteen years 
old I have been, more or less, engaged in 
cabinet work. I have visited Ford's Tneater 
to-day, and have examined the keepers on 
boxes No. 7 and No. 8. To all appearances 
they have both been forced. The wood-work 
in box 8 is shivered and splintered by the 
screwa In box 7, 1 could pull the screw with 
my thumb and finger; the tap was gone clear 
to the point I could force it back with my 
thumb. In box 4, which is directly under box 
8, the keeper is gone entirely. 

I should judee that the keepers in boxes 7 
and 8 were maae loose by force ; I could not 
see any evidence of an instrument havinc 
been used to draw the screws in either o? 
them. 



lis 9BB oosmpiRAcnr tbiaii* 

I noticed a hoU in the wall of the passage Charlm A. BoiOL 

behind the boxes; it had the appearance of ji^ ij^ DefenMe^-^uM Z 

having been covered with something ; I could 71. \r ir 

not see what, as no remnant of it was left, in ^ '^'^ fiwnrck 

size about five by seven and a half or eight I know the accused, Edward Spangler; hs 
inohesi I notic^ also a hole, a little more Warded at the house where I boarded. H# 
than one-fburth of an inch in diameter, in boarded there five or six months, I presume, 
the door of box 7. It is larger on the outside before the assassination, and I saw him at 
than it is on the inside. The left side of the and about the house as usual for several days 
hole fbels rough, as if cut by a gimlet, while afterward. They had him once or twice in 
the lower part on the right-hand side appears the station-house, I believe, before he was 
to have been trimmed with a penknife or finally arrested; I do not recollect the date 
aome sharp instrument The hole might, I of his final arrest 
think, have been made by a penknife, and 

the roughness might have been caused by the Jobk Gk)nrTRBa: 

back of the knife. p^^ ^^^ !)«/«««.— «7iin« 2. 

I boarded in the same house with the aa^ 
Fw the Dtfenae. — June 2. cased, Edward Spangler, previous to his ar- 

I am clerk at the National Hotel. The "^^ ^e boarded there on and off for six oj 
day after the assassination I packed Booth's f®^®'^ months, perhaps longer. I have lived 
efi^ts at the National, and hidhis trunk re- there off and on for the last three yeara To my 
moved into our baggaie-room. In his trunk certain knowledge, I saw Spangler about the 
I found a gimlet with an iron handla* I l^ouse for two or three days before the assassin- 
carried it to my room, and afterward gave it ^^^^ J ^ ^^"^^^ ^^ ^^^ "^^^ » moustaoha 
to Mr. Hall, who was attending to Mr. Ford's Oroes-examined by Assistant Jitdoe Adyooati 
business. Binghax. 

John McCullough, who always made his j am not certain what days it waa that I 
home at the National, I find registered his gaw Spangler at the house. He did not sleep 
name the last Ume on March 11 ; he left on there. I used to see him in the morning, and 
the 26th of March. of evenings when I came from work, i work 

"T~~m TTT TT"!! ^ . *v ^ in t^o arsenal, and generally take my dinner 

*Th6 ffimlet would bon a hoto thrM««UctMBtlu of an _..« ^^ id/ j 

iuoh In dUmeter. With me. 
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[See testimony of John M. Lloyd, page 85.] 

Louis J. Wbiohkank 
For the Prosecution. — May 13. 

I hare been clerk in the office of General 
Hoffman, Ck>mmi88axT-Genera] of prisoners, 
since January 9, 1864. 

My acquaintance with John H. Surratt 
commenced in the fall of 1859, at St Charles 
College, Maryland. We left college together 
in the summer of 1862, and I renewed my 
acqoaintance with him in January, 1863, in 
this city. On the 1st of November, 1864, I 
went to board at the house of his mother, 
MrsL Surratt, the prisoner. No. 541 H Street, 
between Sixth and Seventh, and boarded 
there up to the time of the assassination. 

On the 2d of April, Mra Surratt asked me 
to see J. Wilkes Booth, and say that she 
wished to see him on "private business." 
I conveyed the message, and Booth said he 
would come to the house in the evening, as 
soon as he could; and he came. 

On the Tuesdaj previous to the Friday 
of the assassination, I was sent by Mrs. 
Surratt to the National Hotel to see Booth, 
for the purpose of getting his buggy. She 
wished me to drive her into the country on 
that day. Booth said that he had sold his 
buggy, but that he would give me $10 in- 
stead, that I might hire on& He gave me 
the $10, and I drove Mrs. Surratt to Surratts- 
▼ille on that day, leaving this city about 9 
and reaching Surrattsvillc about half-past 12 
o'clock. We remained at Surrattsville half 
an hour, or probably not so long. Mrs. Sur- 
ratt stated that she went there for the pur- 
pose of seeing Mr. Nothe, who owed her some 
money. 

On Friday, the day of the assassination, I 
went to Howard's stable, about half-past 2 
o'clock, having been sent there by Mrs. Sur- 
ratt for the purpose of hiring a buggy. She 
herself gave me the money on that occasion, 
m ten-dollar note, and I paid $6 for the 
boggy. I drove her to Surrattsville the same 
day, arriving there about half-past 4. Wei 

8 



stopped at the house of Mr. Lloyd, who 
keeps a tavern there. Mrs. Surratt went into 
the parlor. I remained outside a portion 
of the time, and went into the bar-room a 
part of the time, until Mrs. Surratt sent for 
me. We left about half-past 6. Surratts- 
ville is about a two-hours' drive to the city, 
and is about ten .miles from the Navy Yard 
bridge. 

Just before leaving the city, as I was going 
to the door, I saw Mr. Booth in the parlor, 
and Mrs. Surratt was speaking with him. « 
They were alone. He did not remain in the 
parlor more than three or four minutes; and 
immediately after he left, Mrs. Surratt and I . 
started. 

I saw the prisoner, Atzerodt, at Howard's 
stable, when I went to hire the buggy that 
afternoon. 1 asked him what he wanted, 
and he said he was goine to hire a horse, 
but Brook Stabler told him he could not 
have one. 

I remember going with John H. Surratt 
to the Herndon House, about the 19th of 
March, for the purpose of renting a room. 
He inquired for Mrs. Mary Murray, who 
kept the house; and when she came, Sur- 
ratt said that he wished to have a private 
interview with her. She did not seem to 
comprehend; when' he said, "Perhaps Miss 
Anna Ward has spoken to you about this 
room. Did she not speak to you about en- 
gaging a room for a delicate gentleman, who 
was to have his meals sent up to his room 7 " 
Then Mra Murray recollected, and Mr. Sur- 
ratt said he would like to have the room 
the following Monday, I think, the 27th of 
March, when the gentleman would take pen- 
session of it No nauoe was mentioned. 1 
afterward heard that the prisoner, Payne, 
was at the Herndon House. One day I met 
Atzerodt on the street, and asked him where 
he was going. He said he was going xo 
see Payne. I then asked, "Is it Payne who 
is at the Herndon House ?^' He said, "Yes." 
That was after the visit John H. Surratt had 
made to engage the room. 

About the 17th of March last, a Mrs. 
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81ater came to Mra SarraU's house, and 
stoppeti there one night This lady went to 
Canada and Richmond. On Saturday, the 
23d of March, John Surratt drove her and 
Mrs. Surratt into the country in a bugfi:y, 
leaving about 8 o'clock in the morning. He 
hired a two-horse team, white horses, from 
Howard's. Mrs. Surratt told me on her re- 
turn tliat John had gone to Richmond with 
Mrs. Slater. Mrs. Slater, I understood, was 
to have met a man by the name of Howell, 
a blockaiie-runner ; but he was captured on 
the 24th of March, so Surratt took her back 
to Richmond. Mrs. Slater, as I learned 
from Mrs. Surratt, was either a blockade-run- 
ner or a bearer of dif^patches 

Surratt returned from Richmond on the 
3d of April, the day the news of the fall of 
Richmond was received. I had some con- 
Tersation with him about the fall of Rich- 
mond, and he seemed incredulous. He told 
me he did not believe it; that he had seen 
Benjamin and Davis in Richmond, and they 
had told him that Richmond would not be 
evacuated. 

Surratt only remained in the house about 
an hour, when he told me he was going to 
Montreal, and asked me to walk down the 
street with him and take some oysters. He 
left that evenine, saying he was going to 
Montreal, and I nave not seen him since. 

I saw about nine or eleven $20 gold 
pieces in his possession, and $50 in green- 
Sacks, when he came back from Richmond ; 
and just before leaving for Canada, he ex- 
changed $40 of gold for $C0 in greenbacks, 
with Mr. Holahan. 

I afterward learned in Montreal that Sur- 
ratt arrived there on the 6th of April, and 
left on the 12th for the States; rcturne<l on 
the 18th, and engaged rooms at the St. Law- 
rence Hall, and Icfl again that night, and 
was seen to leave the house of a Mr. Porter- 
field, in company with three others, in a 
waffon. I arrived at Montreal on the 19th, 
and my knowledge was derived from the reg- 
ister of St Lawrence Hall. 

I saw a letter from John Surratt to his 
mother, dated St Lawrence Hall, Montreal, 
April 12th, which was received here on the 
14th; I also saw another letter from him in 
Canada to Miss Ward, but that was prior to 
the letter to his mother. 

About the 15th of January last I was 
passing down Seventh Street, in company 
with John H. Surratt, and when opposite 
Odd Fellows* Hall, some one called "Sur- 
ratt, Surratt;" and turning round, he recog- 
nizcKi an old acquaintance of his, l>r. Samuel 
A. Mudd, of Charles County, Md. ; the gen- 
tleman there [pointing to the accused, Sam- 
uel A. Mudd.J He and John Wilkes Booth 
were walking together. Surratt introduced 
Dr. Mudd to me, and Dr. Mudd introduced 
Booth to both of us. They were coming 
down Seventh Street, and we were going up. 
Booth invited ns to his room at the Na- 



tional Hotel When we arrived there, 1m 
told us to be seated, and ordered cigars and 
wines for four. Dr. Mudd then went ovl 
into a passage and called Booth out, and 
had a private conversation with him. When 
they returned. Booth called Surratt, and aO 
three went out together and had a private 
conversation, leavmg me alone. I did not 
hear the conversation; I was seated on a 
lounge near the window. On returning to 
the room the last time Dr. Mudd apologised 
to me for his private conversation, and 
stated that Booth and he had some private 
business; that Booth wished to purchase hie 
farm, but that he did not care about sellii^ 
it, as Booth was not willing to give him 
enough. Booth also apologized, and stated 
to me that he wished to purchase Dr. Mudd*e 
farm. Afterward they were seated round 
the center-table, when Booth took out an 
envelope, and on the back pf it made marks 
with a pencil. I should not consider il 
writing, but from the motion of the pencil 
it was more like roads or lines. 

After this interview at the National Hotel 
Booth called at Mrs. Surratt's frequeDtlji 
gencrallv asking for Mr. John H. Surratti 
and in his absence for Mrs. Surratt Their 
interviews were always apart from other per* 
sons. 1 have been in the parlor in compaat 
with Booth, when Booth has taken Surratt 
up stairs to engage in private conversatioiw 
Sometimes, when engaged in general conver* 
sation. Booth would say, ''John, can you go 
up stairs and spare me a word?" Thev 
would then go up stairs and engage in pri- 
vate Conversation, which would sometimei 
last two or three hours. The same thing 
would sometimes occur with Mrs. Surratt 

When 1 saw Booth at the National Hotel 
on the Tuesday previous to the assassination, 
to obtain his' ouggy for Mrs. Surratt, he 
spoke about the horses that he kept at Ilow> 
ard's stable, and I remarked, "Why, I 
thought they were Surratt's horses." He saidi 
" No, they are mine." 

John II. Surratt had stated to me that he 
had two horses, which he kept at Howard's 
stable, on G Street 

Some time in March last, I think, a man 
calling himself Wood came to Mrs. Surratt's 
and inquired for John II. Surratt I went to 
the door and told him Mr. Surratt was tfot 
at home; he thereupon expressed a desire (o 
sec Mr& Surratt, and I introduced him, hat- 
ing first asked his name. That is the man 
[pointing to Lewis Payne, one of the accused.] 
He stopped at the house all night He had 
supper served up to him in my room; I took 
it to him from the kitchen. He brought no 
baggage; he had a black overcoat on, a 
black dress-coat, and gray pants. He re- 
mained till the next morning, leaving by the 
earliest train for Baltimore. About three 
weeks afterward he called again, and I again 
went to the door. I had forgotten his name, 
and, asking him, he gave the name of Payna 
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I ushered him into the parlor, where were 
Krs. Surratt, Mies Surratt, and Mies Honora 
Pitzpatrick. He remained three da^s that 
time. He represented himself as a Baptist 
preacher; and said that he had heen in 
vrison in Baltimore for ahout a week ; that 
De had taken the oath of allegiance, and 
was now going to become a good and loyal 
eitizen. 

Mrs. Surratt and her family are Catholics. 
John H. Surratt is a Catholic, and was a 
student of divinity at the same college as 
myself I heard no explanation given why a 
Baptist preacher should seek hospitality at 
ICn. Surratt's; they only looked upon it as 
odd, and laughed at it Mrs. Surratt herself 
remarked that he was a great looking Bap- 
tifit preacher. In the course of conversation 
one of the young ladies called him "Wood." 
I then recollected that on his first visit he 
had ^iven the name of Wood. On the last 
occasion he was dressed in a complete suit of 
gray ; his baggage consisted of a linen coat 
and two linen shirts. 

The only evidence of disguise or prepara- 
tion for it, that I know of, was a false mous- 
tache, which I found on the table in my room 
one day. I put the moustache into a little 
toiletrliox that was on mv table. Payne 
afterward searched round the table and in- 
quired for his moustache. I was sitting on 
a chair and did not say any thing. I re- 
tain^ the moustache, and it was found in 
my baggage that was seized. 

On returning from my office one day, while 
Payne was there, I went up stairs to the 
third story and found Surratt and Payne 
teated on a bed, playing with bowie-knives. 
There were also two revolvers and four sets 
of new spura 

TA ipor, a large bowie-knife, and a reroWer, foand in 
Aiserodt*! room at the Kirkwood Honee, were exhibited 
to the witnoM.j 

That is one of the spurs. There were three 
tpurs similar to that in a closet in my room 
when I was last there, and those three be- 
longed to the eight that had been purchased 
by Surratt The knives they were playing 
with were smaller than that knife. The re- 
Tolvers they had were long navy revolvers, 
with octangular barrels; that has a round 
barrel. 

I met the prisoner, David E. Herold, at 
Mrs. Surratt' s, on one occasion; I also met 
him when we visited the theater when Booth 

gayed Pescara; and I met him at Mrs. 
irratt's, in the country, in the spring of 
1863, when I first made Mrs. Surratt's ac- 
quaintance. I met him again in the sum- 
mer of 1864, at Piscataway Church. These 
are the only times, to my recollection, I ever 
met him. I do not know either of the pris- 
oners, Arnold or O'Laughlki. I reco^ize 
the prisoner Atzerodt He first came to Mrs. 
Surratt's house, as near as I can remember, 
about three weeks afler I formed the acquaint- 
ance of Booth, and inquired for John H. 



Surratt, or Mrs. Surratt, as he said. Since 
then he must have been at the house ten or 
ififleen times. The young ladies of the house, 
not comprehending the name that he gave, 
and understandii^g that he came from' Port 
Tobacco, in the lower portion of Maryland. 

fave him the nickname of " Port Tobacco, 
never saw him in the house with Booth. 

At the time Booth played the part of Pm- 
eara^ in the '* Apostate," he gave Surratt two 
complimentary tickets, and as Surratt and I 
were going to the theater, we met Atzerodt 
at the corner of Seventh Street and Pennsyl* 
vania Avenue, and told him where we were 
goin^. He said he was going there too; and 
at the theater we met David E. Herold 
[pointing to the accused, David E. Herold, 
who smiled and nodded in recognition.] We 
also met Mr. Holahan, who boarded at Mra 
Surratt'a 

Afler the play was over, all five of us left 
the theater together — Mr. Surratt, Holahan, 
and myself, in company. We Nvent as far as 
the corner of Tentli and E Streets, when Sur- 
ratt, turning round, noticed that Atzerodt 
and Herold were not following, and desired 
me to go back afler them. When I went 
back, I found Atzerodt and Herold in the 
restaurant adjoining the theater, talking very 
confidentially with Booth. On my approach 
they separated, and Booth said, " Mr. Weich- 
mann, will jrou not come and take a drink?" 
which I did. We then left the restaurant, 
and joined the other two gentlemen on E 
Street; went to Kloman's and had some oys* 
ters; afler that we separated — Surratt, Hol- 
ahan, and myself going home, and the others 
going down Seventh Street 

Cross-examined by Hon. Reverdy Johnson. 

When I went to board with Mrs. Surratt, 
in November, 1864, she rented her farm at 
Surrattsville to Mr. Lloyd, and removed to 
this city. Her house is on H Street, and 
contains eight rooms — six large and two 
small. Mrs. Surratt rented her rooms and 
furnished board. Persons were in the habit 
of coming from the country and stopping at 
her house. Mrs. Surratt was always very 
hospitable, and had a great many acquaint- 
ances, and they could remain as long as they 
chose. During the whole time I have known 
her, her character, as far as I could judge, 
was exemplary and lady-like in every par- 
ticular; and her conduct, in a religious and 
moral sense, altogether exemplary. She was 
a member of the Catholic Church, and a 
regular attendant on its services. I gen- 
erally accompanied her to church on Sun- 
day. She went to her religious duties at 
least evenr two weeks, sometimes early in 
the morning and sometimes at late mass, 
and was apparently doing all her •duties to 
God and man up to the time of the as- 
sassination. I visited Mrs. Surratt several 
times during '63 and '64, while she lived in 
the country. I made her aoquuntaace 
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through her son, who l)ad been a college- 
mate of mine for three year& 

During the winter of 1864, John Surratt 
waa frequently from home ; in the month of 
November, especially, he was down in the 
country almost all the time. His stay at 
home was not at all permanent; sometimes 
he would be at home for half a week, and 
away the other half; sometimes he would be 
three or four weeks at a time in the country. 
I do not know of his being in Canada in the 
winter of '64-5, although he could have gone 
without my knowled);e. I was upon very 
intimate terms with him, seeing him almost 
every day when he was at home; we sat at 
the same table, roomed together, and shared 
the same bed. 

He never intimated to me, nor to any one 
else to my knowledge, that there was a pur- 
pose to assassinate the President He stated 
to me, in the presence of his sister, shortly 
afler he made the acquaintance of Booth, 
that he was going to Europe on a cotton 
•peculation ; Uiat $3,000 had been advanced 
to him by an elderly gentleman, whose name 
he did not mention, residing somewhere in 
the neighborhood ; that he would go to Liv- 
erpool, and remain there probably only two 
weeks to transact his business; then he 
would go to Nassau ; from Nassau to Mata- 
moras, Mexico, and find his brother Isaac, 
who had been in Magruder's army in Texas 
since 1861. 

At another time he mentioned to me that 
he was going on the stage with Booth ; that 
he was going to be an actor, and they were 
going to play in Richmond. 

His character at St Charles College, (Cath- 
olic,) Maryland, was excellent On leaving 
college he shed tears; and the president, ap- 
proaching him, told him not to weep; that 
his conduct had been so excellent during the 
three years he had been there, that he would 
always be remembered by those who had 
charge of the institution. 

On the occasion of Mrs. Surratt's visit to 
Surra ttsville, on the 11th of April, she told 
me she had business with Mr. Nothe ; that 
he owed her a sum of money, $479, and the 
interest on it, for thirteen yeara On arriving 
there, about half-past 12, she told Mr. Nott, 
the bar-keeper, to send a messenger imme- 
diately to Mr. Nothe. In the mean time, 
Mrs. Surratt and myself went to Captain 
Gwynn's place, three miles lower down, took 
dinner there, and remained about two hours. 
At Mrs. Surratt's desire. Captain Gwynn re- 
turned with us to Lloyd'a When we ar- 
rived there, Mr. Nott said that Mr. Nothe 
was in the parlor. They went in and trans- 
acted their business; but I did not go in, and 
did not see Mr. Nothe. 

Mrs. Surratt's second visit to Surrattsville 
was on the afternoon of the 14th of April. 
She rapped at my room-door on that afler- 
oooD, and told me she had received a letter 
firom Mr. Charles Calvert in regard to that 



money that Mr. Nothe owed her, and thai 
she was again compelled to go to Surratt^ 
ville, and asked me to take her down. Of 
course I consented. I did not see the letta; 
We took with us only two packages; ons 
was a package of papers about her jprop^ 
erty at Surrattsville; and another packaciL 
done up in paper, about six inches,- 1 shooid 
think, in diameter. It looked to me lika 
perhaps two or three saucers wrapp^ up. 
rhis package was deposited in the bottom 
of the buggy, and taken out by Mrs. Surratt 
when we arrived at Surrattsvilla We re- 
turned to Washington about half-past 8 or 
9. About ten minutes afler we sot back| 

' ■ " U It 



some one rang the frontnioor bell 
answered by Mrs. Surratt, and I heard fooi> 
steps go into the parlor, immediately go oat 
again, and down the etepa I was taking 
supper at the time. 

I first heard of the assault on President 
Lincoln and the attack on Secretary Sewaitl 
at 3 o'clock on Saturday morning, when the 
detectives came to the house and informed 
us of it 

The first time that Pavne came to Mrs. 
Surratt's, when he gave the name of Wood, 
he had on a black coat; and when he went 
into the\parlor he acted very politely. He 
asked Miss Surratt to play on the piano, 
and he raised the piano-cover, and did every 
thing which indicated a person of breeding 
The moustache that I found upon my table 
was black, and of medium size; it was sufll- 
ciently large to entirely change the appear 
ance of the wearer. When I found it I 
thought it rather queer that a Baptist 
preacher should use a moustache; I thought 
no honest person had any reason to wear 
one. I took it and locked it up, because I 
did not care to have a false moustache Ijing 
round on my table. I remember exhibiting 
it to some of the clerks in our office, and 
fooling with it the day afterward; I put on 
a pair of spectacles and the moustache, and 
was making fun of it 

Atzerodt, to my knowledge, stopped in the 
house only one night; he slept alone in the 
back room in the third story. John Surratt 
was out in the country; he returned that 
evening; and Atzerodt, who had, I under- 
stood, been waiting to see John, left the' next 
day. I afterward heard Miss Anna and Mra 
Surratt say that they did not care about 
having him brought to the house. Miss 
Anna Surratt's expression was, she didn't 
care about having such sticks brought to 
the house; that they were not company for 
her. 

John Surratt is about six feet high, with 
verv prominent forehead, a very large nose, 
and sunken eyes; he has a goatee, and 
very long hair of a light color. The day he 
left for Montreal he wore cream-colored 
pants, gray frock-coat, gray vest, and a plaid 
shawl thrown over him. 

When he returned from Richmond, he 
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bad Dine or eleTen $20 gold pieces ; he did not 
tell me from whom he got them, Dor did 
I make anj inquiries. I know he had no 
gold about him when he left for Richmond. 
On the evening of the 14th, Mra Surratt 
showed me the letter she had received that 
day from John. It was a letter on general 
subjects. He said he was much pleased with 
the citj of Montreal, and with the French 
<*Jtthedral there ; that he had boujght a French 
pea-jacket, for which he had paid $10 in sil- 
ver; that board was too high at St Law- 
rence Hall, $2.50 a day in gold, and that he 
would probably go to some private boarding- 
house, or that he would soon eo to Toronto. 
The letter was si^ed *' John Harrison," not 
his full name; his name is John Harrison 
Surratt 

By Mr. Ewino. 

Dr. Mudd introduced Booth to John H. 
Surratt and myself about the 15th of Jan- 
uarr. I could fix the exact date, if reference 
could be had to the register of Uie Pennsyl- 
vania House, where Dr. Mudd had a room 
at the time. I am sure it was after the 1st 
of January, and before the 1st of February. 
It was immediately ader the recess of Con- 
gress. The room tnat was occupied by Booth 
at the National Hotel had been previously 
occupied, so Booth said, by a member of 
Congress. Booth, I remember, walked round 
the room, put his hand on the shelf, and 
took down some Congressional documents, 
and remark^ *^ What a good read I shall 
have when I am left to myself" It was the 
first day of Booth's arrival in the city, and 
of his takine possession of the room, I un- 
derstood. Most of the Con^essmen had 
returned ; Congress was in session at the time. 

When Booth and Dr. Mudd met Surratt 
and myself, on Seventh Street, Surratt first 
introduced Dr. Mudd to me, and then Dr. 
Mudd introduced Booth to both of us. 
Booth then invited us down to his room at 
the National Hotel As we walked down 
Seventh Street^ Mr. Surratt took Dr. Mudd's 
arm, and I walked with Booth. The conver- 
sation at the National lasted, I suppose, 
three<)uarters of an hour. When Booth took 
the envelope out of his pocket, and with a 
pencil drew lines, as it were, on the back of 
this envelope, Mr. Surratt and Dr. Mudd 
were looking on. All the while he was doing 
it they were engaged in deep private conver- 
sation, which was scarcely audible. I was 
sitting about eight feet from them and could 
hear nothing of it When Booth went out 
of the room with Dr. Mudd, they remained 
not more than five or eight minutes. They 
went into a dark passage, and I judge they 
remained there, as I heard no retreating foot- 
steps, and they did not take their hats. 

Almost immediately after their letum 
Surratt went out, and all three staid out about 
the same length of time as at the first inters 
view. 



After their return to the room, we re- 
mained probably twenty minutes; then left 
the National Hotel and went to the Penn- 
sylvania House, where Dr. Mudd had rooma 
We all went into the sittins-room, and Dr. 
Mudd came and sat down by me; and we 
talked about the war. He expressed the 
opinion that the war would soon come to an 
end, and spoke like a Union man. Bootli 
was speaking to Surratt At about half-past 
10, Booth bade us good night, and went out: 
Surratt and I then bade Dr. Mudd good ni^ht 
He said he was going to leave next morning. 

I had never seen Dr. Mudd before that 
day. I had heard the name of Mudd men- 
tioned in Mra Surratt's house, but whether 
it was this Dr. Samuel Mudd I can not say. 
I have heard of Dr. George Mudd and Dr. 
Samuel Mudd. 

By Mr. Stonb. . 

I first saw Herold in the summer of 1863, 
at Surrattsville, at a serenade there. A band 
had gone down from the city to serenade the 
ofiicers who had been elected, and the band 
stopped at Mrs. Surratt' s^ on the way down, 
ana serenaded us ; on returning in the morn- 
ing, they stopped and serenaded uS again. 
Herold was with this party, and it was on 
this occasion that John Surratt introduced 
him to me. 

By Mb. Clampitt. 

There was nothing in the conversation be- 
tween Dr. Mudd, Booth, and Surrratt, at the 
National Hotel, that lea me to believe there 
was any thing like a conspiracy going on 
between them. 

When Mra Surratt sent me to Booth, and 
he offered me the ten dollars, I thought at 
the time that it was nothing more than an act 
of friendship I said to Booth, *^ I am come 
with an order for that bug^y that Mrs. Surratt 
asked you for last evening." He said, "I 
have sold my bujg^y, but here are ten dollars, 
and you go and hire one." I never told Mra 
Surratt that 

Mra Surratt would sometimes leave the 
parlor on being asked by Booth to spare him 
a word. She would then go into the passage 
and talk with him. These conversations 
would not, generally, occupy more than five 
or eight minutea 

By Mb. Aikbn. 

On the 14th of April, when I drove Mra 
Surratt to Surrattsville, I wrote a letter for 
her to this man Nothe; it was, I remember, 
"Mr. Nothe: Sir — Unless you come forward 
and pay that bill at once, I will bring suit 
against you immediately." I also remember 
summing up the interest for her on the sum 
of $479 for thirteen yeara 

By Mb. Dostbb. 

Atzerodt has been frequently to Mra Sur^ 
ratt's house, and had interviews with John 
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BL Sarratt in the parlor. I knew nothing of 
what took place between them. On the 
oecaaion of Payne's last visit to the house, 
Atzerodt came to see Sarratt, and I saw 
Payne and Atzerodt together, talking in my 
room. I do not know of any conversation 
that passed between Atzerodt and Booth, or 
Atzerodt and Payne, having reference to a 
conspiracy. 

Surratt was continually speaking about 
cotton speculations, and of going to Europe, 
and I heard Atzerodt once remark that he 
also was going to Europe, but he was eoins 
on horseback ; from that remark I concluded 
he was going South. 

At half-past 2 o'clock, on the afternoon of 
the 14th, I saw Atzerodt at the livery-stable, 
trying to get a horse. The stable-keeper, in 
my presence, refused to let him have one. I 
asked Atzerodt where he was going, and he 
said he was going to ride in the country, and 
he said he was going to get a horse and send 
for Payne. I met Atzerodt one day on 
Seventh Street, and asked him where he was 

r>ing. He said he was going to see Payne, 
asked him if it was Payne who was at the 
Hemdon House. He said, **Yes." When 
Payne visited the Surratts, his business ap- 
peared to be with Mr. Surratt On the 
occasion of his first visit, I was in the parlor 
during the whole time. I did not notice any 
other disguise than the false moustache 
spoken of, nor any thing else to show that 
Payne wanted to disguise himself He ap- 
peared to be kindly treated by Mr. Surratt, as 
if he was an old acquaintance. 

I do not know whether the Surratt family 
regarded him as a man in disguise or as a 
Baptist minister. One of the young ladies 
looKed at him, and remarked that he was a 
queer-looking Baptist preacher, and that he 
would not convert many souls. 

Recalled for the ProeecuHon, — Matf 18. 

[A tolegn^io dispatch was handed to the witness.] 

I received this dispatch and delivei*ed it to 
John H. Surratt on the same day. I can not 
•ay that I received it on the 23d of March, 
but it was after the 17th of March. 

Nbw TonK, March 23, 1865. 

To Wetehmann, Etq.y 541 H Street: 

Tell John to tel^raph number and street 
at once. [Signed] J. BOOTH. 

[The original of the abore dispatch was offered in eri- 
Mioe:] 

This is in Booth's handwriting. I have 
aeen Booth's handwriting, and recognize his 
aatoeraph. When I delivered the message 
to John Surratt, 1 asked him what particular 
number and street was meant, ana he said, 
'* Bo n't be so damned inquisitive." 

During Payne's second visit to Mrs. Sur- 
ratt's house, some time after the 4th of March, 
I returned from my office one day at half-fmst 
4 o'clock. I went to my room, and rinsing 
die bell for Dan, the negro aervanti told him 



to bring me some water, and inquired at |]i« 
same time where John had gone. He told ma 
Massa John had left the front of the hous^ 
with six others, on horseback, about hal? 
past 2 o'clock. On going down to dinner, I 
found Mrs. Surratt in the passage. She was 
weeping bitterly, and 1 endeavoml to conaola 
her. one said, ** John is ffone away ; go Aomn 
to dinner, and make the best of your dinner 
you can.' After dinner, 1 went to my rooin. 
sat down, commenced reading, and about hall- 
past 6 o'clock Surratt came m very much ax- 
cited — in fact, rushed into the room. He had 
a revolver in his hand— one of Sharpe'a ra> 
volvers, a four-barrelled revolver, a small onei 
you could carry it in your vest-pocket Ha 
appeared to be very much excited. I aaid, 
"John, what is the matter; why are you ao 
much excited?" He replied, *'l will shoot 
any one that comes into this room; my proe- 
pect is gone, my hopes are blighted; I want 
somcthinff to do; can you get me a clerk- 
ship?" In about ten minutes after, the pria- 
oner, Payne, came into the room. He wa« alao 
very much excited, and 1 noticed he had a 
pistol About fifteen minutes afterward, Booth 
came into the room, and Booth was so excited 
that be walked around the room three or four 
times very frantically, and did not notice ma 
He had a whip in his hand. I spoke to him, 
and, recognizing me, he said, " I did not sea 
vou." The three then went up stairs into tha 
back room, in the third story, and must hava 
remained there about thirty minutes, when 
they left the house together. On Surratt's re- 
turning home, I asked him where he had left 
his friend Payne. He said, ** Payne had gone 
to Baltimore." I asked him where Booth 
had gone; he said Booth had gone to New 
York. Some two weeks after, Surratt, when 
passing the post-office, inquired for a letter 
that was sent to him under the name of Jamea 
Sturdey. I asked him why a letter wa« sent 
to him under a false name; he said he had 
particular reasons for it. 

The letter was signed "Wood," and the 
substance of it was, tnat the writer was at the 
Revere House in New York, and wa« looking 
for something to do; that he would probablj 
go to some boarding-house on West Grand 
Street, I think. This must have been before 
the 20th of March. 

When I asked the negro servant to tell ma 
who the seven men were that had gone oai 
riding that afternoon, he said one was Masaa 
John, and Booth, and Port Tobacco^ and that 
man who was stopping at the house, whom I 
recognized as Payne. Though they were very 
much excited when they came into the room, 
they were very guarded indeed. Payne made 
no remark at all. Those excited remarks by 
Surratt were the only ones made. 

OroM-^xamined by Ma. Aikbn. 

I did not hear the conversation that took 
place between Mrs. Surratt and Mr. Lloyd al 
uniontown. Mrs. Surratt leaned aidewaya 
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In the baggy, and whupered, aa it were, in Mr. 
Llojd'8 ear. 

I have eeen Mrs. Slater at Mrs. Surratt's 
house only once, though I understaDd she has 
been there twice. Mrs. Surratt told roe that 
she came tot^e house with Mr. Howell; that 
^le was a North Carolinian; I believe that 
ahe spoke French, and that she was a block- 
ade-runner or bearer of dispatchea Mra Sur- 
latt said if she got into trouble there was no 
danger, because she could iro mediately apply 
iothe French Consul, speaking French as she 
did. At the time I saw her, she drove up to 
the door in a buggy ; there was a young man 
with her. Mra Surratt told me to go out 
and take her trunk. She wore a crape mask 
vaiL That was some time in the month of 
February. When Howell was at Mrs. Sur- 
ratt's, he gave the name of Spencer. They 
refused to tell me his right name, but I after- 
ward learned from John Surratt that his name 
was Augustus Howell. His nickname in the 
house was Spencer. He was well acquainted 
with Mrs. Surratt I was introduced to him. 
and had some conversation with him. I tola 
him I would like to be South. I had been a 
eiodent of divinitv, and I was studying for 
the diooese of Richmond. I told him that I 
would like to be in Richmond for the pur- 
pose of continuing my theological studies. 

By Mr. Clampitt. 

(^ Why had you a greater desire to continue 
your studies in Richmond than the North ? 

Assistant Jud^e Advocate Bingham. I ob- 
ject to that question. It is wholly immaterial 
what reason he had. 

Mr. Clampitt. It is important, and concerns 
the res gettm of the case. 

Assistant Judge Advocate Binohaic. Sup- 
posing he should give an answer, how would 
you dispose of it ? 

Mr. Claxpitt. By further testimony that 
we may adduce hereafter. It may be a con- 
necting link. 

Assistant Judge Advocate Binoham. You 
can not do it in Uiat way. If you had asked 
him for his declarations, I could understand 
it; but this is an attempt to get at the in- 
terior moUve of the witness, which you can 
not do, unless you can obtain the power of 
omnipotence. 

The question was waived. 

WiTKBSS. I spoke about Mr. Howell to 
Captain Gleason, a clerk in our office, and 
•aid to him, *^ There is a blockade-runner at 
Mrs. Surratt's; shall I have him delivered 
up?" I agitated the question with myself for 
Uiree days, and decided in favor of Surratt; 
I thought it would be perhaps the only time 
the man would be there, and that I would let 
him go, in God's name. ^ 

By Mr. Aikbk. 

While I was a clerk in the War Depart- 
m«)t, this man Howell taught me a cipher 
alphabet, and how to use it He said notoing 



about its being a •ipher used at Richmond, 
nor did he give it to me with any idea of 
corresponding in it; and the only use I evei 
made of it was to write out a poem of Lone 
fellow's in it, which I showed to Mr. Cruik 
shank, a clerk in the War Department He 
was in the habit of making puns and enig- 
mas himself; and I told him I would give 
him an enigma which he could not make out 
The cipher alphabet was in my box, and no 
doubt was fbund among my things when they 
were seized. 

I read in the paper, the morning after the 
assassination, the description of the assassin 
of Secretary Seward ; he was described as a 
man who wore a long gray coat, and I went 
to the stable on G Street and told Brook 
Stabler that I thought it was Atzerodt I 
afterward met Mr. Holahan, and he also 
communicated similar suspicions to me, and 
after breakfast we gave ourselves up to Su- 
perintendent Richards, of the Metropolitan 
rolice force. I told Officer McDevitt about 
Payne, and where he was stopping, and what 
I knew of Surratt, Atzerodt, and Herold. No 
threats were made in case I did not divulge 
what I knew, and no offers or inducements 
if I did. My only object was to assist the 
Government I surrendered myself because 
I thought it was my duty. It was hard for 
me to do so, situated as I was with Mrs. 
Surratt and her family, but it was my duty, 
and so I have always regarded it since. 

I can not say that any objection was ever 
made by any of the prisoners at the bar to 
my being present at any of their conversa- 
tions, but they would withdraw themselves. 
When Booth would call, he would converse 
perhaps five or ten minutes, and then I no- 
ticed that John would tap or nudge Booth, 
or Booth would nudge Surratt; then they 
would go out of the parlor and stay up stairs 
for two or three houra I never had a word 
of private conversation with them which I 
would not be willing to let the world hear. 
Their conversations, in my presence, were on 
general topics. I never learned any thing 
from the conversations of any of the prison- 
ers at the bar of any intended treason or 
conspiracy. I would have been the last man 
in the world to suspect John Surratt, my 
school-mate, of the murder of the President 
of the United States. My suspicions were 
aroused by Payne and Booth coming to the 
house, and their frequent private conversa- 
tions with John Surratt, and by seeing Payne 
and Surratt playing on the bed with bowie- 
knives, and again by finding a false mous- 
tache in my room ; but my suspicions were 
not of a fixed or definite character. I did 
not know what they intended to do. I made 
a confidant of Captain Gleason in the War 
Department I told him that Booth was a 
secesh sympathizer, and mentioned snatches 
of conversation I had heard from these par- 
ties; and I asked him, "Captain, what do 
you think of all thisT We even talked 
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orer several things which they could do. I 
asked him whether they could be bearers of 
dispatches or blockade-runners. I remember 
seemg in the New York Tribune, of March 
19th, the capture of President Lincoln fully 
discussed, and I remarked to Captain Glea- 
son, ** Captain, do you think any party could 
attempt tne capture of President Lincoln Y' 
lie laughed and hooted at the idea. This 
happcnra before the horseback ride of Sur- 
ratt and the six others. I remarked to the 
Captain, the morning after they rode, that 
Surratt had come back, and I mentioned to 
(^leason the very expressions Surratt had 
used, and told him that, to all appearances, 
what they had been after had been a failure ; 
and that I was gla^i, as I thought Surratt 
would be brought to a sense of his duty. 

Q. How came you to connect the discus- 
sion which you read in the papers with any 
of these parties, and have your suspicions 
aroused against them ? 

Assistant Judge Advocate Bingham. I 
object to the question. It is no matter how 
the man's mental processes worked. We can 
not inquire into that 

Mr. Aiken. It will be recollected tliat 
yesterday a witness was asked what his im- 
pressions were, and it was not objected to. 

Assistant Judge Advocate Binouah. The 
question is now, how he came to form cer- 
tain conclusions. We can not try a question 
of that sort. No court on earth could do it 
It is a thing we can not understand, nor any- 
body else ; and perhaps the witness himself 
would not now be able to state what con- 
trolled his mental operations at that time. 

Mr. Aiken. I insist on my question. 

Assistant Judge Advocate Binghail The 
witness has already gone on and told all he 
can tell, and given declarations ; and now he 
is asked to state how he came to connect 
them with the newspaper article. Of what 
use is that to anybody ? I object to it as a 
wholly immaterial and irrelevant question. 
No matter how the witness answers, it can 
throw no light on the subject, in favor of or 
against the prisoners. 

Mr. Aiken. But the Judge Advocate is 
aware that the witness did not tell all he 
wished to know in the examination in chief, 
and in his re-examination went into matter 
not brought out in the examination in chief, 
or in the cross-examination, which also was 
not objected to by us. 

The Court sustained the objection. 

Witness I had been a companion of 
John H. Surratt's for seven yeara I did 
not consider that I forfeited my friendship 
to him in mentioning my suspicions to Mr. 
(}lca8on ; he forfeited his friendship to me 
by placing me in the position in which I 
now stand, testifying against him. I think 
I was more of a friend to him than he was 
to me. He knew that I permitted a block- 
ade-runner at the house, without informin 
ipon him, because I wa» hia iViend. But 



hesitated about it for three days ; still, wliea 
my suspicions of danger to the Govennneiii 
were aroused, I preferred the Govemmeni to 
John Surratt 

By Mr. Ewino. 

The ride of the parties spoken of, I think, 
took place after my reading the article in the 
Tribune of March 19th. I also saw in the 
Republican, some time in February, that ihm 
assassination of President Lincoln was oon- 
templated, and Surratt once made the x#- 
marK to me that if he succeeded in hia oot- 
ton speculation, his country would love him 
forever, and that his name would go down 
green to posterity. 

I do not know what were his iDtentiona, 
but he said he was goin^ to engage in coi> 
ton speculations ; he was gomg to engage in oil. 

My remark to Captain Gleason about the 
possibility of the capture of the President 
was merely a casual remark. He laughed 
at the idea of such a thing in a city gumed 
as Washington wa& It was the morning 
after the ride that I stated to Captain Glesr 
son that Surratt's mysterious ana incompre- 
hensible business had failed; and I said, 
*^ Captain, let us think it over, and let vm 
think of something that it could have been." 
I mentioned a variety of things — blockade 
running, bearing dispatches; and we then 
thought of breaking open the Old Capitol 
Prison ; but all those ideas vanished ; we hit 
upon nothing. I will state that since that 
ride my suspicions were not so much aroused 
as before, because Payne has not been to the 
house since; and Atzerodt, to my knowledge, 
had not been to the house since the 2d or 
April. The only one that visited the house 
during that time was this man Booth. 

Recalled for (he Prosecution. — May 19. 

[The accQfod, Lewis Pufne, ttm here attired in the ooat 
and vest in which he was arrested at the house of Mrs. 
Snrratt.] 

Pavne wore that coat and vest the last 
time he came to Mrs. Surratt' s, when he staid 
three days, on the 14th, 15th and 16th of 
March, and it was on the 16th that the party 
took that horseback ride. The next day 
after that I mentioned my suspicions to Cap- 
tain Gleason. I had spoken to him previously, 
on various occasions, about this blockade- 
runner, and about Mrs. Slater, but I can not 
fix the precise date. I am enabled to fix the 
date of Payne's last visit to the house, from 
the fact that he went with John Surratt, Miss 
Fitzpatrick, and Miss Dean to see ^^Jane 
Shore" played at the theater. Forrest was 
playing there at that time, and Surratt had 
got a ten-dollar ticket It was the next day 
that this horseback ride occurred. 

A. R Reeves. 

For the Prosecution. — May 18. 

I reside in Brooklyn, N. Y. 1 am a telr 
graphic operator. 
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This ia the orieiDal dispatch that v 
handed to me bj John WUkesBooth, at t 



HlW TOBE, ■■Tch'S, 

Tq Weicfmann, Eig., 541 E Strut : 

Tell John to tel^raph number and street 
at once. [Signed] J. BOOTH. 

It mu Bent on the 23d. I remember 
Booth's signing "J. Booth," inatead of John 
Wilkes Booth, knowing that to b« his nami 
I noticed at the time that Wilkea was left ou 

[A phoUsnph of Booth vu uhtUtod to Iha iriiuni 

This is the gentleman who handed the di 



UlU HONOKA FlTZPiniOK. 

For the Prvteeutiim. — May 2Z 
I reaided at the house of Hn. Mary E. 
Bnrratt, the prisoDer at the bar, last winter. 
During the month of March last,! saw John 
Wilkes Booth and John H. SurraU tin 
and of the prisoners, Mr. Wood, [pointing to 
the prisoner, Lewie Payne,] I do not know 
him b^ a,ny other name, and Mr. Atierodt 

Spointingto the acDuaed, George A. Atzerodt] 
never saw David E. Herold there, I onlj- 
mw Mr. Wood at Mrs. Surratt's twice; once 
WM in Much. Atzerodt was there but a. 
short time; he staid over night once. 

8ani« time in March, in company willi Mr. 
Bnrratt, Wood, [Faj'ne,] and Hiss Dean, 1 
went to Ford's Theater. I do not know what 
bos we occupied, but think it was an upper 
box. John Wilkes Booth came into the W-\ 
while we were there. Theday after this visit 
to the theater I went to Baltimore, and was 
kboent for about a week. 

Has. Emha Oftuit. 
Fir the Proeeeuiion. — May 17. 

On Tuesday, the llth of April, I wan in 
tile carriage with Mr. Lloyd, my brotbtr-iii- 
law. When somewhere about Unionlown 
ire met Mrs. SnrratL Our carriage pn^.'^e^l 
before we recognized that it was her, ulien 
Mr. Lloyd got out Whether Mrs. Surnttt 
oalted himl do not know. 1 did not henr 
tiiNr canvereatioD, for I was some disLanct 
off 

On Friday, the 14th, I saw Mrs. Surrati nt 
Mr. Lloyd's hous& She came into the ftar- 
lor. Mr. Lloyd had been to Marlboro ilmt 
day, attending court; he had jnst returned, 
■n'd had brouEht some oysters and fresh IkU 
with him, and had driven round to the back 
part of the vard. Having occasion to »;o 
through to the back part of the house, she 
came with me, and I saw her and Mr. Lloyd 
conversing together jn theback yard. I puid 
no attention at all to them, and conld not 
tell a word that passed between them. 



Orota-examined by Mk. Aikiit. 

When the two carriagea passed at Union- 
town, and Lloyd got out, it was misty and 
raining a little The carriages were two or 
three yards apart, I suppose. I never looked 
out of the onrria^ at aft after Mr. Lloyd left 
it, and Lloyd said nothing to me about bis 
conversation with Mrs. SurratL 

Mrs. Surratt arrived at Mr. Lloyd's about 
4 o'clock on the afternoon of the 14th. 1 
had a conversation with her before Mr. Llojd 

Q. Did you learn any thing of her basinesa 
there that day T 

Assistant Judge Advocate Binghui oI> 
jected to the question. Statementa of iin. 
Surratt, iu the absence of Mr. Lloyd, were 
not admissible, 

WtTMSss. Mrs. Surratt gave me no charge 

. reference to her business, only concerning 

:r fkrm, and she gave me no packages. 

Q. During yonr visit to Mr, Lloyd's, did yon 
ever hear any conversation there with refer- 

ice to "sbooting-ironsT" 

Assistant Judge Advocate Bikobah oI> 
jected to the question. The witnens liad 
already stated that she did not hear the cod- 
versabon between Mr. Lloyd and Mra. Sni^ 
rati 

Mr. Aiken claimed the right (o ask the 



MuoB H. W. Sinra. 
Far the Proteeuiion. — Htqi 19. 
[ was in charge of the party that look 
isession of Mra. Surratt's house, 541 H 
j>.>eet, on the night of the Hth of April, and 
arrested Mrs. Bnrratt, Miss Surratt, Mia 
Fitzpatrick, and Miss Jenkins. When I 
went UD the steps, and rang the bell of the 
house, Mrs. Surratt came to the window, and 
said, "Is that you, Mr. Kirby?" The reply 
was tliat it was not Mr. Eirhy, and to open 
the door. She opened the door, and 1 asked, 
''Are ^on Mrs. Surratt?" She said, "I am 
the widow of John H. Surratt," And I 
added, "The mother of John H. Surratt, 
jr.7 " She replied, "I am." I then said, 

I come to arrest you and all in your house. 

id take you for examination to Oeneral 
Augur's bead-quarters." No inquiry what- 
ever was made as to the canse of the arresL 
While we were there, Payne came to the 
bouse. I questioned him in regard to bil 
occupation, and what businew he had at the 
house that time of nighL He stated that he 
was a laborer, and had come there to dig ft 
gutter at the request of Mra. Surratt I went 
to the parlor door, and said, "Mrs. Surrat^ 
will you step here a minute?" She cam« 

t, and I Bsked her, "Do yon know thit 

in, and did you hire him to come and dig 
a gutter for yon?" She ftuewerad, rainag 
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her right hand, ^ Before God, sir, I do not 
know UiiB man, and have nerer seen him, 
and I did not hire him to dig a gutter for 
me.*' Pajne said nothing. I then placed 
him under arrest, and told him he wiis so 
Bosnicious a character that I should send him 
to Colonel WeUs, at General Augur's head- 
quarters, for further examination. Payne 
was standing in full Tiew of Mrs. Surratt, 
and within uiree paces of her, when she de- 
nied knowing him. 

Orou-^xamined by Ma. Aikek. 

A Tariety of photographs were found in a 

ftotOj^raph-album and m Tarious parts of 
ns. Surratt's house. 

Payne was dressed that nieht in a gray 
ooat, black pantaloons, and ratner a fine pair 
of boots. He had on his head a eray shirt- 
sleeve, hangine over at the side. His panta- 
loons were rolled up over the tops of his 
boots ; on one leg only, I believe. 

I have known some loyal people who have 
had in their possession photographs of the 
leaders of the rebellion. I can not say that 
I have seen on exhibition at bookstores, or 
advertised by newspaper dealers and keepers 
of photographs, cartes-de-visite of the leaders 
oftne rebellion. I have seen photographs of 
Booth, but only since this trial 

lU-examimd hjf the Judge Advooatb. 

Payne was dressed at the time in a gray 
coat and black pantaloona 

[Exhibiting to the witnaM » brown and white mixed 

OOAt.] 

That is the coat Payne wore, to the best of 
my belief 

By Ma. Dostbb. 

I am certain that this is the coat; I re- 
fiember it by its color and general look. As 
aear as I could judge by the light that was 
in the hall at the time, that waih the coat 

OBabnlttittff to thewitneei % dark-gnycoat.] 

The ooat now shown me is the one worn 
by Payne on the night of his arrest I rec- 
ognize it by the outtons. All that was 
wanting in uie other coat was the buttons, 
bat it was difilcult in the light in which I was 
•landing to telL The coat just shown me is 
the one. 



(The 



eoaft WM olfered In eridenee.] 

By Mr. Aikbk. 



I think, if I saw a gentleman dressed in 
black, with a white neck-cloth, representing 
himself as a Baptist preacher, and two months 
afterward I met the same person, with a shirts 
deeve on his head, an old gray coat, his 
pantaloons stufied into his boots, with a 
pickaxe on his shoulder, presenting him- 
•elf as a laborer, and in the night-timeu I 
think that, were I very fiimiliar with nis 
fountenanoe, I should reoognlia him as the 



R 0. MoaaAir. 
For the PrQueuHon. — May 19. 

On the night of the 17th of April, I was in 
the service of the War Department, aetinc 
under the orders of Colonel Olcott, specie 
commissioner of that department About 
twenty minutes past 11 o'clock, on the evening 
of the 17th of April, Colonel Olcott fare me 
instructions to go to the house of Mrs. Sar> 
ratt, 541 H Street, and superintend the seising 
of papers, and the arrest of the inmates of tha 
house. 1 arrived there about half-past 11 
o'clock, and found Mtgor Smith, Captain Wer> 
merskirch, and some other officers, who had 
been there about ten minutes. The inmatea 
were in the parlor, about ready to leave. 

1 had sent out for a carriage to take tha 
women arrested in the house to head-quar- 
ters, when I heard a knock and a ring at the 
door. At the same time Captain Wermera* 
kirch and myself stepped forward and opened 
the door, when the prisoner, Payne, fpoin^ 
ing to Lewis Payne,] came in with a pickaxe 
over his shoulder, dressed in a gray coal| 
gray vest, black pants, and a hat made oat 
of, 1 should judge, the sleeve of a shirt or 
the leg of a drawer. As soon as he came in, 
1 immediately shut the door. Said he, '*I 
guess 1 am mistaken." Said I, *^Whom do 
you want to see?" "Mr& Surratt," said ha 
^' You are right ; walk in." He took a seat, and 
1 asked him what he came there at this time 
of night for. He said he came to dig a rat- 
ter; Mrs. Surratt had sent for him. I asked 
him when. He said, ^^In the morning." I 
asked him where he last worked. He said, 
*^ Sometimes on I Street" 1 asked him 
where he boarded. He said he had no board* 
ing-house; he was a poor man, who got hia 
living with the pick. I put my hand on the 
pick-axe while talking to him. Said I, *^ How 
much do you make a day?" '^Sometimes 
nothing at all; sometimes a dollar; some- 
times a dollar and a half." Said 1, '* Have 
you any monev?" "Not a cent," he replied. 
1 asked him why he came at this time of niffhi 
to ffo to work. He said he simply callea to 
find out what time he should go to work in 
the morning. I asked him if he had any 
previous acquaintance with Mrs. Surratt 
He said, " No." Then I asked him why she 
selected him. He said she knew he was 
working around the neighborhood, and wae 
a poor man, and came to him. I asked him 
how old he was. He said, "About twenty." 
I asked him where he was from. He said 
he was from Fauquier County, Virginia. 
Previous to this he pulled out an oath of 
allegiance, and on the oath of allegiance wa8| 
"Lewis Payne, Fauquier County, Virginia. 
I asked him if he was from the Sout£ He 
said he was. I asked him when he left 
there. "Some time ago; in the month of 
February," I think he said. I asked him 
what he left for. He said he would have to 
go in the army, and he preferred earning 
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ivins bj the piekaxa I asked him if he to Lewis Payne] is the man of whom I speak, 
could TtAd. He said, "No." I asked him and Mrs. Surratt [pointing to tb% prisoner, 
if he could write. He said he could manage Marr S. Surratt] is the wonum of whom £ 
|o write his name. speak. 

I then told him he would have to go up to /v«.*..^.^;-w k*, v» Af«^w 

the Provost Marshal's office and expfiin. He Crou^tmined hy M«. Aimr. 

moved at that, but did not answer. The I made a search of Mrs Surratt's house, 

carriage had returned then that had taken and found a number of photographs, papers, 

off the women, and I ordered Thomas Sam- a bullet-mold, and some percussion-caps. The 

son and Mr. Rosch to take^ him up to the bullet-mold and percussion-caps were found 

Provost MarshaVs office. He was then taken in the back room of the lower floor, whioh| 

up and searched. I then proceeded, with I believe, was Mrs. Surratt's room. 

Major Smith and Captain Wermerskirch, to I found cartes-de-visite, lithographic ones I 

search tlirough the house for papers, and re- think, but got up in the same shape as ^oto* 

mained there until 3 o'clock in tne morning, graphic cartes-de-visite, of Jefferson jbavifl, 

(A pickaxe was here exhibited to the witneti.] Alexander H. Stephens andBeaureKard. I also 

That is the pickaxe he had on his shoulder, saw a photograph of Geneial McClelUn there. 

(It WM then oifcred i> eridenoe.] .^^«° ^^^ Surratt made the asscveratio^ 

When Payne knocked at the door, Mrs. ^ ^ "^^^ ^ ^fr\i T" stondm^m the 

Surratt and the inmates of the house were ^^\^^^ ^^ ^^^ fro'^* ^^^T\^^'' ""^ 

all in the parlor, prepared to leave. Mrs. »? ^? R*'\^^^ ^J^^ ^^ ^*^ hiOl^oor, or 

Surratt had been directed to get the bonnets s^^^^ng m the door-way 

and shawls of the rest of the persons in the ,, Y^*^° ^N^'" S*"^^ '""aT^^ ^T^ 
\.r.,^^^ orx ♦!,-♦ ♦!,«« ^r^r.\A ,»/>f ^^w, •«.,«;«« ♦^ tfast thc camagc was ready to take her to the 
iX.Ud.iher communicate p^^^^^ MawEal's officef she requested • 

The next morning I went down to the house r","**, *" ** **A"k''*' "^r" '"1/"^- x?^? 
and found carte»<lAi8ite of Jefferson Daris, '""»^' <l»r?: ^*!**'*«' she prayef or n« I 

Beauregard, and Alexander H. Stephens ; and «'^'»<'* ^"-.v^/'^"* ^!f . Tf^Ki" t ^^ 
Lieutenant Dempsey, the officer In charge, «oat; pants that seemed to be black, and 
showed me a photogfaph of J. Wilkes Booth^ seemingly a shirtsleeve, or the lower put 

that he bad founcf behind a picture, whicli "'^ * P*',"" '>\ ** JIJ?*"j. *"!,T '^' ^* T^ 
he turned over to the Provost Marshal. » '*7 dosely-fltting head-dress, hanging down 

,. , . , , » V • V ,o , about SIX or seven inchea 

[An okTeiop. contAlning two photograDhs of G«ner«l 

■wanmtfd, on. of J^noB DarU, on. of Akunder H. fThe prtmner, Lnri. Pitm., br dlwcMon of th. Jads* 

***P^?*%H45i*^*L*'>^' arnMof Ui.St«t«orVlrslnU AdTocats, wm than dnwrnl In » duk-grsjr coat, udTa 

udtwo ConlMsrate flaci amblaionM thcnni, wtto tb« thlrt-dMT. for a h«i4-dn«.] 

"Thai will it .TCrb. with trranti. That is the coat he wore, and that is tho 

VirginU th. Migittr, way he had the head-dress on. I would BOt 

Sto Btmpw iVmmH."] positively swear to the coat, but it is as near 

I found all these at the house of Mi& the color and shape of that coat as oan b& 

Snrratt [Tbaeoat and aliiit-ilMT. wen ynt in •Tid.ng..] 



Crou-examined by Kr. Aikbk. He was ftill of mud, up to his knees, nesily. 




had photoipaphs of Jefferw^n I>avi8 and of persons! but only in the hands of those 
«tb« prominent iMders of the rebellion in ^h^took an interest in having him arrested. 
«y hand, unUl I had these, found at Mr& j ^^ ^^t remember seeing a photograph of 

^•"t'* * , ^u*""' "*** '^" P*°?u "* P}j?to- him before the assassinatioa. *^ '^ ^ 

Saphs of these men since the rebellion, ^ j had seen a person dressed genteelly 
ough they might have had them before, j^ yack clothes. With a white necterehiei 
n ivr -ir Tvr representing himself as a Baptist minister, I 

Captain W. M. WBRMUSKiitaR. think I would recognise him in the ga^b 

For the ProseeutiM. — Hfcof 19. Payne wore, for he had taken no particular 

r»_ .v. _;_u» «* iv 1T.V r A M T pains to disguise himself; his face looked 

.t^L if«^iS^-^r**^*^* «'* ?! ^'"?i-^ ^ i««t the ««• « «t <lo« ^o^> »»d *• only 
at the house of Mra Surratt, in this city, iig^^ct was in the clothes. 

and was present when the pnsoner, Payne, 

came in, about midnighL M^jor Smith Sy Kb. Ci^axpitt. 

*^*lr^'*a ®'*"*" whether she knew him, xhe photographs were found all over tha 
and Mrs. Surratt, in the presence of Payne, house-in thifrint parlor, in the back parlor, 
kdd up one or both her hands, and said, ^^ ;„ the two rooiiTup staim Theiiweta 
Before God, I have never seen Uiat man three albums containing photogrMha, bendai 
btfora I have not hired himj I do not i^^ pjcturea '^"V^ 

that effect The prisoner at the bar [pointing biiliS&^SSMSSS^SJl^SSSS^Sf^^ 
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I saw this jiabm in Ura. SamU'a house, 
1b the baef room o( the lower floor, standing 
«n the mBBtel-|Hece, I believe. I ]e<t il there, 
beeanae I did not think an7 thing of it This 
potore wu all that was viaible. 

LiEDTiK^NT JoBX W. Lkmpset. 
Far iht ProiaaiAim.—Mm/ 19. 

I^UUtlncta tha vltOMt tlw ^«iin Kara, H«an, Wat 

I fouitd this in the back room of the drat 
floor of Mre. Siuratt's house. The back part 
waa all aesled, and my curiositj was excited 
by noticing a piece torn off the bact 1 

rned the tiack and found the likeness of 
Wilkes Booth, with the word "Booth" 
written in pencil on the back of iL 

Orott-tsandncd by Ha. Aikeh. 

I may hare seen photographs of Davis, 

Lea, and other leaders of the rebellion in 

Hmnpapen— Uit Sondaj newspapers partio- 



nlarly; and I hare Men aome of emioHt 

actors — Forrest, Uacready, and others— •ex- 
posed for sale at different places. I waa ft 
prisoner for thirteen months, and during that 
time 1 saw a good many of the leaders of 
the rebellion, both personally and in pictorM^ 
but I have not seen them in the loyal atatea, 
except as I hare menUoned. 

Steailtd for the PraieeuiiotL. — Jiias 3. 



Ef^J'IC^i 



if J.WUkM Boalb, HdtTm, WM •>. 



This is the photograph I fonnd at the 
back of the picture " Morn, Noon, and Night," 
which was found on the mantel-piece in tha 
bock room of the first floor, known, I believe, 
as Mrs. Surratt's room. It was marked, in 
pencil, "Booth." The pencil words, "J. 
Wilkes Booth," I wrote when I found it I 
ghowed the photograph to an officer in the 
house, and then turned it over to Colonel 

(Tha pictar* lad pluit(ifn«li van p 
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QlOXOI COTTDIOBAIL 

Ar the Deferue. — Mat/ 2S. 
By Ub. Aieen. 
I am special officer on Major O'Beime's 
Ibrce, and was engaged in making arrests 
•Iter the asBaasinatioo. After the arrest of 
John H. Lloyd by my partner, Joshua A. 
Iilojd, he was placed in my charge at Roby's 
PoaUiffice, Surrattsville. For two days after 
hiaarrest Mr. Llo^d denied knowing any thing 
about the assassination. I lold him that I 
waa perfectly satisfied he knew about it, and 
had a heavy load on his mind, and that the 
■ooner be got rid of it the better. He then 
Mid to me, " 0, my Ood, if I was to make 
a confession, they would murder me I" I 
■sked, "Who would morder you?" He re- 



of beio^ murdered, and let these fellows get 
ODt of It, that is your business, not mine." 
He seemed to be very much excited. 

Lloyd stated to me that Mrs. Surratt had 
Oome down to his place on Friday between 4 
and 5 o'clock ; that she told him to have the 
flre-arms ready; that two men would call for 
them at 12 o'clock, and that two men did 
call; that Herold dismounted from hie horse, 
■ went into Lloyd's tavern, and told him to go 
sp and getthoseflre«rma Tbefir»arms,he 
•tated, were brought down; Herold took one, 
and Booth's carbme was carried out to him ; 
but Booth Hid ha oonld not cany his, it 



was as much as he could do to carry him- 
self, as his leg was broken. Then Booth told 
Lloyd, " I have murdered the President; " aad 
Herold said. " I have fixed off Seward." Ha 
told me this when he came &om BiyantowB, 
on his way to Washington, with a squad of 
cavalrv : I was in the house when he cams 
iced crying and hallooing 



has ruined n 
be shot I " 

I asked Lloyd where Booth's carbine waa; 
he told me it waa up stairs in a little room, 
where Mis. Snrratt kept some baga I went 
up into the room and hunted about, but could 
not find iL It was at last found behind tha 
plastering of the wall. The carbine was_ in 
a bag, and had been suspended by a siring 
tied round the muzzle of the carbine; tha 
string had broken, and the carbine had fklteB 
down. Wedidnotfinditwhere Lloyd lold me 
it waa When Lloyd made these statementa 
to me no one was present but Mr. Jenkins, 
a brother of Mrs. Surratt's. Lloyd said that 
Mrs. Surratt spoke about the fire-arms be- 
tween 4 and & o'clock on the day of the 

At the last interview I had with him, when 
be came to the bouse to go to Washing- 
ton, be cried bitterly, and threw his handa 
over his wife's neck, and hallooed for hia 
prayer-book. Lloyd's wifb and Mrs. Ofitatt 
were in the room, and beard all the ooDver- 
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BecaUed far the Drfense.-^May^, 
By Mb. Aiunr. 

Q. Will Yon state the preciae language that 
Llojd Qsed with reference to Mr& Surratt in 
kis confession to you ? 

The Judge Advocate objected to the repeti- 
tion of the question. Mr. Aiken stated that 
he proposed to follow it up by asking the 
witness if he had not made a different state- 
ment to him (Mr. Aiken) in reference to 
what Lloyd had said. ^^I ask the witness 
now what I stated to him." 

Witness. I met Mr. Aiken at the Metro- 
politan Hotel on Saturday evening last, I 
think. He asked me to take a drink. I 
went up and drank with him. He then said, 
''I am going to have you as a witness in 
this case." He asked me to sit down on a 
flofa and have some conversation. I said no; 
it would not look well for me to be sitting 
there, but I would go outside and take a 
walk. When we went outside, the first ques- 
tion Mr. Aiken put to me was, whether I 
was a Catholic I said I was not We 
walked along, and he said, "Lloyd has made 
a confession to you." Said I, "Yes." He 
then said, "Will vou not state that confes- 
sion to me?" I declined to do it, but told 
him he might ask any questions, and I would 
answer them. He put the question to me, if 
Lloyd had stated that Mrs. Surratt had 
come down there and told him to have the 
fire-arms ready. I said not I had an ob- 
ject in that answer. I am now on my oath, 
and when on my oath I speak the truth, and 
I can have witnesses to prove what I say — 
six cavalnrmen, Mr. Lloyd's wife, and Mrs. 
Offutt He wanted to pick facts out of me 
in the case, but that is not my business; I 
am an officer, and I did not want to let him 
know any thing either way; I wanted to 
come here to the Court and state every thine 
that I knew. I told him distinctly that I 
would not give him that confession ; that I 
had no right to do so. 

Q. Did I ask you if Mr. Lloyd, in his con- 
fession, said any thing at all in reference to 
Mrs. Surratt? 

A. You asked me first whether Lloyd had 
made a confession to me, and I said, "Yea" 
Said you, "What is that confession? I 
should like to know it" My answer to you 
was, "I decline giving you that confession; 
but if you will ask a question, I will answer 
you." That question vou put to me, and I 
answered; I said "No. 

Q. That Mr. Lloyd did not say so ? 

A. I did say so. I do not deny that 

Q. Then what did you tell me this afternoon 
with reference to it? 

A. I told you the same thing over again in 
the witness-room, when you asked me, before 
I came up on the stand. It is a part of my 
business (I am a detective officer) to gain 
my object I obtained the confession from 
Lloyd through strategy. 



Q. Then you gave me to understand, ani 
you are reaxly now to swear to it, that you 
told me a lie? 

A. Undoubtedly I told you a lie there; 
for I thought you had no business to ask me. 

Q. No business! As my witness, had I 
not a right to have the truth from you? 

A. I told you you might call me into court; 
and I state here that I did lie to you ; but 
when put on my oath I will tell the truth. 

Mrs. Emma Offutt. 

Recalled for the Defense, — Jime 13. 

By Mr. Aiken. 

On the evening of the 14th of April, MV. 
Lloyd was very much in liquor, more so than 
I have ever seen him in mv life. I insisted 
on his lying down, and I had to help him 
take off his coat In a few minutes he got 
up and said he was too sick, and would go 
into the dining-room; but he went into £e 
bar-room afler that For the last four or 
five months I have noticed his drinkmg 
freely. 

I I did not hear his full confession to Cap- 
tain Cottingham ; but I heard some remarks 
he made on the Sunday night when he was 
brought up from Bryantown, on hit" way to 
Washington. I was there all the time, and 
I did not hear him say, referring to Mrs. Sur- 
ratt, "That vile woman, she has ruined me." 

Mr. Aiken. I wish to state to the Court 
that at the time Mrs. Offutt gave her tes- 
timony before, she came here very unwell. 
If I have been correctly informed, she had 
been suffering severely from sickness, and 
had taken considerable laudanum. Her mind 
was considerably confused at the time, and 
she now wishes to correct her testimony in 
an important particular. 

Witness. After I left here the other day, 
I thought of my reply to a question that 
was asked me, and it has been on my mind 
ever since, and I requested Mr. Aiken to 
mention it to the Court 

I was asked by the Judge Advocate if 
Mrs. Surratt handed me a package, and I 
said " No ;" but she did hand me a package, 
and said she was requested to leave it there. 
That was about half-past 5 o'clock, and be- 
fore Mr. Llovd came in. Afler that I saw 
the package lying on the sofa in the parlor. 
Shortly afterward Mr. Lloyd came in. 
When I saw Mrs. Surratt and Mr. Lloyd 
talking together at the buggy in the yard, I 
was in and out all the time. I did not see 
Mr. Lloyd go into the parlor, but I saw him 
on the piazza, and I think from that that he 
must have gone into the parlor. He had a 
package in his hand, but I did not see Mrsi 
Surratt sive it to him. Afler the package 
was handed to me, it might have been taken 
by Mrs. Surratt and handed to Lloyd, but I 
did not see her give it to him. 

I learned from Mra Surratt thai she would 
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not hare oom« down to SarrattsYille that 
dajy had it not been for the lelter she re- 
ceived ; and I saw busineas transacted while 
•he was there. 

Since January last I have met Mrs. Sar- 
Hitt several times. I never heard from her 
a word concerning any plot or conspiracy, 
and never heard any disloyal expressioas 
from her. 

I know that Mrs. Surratt's sight is defect- 
ive. On one occasion, last December, she 
came down to see her mother, who was lying 
very sick. On being told by a servant that 
Mr& Surratt was coming toward the door, I 
went there to her, and said, " Why, Mrs. Sur- 
ratt I" When she said, "0, Mra Offutt, is 
that you?" and then she added, "I can 
aoarcely see." I led her into the parlor, and 
•he told me that her eyes were failing very 
fiut 

Gbobob H. Calybrt. 

For the D^enae, — May 25. 

Bi/ Mr. AtKss. 

I reside in Bladensburg, and am acquainted 
with the prisoner, Mrs. Mary E. Surratt. On 
the 12th of April last I addressed a business 
letter to her. I addressed more than one to 
her, but the last was on the 12th of April. 

[Mr. Aiken c«lled apon the OoTemment to produce the 
letter, itating that he would lospend further examination 
of the wltnees till it could be produced.] 

ReeaUed for the Defense, — May 26. 
By Mr. Aikbn. 

[A letter was handed to the witness. 

BinmsDALB, April 12, 1865. 
Mr a. M. K Surratt: 

Dear Madam — During a late visit to the 
lower portion of the county, 1 ascertained of 
the willingness of Mr. Nothey to settle with 
you, and desire to call your attention to the 
fact in urging the settlement of the claim of 
my late fathers estate. However unpleasant, 
I mast insist upon closing up this matter, as 
it is imperative, in an early settlement of the 
estate, which is necessary. 

Yon will, therefore, please inform me, at 
your earliest convenience, as to how and 
when you will be able to pay the balance 
remaining due on the land purchased by your 
late husband. 

I am, dear madam, yours respectfully, 
GEO. H. CALVERT, Jr. 

That is the letter I addressed to Mr& Sur- 
ratt on the 12th of April. 

[The letter was read and offered In erldenoe.] 
B. F. GWYNN. 

For the Drfenee, — May 25. 

By Mb. Aikbn. 

I reside in Prince George's County, near 
Surrattsville. I have been acquainted with 
Mm Surratt seven or eight years. 



On Friday, the day of the murder of the 
President, as I was passing in my buggy, 
some one hailed me, and said Mrs. SumUi 
wanted to see me in the tavern. She gave 
me a letter for Mr. Nothey, and asked me 
to read it to him, which I did. I have trans- 
acted some business for her relative to the 
sale of lands her husband had sold to Mr. 
Nothey ; and I have personal knowledge of 
Mr. Nothey buying land from Mrs. Surratt's 
late husband ; 1 was privy to the transaction. 

About half-past 4 on that dav, the 14th, I 

Sarted with Mr. Lloyd on the road from 
[arlboro, about five miles from Surrattsvilleu 
and did not see him afterward. He had 
been drinking right smartly. 

Recalled for the Defense, — May 26. 

By "Mr, Aikbn. 

[A letter was handed to the witness.] 

This is the letter 1 carried to Mr. Nothey 
fVom Mrs. Surratt, and which I read to him 
on the 14th of April : 

^ SvKEATTiVXLLX, Mi>., April 14, ISfiB. 

Mr, John Nothey: 

Sir — I have this day received a letter from 
Mr. Calvert, intimating that either you or 
your friend have represented to him that I 
am not willing to settle with you for the land. 

You know that I am ready, and hare been 
waiting for the last two years; and now, if 
you do not come within the next ten days, I 
will settle with Mr. Calvert, and bring sail 
against you immediately. 

Mr. Calvert will give you a deed, on 
receiving payment 

M. E. SURRATT, 
Administratrix of J. H, tSurratt 

John Nothey. 

For the Defense, — May 26. 

By Mr. Aikbn. 

I reside about fiAeen miles from Washing- 
ton, in Prince George's County. Some years 
ago I purchased seventy-five acres of land 
from Mr. John Surratt, sen. Mrs. Surratt 
sent me word that she wanted me to come to 
Surrattsville to settle for this piece of land. 
I owed her a part of the money on it I 
met her there on Tuesday in regard to it 
On Friday, the 14th of April, Mr. Gwynn 
brought me a letter from Mra Surratt, but I 
did not sec her that day. 

Joseph T. Nott. 

For the Defense, — May 30. 

By Mr. Aiken. 

For the past two or three months I have 
been tending bar at Mr. Lloyd's tavern at 
Surrattsville. 

On the 14th of April I saw Mr. Lloyd in 
the morning, and again at sundown. He 
had been to Marlboro on that day ; and when 
he returned, he brought some fiah and oya> 
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ten. which he carried round to the kitchen Oross-^xamined by Assistant Judgb Adtooatb 

in tne back yard. For some weeks past Mr. Bikoham. 

Uoyd had been drinking a good <>«»>; "^riy The convewation began direcUy Mr. Lloyd 

•rerjr day. and night, too, »>« ^" P/«"y. t'l^t ; j^ housTand lasted about flv. 

At timee fce had the appearance of an inwne ; ^ j^, ^ ^ Lloyd, and Mrs. 

"*\^V" «''—»'*'' "*""• t' i ?„te Offutt were there.' Lloyd told'cottingham 
in which Mra Surra" was *'*'""'!«'" '^"« that he was innocently 'persuaded into* this 
It He was pretty tight that eyening. ^^^^^^ j,y ^^ gurratt, or Mrs. Surratt'e 

By Mr. Clampitt. family, I believe he said, but I will not say 

positively that he said by whom, or that 
I first saw Mr. Lloyd that evening after Mrs. Surratt's name was mentioned in the 
bis return from Marlboro, driving round to conversation. Lloyd told Cottingham that 
the kitchen. I was at the stable, and coming the carbine was hid ud stairs,, and ailer Lloyd 
out I saw him going round there. Mr. was gone Mr. Cottingham went up for it 
Weichmann was there, and Captain Bennett 
F. Gwynn drove up in front of the bar-room. J. Z. Jenkin& 



Recalled for (TOM-ftramirurfibn.— tTwn^ 2. F<^ the Difense.^May 30. 

By Assistant Jcdob Advocate Bubnett. ^y ^^ Aikbh. 

I have never, to mv knowledge, done or , I i^J^e in Prince George's Coun^, Marr- 

•Aid any thing against the Government, or **"d- ^^ !^»i ^\J^: Lloyds on the 14th, 

the Union pirty in Maryland, during this ^^^^'^ Louis J. Weichman and Mra Surratt 

struggle. I liave never taken sides with the ^^^^^ «}P/<^ ^^« ^<>4?«- ^rs. Surrott showed 

seceSmon element there, nor said any thing "^^ » letter from George Calvert, also two 

against the officers of the Government or the J?^^^«^^ i^^^^, M""- <^a»^«rt obtamed in the 

Executive Circuit Court of our county agamst Mr. Sur- 

I know Mr. fidward Smoot I do not ^^^ ««'^- ?he said this letter brought her 

remember saving to him, after the murder of ^?^r' . \ u ® ^Su^^ interest on those 

the President on his stating that John H. judgments for her. She exoressed no wish 

Surratt was one of the murderers, that he ^ »«« ^^^^^ ?^' ^^y^^ ^^^ «**« was ready to 

was undoubtedly in New York by that time; f**'"^ ^J^"^ ^y"« before he came, and was on 

I may or may not have said so; and I might ^^^ Hf»".^ ^^ gomg when Lloyd drove ua 

have said, "John knows all about this mat- ^^^ business was with Captain Gwynn, and 

tcr;" but I do not recollect it; and I have ^K^!^ he came m sight she went back and 

no recollection whatever of saying that six «^»»^-. ^^^^^^^ ^^ ^^'T much intoxicated at 

months ago I could have told all about this ^"J, "}^, . . „ « ^. * ^ 

matter; nor do I remember telling him not ,^y .intercourse with Mrs. Surratt has been 

to mention any thing al)out the conversation <>^ ^ji intimate character. She has never to 

I had had with him I think if I had said f"y knowledge, breathed a word that wm dis- 

so to Mr. Smoot, I should remember it, but I loyal toward the Government ; nor have I ever 

do not Indeed I do not recollect seeing Mr. t«»«^, ^'""^ "^^^^ *?y '^™»''k showing her to 

Smoot ^^® knowledge of any plan or conspiracy to 

capture or assassinate the President or any 

By Mr. Aiken. member of the Government I have known 

I may have seen Mr. Smoot on Saturday, ^^ frequently to give milk, tea, and such 

the 15th of April last, but I have no recol- refreshments as she had m her house, to 

lection of it; nor of any such conversation Union troops when they were passing. Some- 

with him times she received pay for it; at other times 

she did not I recollect when a large number 

By the CouBT. of horses escaped from Giesboro, many of 

I do not think I rejoiced at the success of th®*" i;«r« taken up and put on her prepiisw. 

the rebels at the first battle of Bull Run. I ?1^^«« l^orscs were carefully kept and fed by 

belong to the Catholic Church when I belong ner, and afterward all were given up. She 

to any Church at all. I have not belonged received a receipt for giving them up, but 

to any Church for seven yeara "^J^F 6^t any pay, to my knowledge 

'' I know that Mrs. Surratt s eyesight is de- 

. _ fective. I have seen a man by the name of 

Andrew Kallenbach. ^ g jj^^^l, stopping, I believe twice, at 

For the Drfenet, — Jime 13. Mrs. Surratt's hotel. He was stopping there 

By Mr. Aiken. ^ ^^^^^' U^s^X^r,. do. 

I was present in the back room of Mr. ^^ ^*- Clampitt. 

Lloyd's house when he came from Bryan- I saw Mrs. Surratt, at Surrattsville, a few 

town, at the time of his arrest I did not days before the assassination of the Presi- 

hear Lloyd say to Captain Cottingham, '* Mrs. dent 

Surratt, that vile woman, she has ruined me." Q. At that meeting did she not state to 
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jou, when yon asked for the news, that our 
army had captured General Lee's army and 
taken Richmond? 

Assistant Judge Advocate Burioett ob- 
jected to the question as incompetent and 
irrelevant 

Mr. Clampitt stated that the object of the 
question was to show that the accused, Mary 
£. Surratt, had, a few days before the assas- 
sination, exhibited in her expressions a loyal 
feeling. 

Assistant Judge Advocate Burnett stated 
that the way to prove her character for loy- 
alty was by bringing witnesses who knew 
her reputation in that respect, and not by 
bringing in her own declarations. 

Mr. Ulampitt waived the question. 

Mrs. Surratt's reputation for loyaltv was 
Tery good. I never heard it questioned, and 

1 never heard her express any disloyal sen- 
timent& 

Orost-excmined by Assistant Judge Advocate 

Bingham. 

Mrs. Surratt is my sister. I live about a 
mile and a half this side of her place. I 
was arrested by the Government aoout ten 
days ago. About 10 or 11 o'clock the night 
before, I met a man by the name of Kallen- 
bach, and another by the name of Cottingham. 
All that I said on that occasion, that I re- 
member, was that my sister had fed his 
fkmil^ (Kallenbach's) ; but I did not say 
that if ICallenbach or any one else testified 
against my sister, that I would send him to 
hell, or see that they were put out of the 
way, nor did I use any threats against him 
In case he appeared as^ a witness against 
Mrs. Surratt What I did say was, that I 
understood he was a strong witness against 
my sister, which he ought to be, seeing that 
she had raised his family of children. 1 
disremember calling him a liar during the 
oonversation, and if there was any angry 
or excited conversation, I did not mean 
it any how. He said nothing to me 
about John H. Surratt going to Kichmond 
with the full knowledge and consent of his 
mother. Mrs. Lloyd was there and heard 
our conversation, and so also was Mr. Cot- 
tiivgham. 

On the 14th of April, when Mra Surratt 
was at Lloyd's, 1 saw Mr. Gwynn there, and 
perhaps from ten to fifteen others, durine 
that time; amonz them, Kallenbach and 
Walter Edelin. 1 was there from between 

2 and 3 o'clock until a little after sundown. 
I saw Mr. Surratt speaking to Mr. Gwynn 
in the parlor; Weichmann also was in the 

Srior, I thiuk. Gwynn lefl the house before 
rs. Surratt 

I think that during the war my attitude 
toward the Government has been perfectly 
loyal. Durinff the revolution, 1 have spent 
$3,000 in my district to hold it in the Union, 
and during the struggle I have taken no part 



against the Government I hare been «s- 
tirely on the side of the Government during 
the whole war, and never, by act or woroL 
have I aided or abetted the rebellion, ana 
never has the scrawl of a pen gone from 
me across to them, nor fVom them to me. I 
have never fed any of their soldiers, no* 
induced any soldiers to go into their army, 
nor aided and assisted them in any way. 

Re-examined by Mb. Aiken. 

I am under arrest, but I do not know what 
for. The commissioners of our county of- 
fered $2,000 for any information that could 
be given, leading to the arrest of anpr party 
connected with the assassination, which Mr. 
Cottingham olaimed on account of having 
arrest^ John M. Lloyd, and he asked me if 
1 would not see the State's Attorney and see 
whether he could get it or not 

When I said that Mr. Kallenbach ought 
to be a strong witness aeainst my sister, on 
account of her bringing nis children np, I 
spoke ironically. 

J. Z. Jenkins. 

Recalled for the De/ense.-'^une 7. 

By Mr. Aiken. 

In 1861, about the time of the first Bull 
Run fight, I got a United States flag from 
Washington, which I and several of our 
Union neighbors raised. There came a report 
shortly a^er that it was going to be taken 
down by the secesh sympathizera I went 
round the neighborhood and collected some 
twenty or thirty men with muskets, double- 
barreled guns, or whatever they had, and 
we lay all night round the flag to keep it up. 
1 was there one night and a day, I think. 
At the time of the election, when they, were 
all Democrats round there except myself, I 
used money, when 1 had n't it to spare and 
my family needed it, to get Union voters into 
Maryland. I remember bringing Richard 
Warner from the Navy Yard, Washineton, 
to the polls. He had not been away lonff 
enough to lose his vote. I have never had 
any intercourse, one way or another, with 
the enemies of my country. At the election 
for Congress, in 1862, I was not allowed to 
vote; I was arrested on the morning of the 
election. I took the oath of allegiance at 
the time they were voting on the adoption of 
the new constitution, and voted that day. 
The last time I voted for member of Congress 
was for Harris; then, for the first time in 
my life, I voted the Democratic ticket I 
have been an old-line Whig. I have suf- 
fered from the war in the loss of my negroes; 
but I never, to my recollection, made any 
complaint about that When the State do- 
clar^ her new constitution, I was willing for 
them to go. 
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Fbr •^e Defense, — Jwie 12. <^r fA« Defense. — June 2. 

J3^ Mb. Aikek. By Kb. Aikbn. 

I met John 11 Lloyd at Marlboro on the I reside in Prince George's County, Md 1 

14th of April last, and rode back with him was at Marlboro on Good-Friday, the dax 

|Murt of the way toward his home. He was that Mr. Lincoln was killed. Mr. Lloyd 

considerably under the influence of liquor, and I returned from Marlboro to Surratta- 

and he drank on the road. ville together. He was very drunk on that 

occasion ; I got there about a minute and a 

By Mb. Clampitt. half, perhaps, before he did, I drove to the 

r am acquainted with J. Z. Jenkins, the bar-room door, and he went round to the front 

brother of Mra Surratt I have known him ^o®'- I ^^ Mrs. Surratt just as she was aboul 

far tea yeajw, and can speak confidently of ^o start to go home. Her buggy was standior 

his reputation as a loyal man. At the outset t*^«r« ^^ "^^ ga^ ''"«« ^^ ^^^^ ^h ana 

of th<»e difficulties he was a zealous Union ^^^ left in fifteen or twenty mmutes after 

man. A Union flag was erected within one **^*^ 

hundred yards of where I boarded, and there Cross-examined by Aswstakt Judob Advocati 

was a rumor that it was to be cut down, and Bivgbail 

Jenkins was one of the men who took a gun , 

and remained there all night for the purpose . When I got out of mv wagon, I weot into 

of guarding the flag. ^^^ bar-room to get a drink; and I do not 

know what took place in the mean tima^ 

OroMs-examined by the Judob Adtooatb. when Lloyd went round the house. I aai 

-, , , J ^ ar 11- . o quite sure Lloyd was drunk. I had been 

"^yf "^Pi" ^^^, Marlboro to Sur- j^^ gmart in liquor in the course of the day 

mttsnrille in his buggy; I was on horseback. ^^^^ i ^^ j^, j ^^^ then took drial^ 

We both drank; I do not know which drank ^jt,, n^^^. ^at I do not think I waa aa 

die most; we drank from the same bottle ^ight as he; nor do I think I am altogelhar 

Lloyd was excited m his conversation and mistaken as to f.4io was drunk that dly; I 

deportment generally; but he kept the road ^id not see him take the fish out of hii 

straight, and I did not see him deviate from ^u^gy. He did not drive into the yard; ha 

IL It was SIX miles to Surrattsville from ^^^^.^ ^ j,,^ ^^^^t gate, I know; I did nol 

where we parted, I thought he could take g^^ j^i,,, ^^ ^^^ ^ jg twelve miles from Marl- 

<*5s TT "*"™®*"- , .. , , , ,,. boro to Surrattsville— about two and a half 

Q. Have ypu been entirely loyal yourself i^^^^^ jj.ive. We drove along pretty brisk 

Jonng the rebellion ? * ■^ -^ 

A. I suppose so, and think so. I have ^ _ p^ 

never done any thing inimical to the interests •'* ^* -"^^^^ 

of the Government, that I know of Fwr the Defense. — Jwm 13. 

Q. Have you never desired the success of n «r a 

thrrehellion ? ^^ ^^ ^»™- 

A. No, sir ; I never expressed any desire I live about ten miles fVom Waahin|^ 

fbr its succesa ton, in Prince George's County, Md. I aiA 

Q. Have you always desired that the Gov- personally acquainted with J. Zt Jenldni^ 

ernment should succeed in putting down the and have known him ever since I was % 

rebellion? little boy. I regarded him, formerly, as ona 

A. I can not say but what my feelings of the most loyal men in that part of th# 

were neutral in the matter. country. I thought that he and I were two 

Q. Are you quite sure tliey were neutral? of the most loyal men there, at the begfn- 

It is very difficult to be neutral in such a war ning of the rebellion. A flag was raised, sent 

as this has been. down, as I understood, by Mr. John Murphy, 

A. I think I was about as strictly neutral the butcher, who lived at the Navy Yard, 

as anybody else. Washington, about a month before the riotj 

Q. When you examine your feelings closely, in Baltimore. A little while after, the news 
if you can recall them, have yon not an im- was spread, that a party from the Southern 
prcasion that at some time or other you States, or from the lower counties of Mary- 
preferred that the rebellion should succeed? land, were coming to cut it down. About 



A. I may possibly have done so. I think 
£ exercised a neutral feeling very nearly. 

Q, You were neutral in your conduct? 

A. And in mv feelings— as strictly neutral, 
r think, as anybody else. 

Q. You think you were perfectly indif- 
UMBt whether the Government sueceeded or 
iuled. 

- A. I WSBi 

9 



twenty men were raised in our neighbor- 
hood, who armed themselves to protect the 
flag, and Mr. Jenkins* I believe, was among 
the number who staid with us that night 
I have never heard a disloyal sentknent 
from Mr. Jenkins, nor do I know of aoy 
overt acton his part that might be conatmed 
into disloyalty ; but I have not been i» hit 
coBipBAjr of laUi Abooi aix laanihA agp J 
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bud aome converaation with him, when he 
said lie was as good a loyal man as I was. 
Whetlier he regarded me disloyal, and him- 
self too, or whether he regard^ us both 
loyal, I can not say. 

Orosi-^xamined hy Assistant Judge Advocate 

BUBNBTT. 

Since 1862 I have not heard any direct 
expression of opinion from him ; but since his 
negroes have been taken from him, rumor 
says he is not quite so good a Union man as 
he was in the beginning. That is the gen- 
eral rumor. 

J. C. Thompson. 

For the Defense. — June 7. 

By Mb. Aiken. 

I live at Tee Bee, Prince George's County, 
Maryland. I have known J. Z. Jenkins 
since 1861, and have always considered him 
a loyal man. 

Orou-examined by Assistant Judge Advocate 

Burnett. 

I do not know that 1 am a competent 
judge of loyalty; I have always considered 
myself loyal, and I think that such has 
been my reputation. I have never desired 
the success of the Southern rebellion, and 
have been all the time on the side of the 
Government 

Da J. H. Blandpord. 

For the Defense. — June 7. 

By Mr. Aiken. 

1 am acquainted with J. Z. Jenkins, and 
have regarded him as loyal to the Govern- 
ment of the United States. I never heard 
him express any disloyal sentiments; and at 
the begmning of the war, he was generally 
avoided by those who were not thoroughly 
in favor of the administration. Mr. Jenkins, 
I know, supported the opposition candidates 
to the Democracy. 

I know Andrew Kallenbach; he is a 
Democrat^ and has always acted with the 
Democratic party. 

Wm. p. Wood. 

For the Defense. — June 5. 

By Mr. Clampitt 

I am at present Superintendent of the Old 
Capitol Prison. I know J. Z. Jenkins, and 
have been intimately acquainted with him 
(or five yeara In 1860 and 1861, Mr. Jen- 
kins was counted as one of the most reliable 
Union men in that district, and I know that 
lip to 1862 he labored himself, and urged 
his friends to labor, and spent his means 
freely, to keep the State of Maryland in the 
Union. In 1862 and 1863, 1 understood that 
hm came to thia city to obtain voters who 



had left the State of Maryland, bat who bad 
not lost their residence, to return to Maiy* 
land to vote the Union ticket 

I do not know of my own knowledge, hot 
it was generally understood by those acting 
with the administration, that after the fim 
battle of Bull Run, Mr. Jenkins procured a 
United States flag and hoisted it in hit 
county, and that, when certain rebel sym- 
pathizers threatened to haul it down, ha 
gathered a band of from twenty to fifty Union 
men, and stood l»y it all night to protect it 
I believe Mr. Jenkins to be a loyal man. I 
never heard him utter any sentiments against 
the Government of the United States, but hm 
is very bitter on the administration on ac- 
count of the negroes. Outside of this, I 
believe him to be a truly loyal man. Tha 
people down there, who, in the early part of 
the war, acted with the administration, ara 
now dissatisfied with it on account of its 
action on the subject of slavery, and there it 
scarcely a single friend of the administration 
in that county now. 

I never heard him express any desire for 
the success of the South; but I have heard 
him express himself very positively the other 
way. Mr. Jenkins is now under arrest ai 
the Old Capitol Prison, but 1 do not know 
what for. 

Cross-examined by the Judge Advooatb. 

Q. Do you not regard such bitter hostility 
to the Government, in a civil war like thiiL 
as in the interest of the public enemy, ana 
therefore disloyal? 

A. Lately I have not considered him sound 
on the subject, and have had very little to 
do with him, except on account of former 
friendship in past times. I thought then he 
was as loyal as any man in the county, and 
regarded him as such, and treated him as a 
friend ; but at the last election he voted for 
Harris, and was in with these other parties, 
and I did not like that state of affairs, and 
hence had not that political confidence in 
him that I had previously. 

Miss Anna K Surratt. 

For the Defense. — May 30. 

By Mr. Aiken. 

I was arrested on the 17th of April, and 
have since been confined at Carroll Prison. 

1 have met Atzerodt, the prisoner at the 
bar, at our house in Washington City. I do 
not think he remained over night but onoei 
He called very often, and asked for that man 
Weichman. He was given to understand 
that he was not wanted at the house; ma 
said she did not care about having strangers 
there. The last time Atzerodt was there. 
Weichman engaged the room for him, and 
asked ma to allow him to stay there all night 
They were sitting in the parlor, and made 
several signs over to each other. Weichmaii 
and he then left the room, and preaaatlir 
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Weichtnan came back and asked ma if she 
would have any objections to Atzerodt re- 
maining there thai night; that he did not 
feel at home at an hotel. Afler thinking for 
some time, ma said, ** Well, Mr. Weichman, 
I have no objections." Mr. Weichman was 
a boarder at my mother's house, and was but 
too kindly treated there. It was my mother's 
habit to sit up for him at ni^ht, when he was 
out of the house; she would sit up and wait 
for him the same as for my brother. 

Payne first came to our house one night 
afler dark, and left verr early the next morn- 
ing. That was not long afler Christmas. 
Some weeks afterward, he came one night 
when we were all in the parlor. Weichman 
went to the door and brought the gentleman 
in, and 1 recognized him as the one who had 
been there before under the name of Wood. 
I did not know him by the name of Payne at 
all I went down stairs to tell ma that he 
was there. She was in the dining-room. She 
said she did not understand why strange per- 
sons should call there, but she supposed their 
object was to see my brother, and she would 
treat them politely, as she was always in the 
habit of treating every one. He called two or 
three times after that — perhaps the same 
week, or two weeks after — I can not say 
exactly. On this visit, as we were sitting in 
tha parlor, he said, ** Mrs. Surratt, if you have 
BO objection, I will stay here to-night; I in- 
tend to leave in the morning." Ana I believe 
be did leave the next mornmg. 

I have met John Wilkes Booth at our 
house. The last time he was there was on 
Friday, the 14th, I think; I did not see him; 
I heard he had been there. 

My mother went to Surrattsville on the 
Friday of the assassination, and I think her 
carriage was at the door at the time Mr. 
Booth called. I heard some one come up 
the steps as the buggy was at the door, and 
ma was ready to start Ma had been talk- 
ing about going during the day, before Booth 
came, and perhaps the day before; she said 
she was obliged to go on some business in 
regard to some land. Mr. Booth only staid 
a very few minutes. He never staid long 
when he came. 

[A pietare, called ** Momlof , Noon, and NUht," waa 
exmutod to the witncM.] 

That picture belonged to me; it was given 
to me by that man Weichman, and I put a 

Fhotograph of John Wilkes Booth behind it 
went with Miss Honora Fit^patrick to a 
daguerrean gallery one day to get her picture ; 
we saw some photographs of Mr. Booth there, 
and, being acquaintea with him, we bought 
two and took them home. When my 
brother saw them, he told me to tear them 
ftp and throw them in the fire, and that, if I 
did not, he would take them from me. So I 
liid them. I owned photographs of Davis, 
Stephens, Beauregara, Stonewall Jackson, 
perhaps a few other leaders of ths rebel- 



lion. My fkther gave them to me before his 
death, and I prize them on his account, if on 
nobody else's. I also had in the house pho- 
tographs of Union Generals— of General 
McCIellan, General Grant, and General Joe 
Hooker. 

The last time I saw my brother was on 
Monday, the 3d of April; I have never seen 
him since. He may have l)een on friendly 
terms with J: Wilkes Booth. Mr. Booth 
called to see him sometimes. I never asked 
him what his friendship was to Booth. One 
day, when we were sitting in the parlor, Booth 
came up the steps, and my brother said he 
believed that man was crazy, and he wished 
he would attend to his own busiaess and let 
him stay at home. He told me not to leave 
the parlor, but I did. 

Assistant Jud^e Advocate Bubnett. Miss 
Surratt, you ouglit to be cautioned here, that 
the statements or conversations of Mr. Sur- 
ratt, or Mr. Booth, or your mother, are not 
competent testimony. Vou should state sim- 
ply what was done, and not give the state- 
ments of the parties; and the counsel ought 
not to ask for such statements. 

Mr. AiKBN. p^o witness.] In giving your 
evidence you will avoid giving statements 
that you heard your brother make, and the 
language he used. State only what you 
know, as far as your knowledge goes. 

My brother was at St Charles's College, 
near Ellicott Mills, Maryland, in 1861; but 
he was not a student of divinity. He was 
there, I think, three scholastic years, and 
spent his vacations, in August, at homa 
During the time he was not at home for 
vacation he was at college. 

I never, on any occasion, heard a word 
breathed at my mother's house of any plot 
or conspiracy to assassinate the President of 
the United States; nor have I ever heard 
any remarks in reference to the assassination 
of any member of the Government; nor did 
I ever hear discussed, by any member of the 
fan)ily, at any time or place, any plan or 
conspiracy to capture the President of ths 
United Statea 

My mother's eyesight is very bad, and shs 
has often failed to recognize her friends. Shs 
has not been able to read or sew by gaslight 
for some time past I have often plagued 
her about getting spectacles, and told her shs 
was too youn^-looking to wear spectacles 
just yet; and she has replied that sne could 
not read or see without them. 

By Mb. EwiNa 

My brother left college in 1361 or 1862, the 
year my father died. I was at school at 
Bryantown from 1854 until 1861; I left oo 
the 16th of July. Surrattsville, where we 
formerly resided, is on the road between 
Washington and Bryantown. 

I nerer saw Dr. Samuel Madd in my 
mother^s house in Washington. 
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lUealUd/or th$ DrfmiU. — Jum 7. 
By Mb. Aikbn. 

flabmittlnc to th« wltnett th« ewrd oontainlac lli»ftraui 
Afthe 8Ut« of Virgini*. with the motto **Si0 aouMr 

I recognize that card ; it belongs to me, 
(Mid wae given me by a ladj about iyro and 
a halt' years ago. 

By Mb. EwinGw 

We commenced moving fVom Surrattsville 
to. the house on H Street about the Ist of 
October last; I went there myself about the 
first week in November. We have occupied 
oo other house in Washington. 

I have never seen Judson Jarboe at our 
house ; he never visited the house at all. I 
have seen him pass in his bu^gy in the coun- 
trr, but I have never seen him to speak to 
bim. I never saw Dr. Samuel Mqdd at my 
mother's house in the city, nor heard of his 
being there. 

Miss HOXOBA FlTZPATBIOl^ 

Fwr the D^ensc — May 25. 
By Mr. Aikbn. 

I boarded at the house of Mra Surratt, on 
H Street, from the 6th of October last till 1 
ma arrested. I met the prisoner Payne at 
breakfast one morning, I think in March or 
kprW last I have seen him there twice; 
the last time was in March. 

L know the prisoner, Ateerodt I have 
•ten him at Mra Surratt's, but I do not know 
in what month. He only stayed there a 
abort time; I think Mrs. Surratt sent liim 
apray. I occupied the same room as Mr& 
Surratt, and Miss Surratt slept in the same 
fttom for a time. 

(Tho plotnrs, ** Morning, Noon, and NUbt," wm ozblb- 
l|^ to tke wUnoM.] 

I know this picture; it belonged to Miss 
ftnrratt, and was kept on the mantle-piece, 
bat I do not know of any photograph placed 
liehind it I bought a photograph of J. 
Wilkee Booth, and took it to Mra Surratt's 
bouse; Miss Anna Surratt also boueht one. 
tibe last time I saw Mr. Booth at Mrs. Sur- 
ratt's was on the Monday before tlie assas- 
aination. John Surratt had led a fortnight 
l^ore, and 1 never saw him after. 
' I am acquainted with Louis J. Weichman; 
he was treated in Mrs. Surratt's house more 
like a son than a friend. 

Mrs. Surratt has complained that she could 
not read or sew at night on account of her 
dfht I have known of her passing her 
ftiend, Mra Kirby, on the same side of the 
ilreet, and not see her at all. 

CroM-^xamined by the JuiKHi ADTOOam 

Tha photographs of Stepheati Beaor^gard, 
imA Davia did not belong to 



lUealUdfcr ih$ D^enM.—Jum 9, 
By Mr. AnuN. 

I waa at communk>n with Mra Swratl qn 
Thursday morning, the 13th of April I «!• 
present at the time of Payne's arreat at Mkl 
Surratt's house. I did not recogniae him wjt 
the house, but I did at General Augur* 
office, when the akull-cap was taken oft* hm 
head. 

I know Mra Surratt's eyesisht ia defective* 
I have often threaded a needle for her when 
she has been sewing during tlie day, beoauaa 
she could not see to do it heraelf, and I hav* 
never known her to sew or read by gaaligblk 
I never saw Judson Jarboe until 1 eoi ao- 
quainted with him at Carroll Prisoa I aaTtr 
saw Dr. Samuel Mudd at Mra Snnratt!* 
house, and never heard his name mentiontd 
there. 

Cross-examined by Assistant Judgb AdtocatjI 

BUBXETT. 

When we were at General Au^^ur'a head* 
quarters, Mra Surratt was taken in aooihev 
room. Payne was down behind the railingi 
in the room in which Miss Surratt, Miaa 
Jenkins, and myself were. The only lim# 
that Mrs. Surratt was in the room with vm 
was when Miss Surratt gave way to her feel* 
ings, becouse some one suggested that ihm 
man Payne was her brother, John U. Surmit 
I do not remember that Mrs. or Miss SurraU 
said there that they had never seen that 
man before. Miss Surratt remarked UiaC 
that ugly man was not her brother, and aha 
thought whoever called him so was no gen* 
tlcman. He had his cap off at that timei 1 
did not hear her deny that ahe had ever seen 
him. 

I do not remember whether the offlceft 
called Mra Surratt out to see Piurne at tb# 
time of his arrest at the house; 1 remaiaad 
in the parlor all the tima 

Mas. Eliza Holahan 

For the Drfense,—May 25. 

By Mb. Aikbh. 

I boarded with Mrs. Surratt from the 7th 
of February until two days after the assaa- 
sination. I know the prisoner at the bar 
who called himself '^Wood," fPayne;] I 
saw him at Mra Surratt's in Februarv, and 
the second time, I think, about the middle of 
March. He was introduced to roe as Mr. 
Wood, but I never exchanged a word with 
him on either visit I asked Miss Anna Sur- 
ratt who he was, and she said he was a Mr. 
Wood, a Baptist minister. I said I did not 
think he would convert many souls; he did 
not look as if he would. He waa there but 
one night on his first visit, and on the nn> 
ond, two or three daya, I think; it was after 
the inauguration. I have seen the priaoMt 
AtnrodI al Mnk Snnatt'ai thoiigh I n«n« 
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h^ad of hitti by thtat liftme; h6 oalled him- 
wiAt, and the youne ladita called him, " Port 
Tobacoa" I'aaw him eome in at times, and 
ha dined there <mo(D or tiriee. I heard Mrs. 
Surratt say she objected to Mr. Atzerodt ; she 
did not like htm, and that she wonld rather 
ka did not oome there to board. I can not 
aay that I was intimate Widi Mra Surratt; 
I liked her very mach ; she was a very kind 
lady to board with ; but I was more intimate 
with her daughter than 1 was with her. 

Q. In all the time yon boarded in her 
bouse did you ever hear Mra Surratt say any 
thing with reference to the existence of a 
oonapiraoy to assassinate the President? 

Assistant Judge Advocate BitroRAM ob- 
jected to the question. The law so hedges 
about this matter of crime that those who are 
dhaiged with it are never permitted to prove 
^eir own declarations in tneir own fttvor, be- 
dAase, if it were so, the greatest criminal that 
ever cursed the earth and disgraced our com- 
mon humanity could make an abundant 
ftttount of testimony out of the mouth of the 
most truthftrl people living. 

Mr. AiKBN replied, that if the witness had 
beard Mrs. Surratt make any remarks with 
^efinence to a conspiracy, and disclosed to her 
any knowledge of that fkct, it would be val- 
ttltble evidence On the part of the Government, 
and it would be just as valuable to the defense 
if the did not 

The question was waived. 

I have seen John Wilkes Booth at Mra 
Surratt's three or four times. When he called, 
he spent most of his time in company with 
Mrs. Surratt, I believe ; he would ask for Mr. 
John Surratt, as I nnderstood; if he was not 
there, fbr Mrs. SunratU 

Mra Surratt's eyesight wa6 defective I 
never saw her read or sew after candlelight. 
I went to Church with Mra Surratt during 
Lent very oflen; she was very constant in 
her religious duties. 

I have not seen John Snrratt since early 
in Match, when he was last at home. 

Gborob B. Woods. 
^^ the D^eme.'^Mby 25. 

J reside in Boston, I have been in the 
habit of seeing, in Boston, photographs of 
ihe leaders of the rebellion exposed for sale, 
the same as Union celebrities. 

Q. Have you not seen them in the pos- 
session of persons supposed to be loyal ? 

Assistant Judge Advocate Bikoham ob- 
jected to the question as immaterial 

Mr. AiKBN waived the question. 

AUOVBTUS S. HOWBLL. 

For the D^fenMe.^May 27. 

My name is Augustus HoweiL I first be- 
Mme acquainted with Mrs. Surratt and John 
H. Suttatt about a year and a hhlf ago, atStti^ 
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rattsville I was present one evening, when 
she handed me a newspaper to read for her ; 
and I called one evening at her house, about 
the 20th of February, and, although the gas 
was lit in the hall, she failed at first to 
recognize me 

I met Louis J. Weichman once at Mrs 
Surratt's; I remained there two days or more. 
I had no particular business, and I went to 
Mrs. Surratt's because 1 knew them, and 
because it was cheaper than at an hotel. 

When I saw Mr. Weichman I showed him 
a cipher, and how to use it Weichman then 
made one himself. 

[The cipher found among Bootb*a •OImU wm exhibited 
to the wftneM.] 

The cipher I showed to Mr. Weichmaii 
was the same as thia 

Q. Did Mr. Weichman iit that time giv% 
ou any information in regard to the numr- 

r of prisoners that we had on hand ? 

Assistant Judge Advocate Btnobam objected 
to the question, ihasmuch as Mr. Weichman 
was never asked any question in relation t6 
that matter in his cross-examination. 

The question was waived. 

I had some conversation with Mr. Weich- 
man with respect to his going South; he 
said he would like to go South, or intended 
to go South. 

Q. Did he say any thine, in connection 
with his wishes to go South, of his sympa- 
thies? 

Assistant Judge Advocate Bixoham ob- 
jected to the question, inasmuch as Mr. 
Weichman had not been asked, on his cross* 
examination, whether he had stated any thing 
to Mr. Howell about his sympathies at thM 
time and place. 

The question was waived. 

Mr. Weichman said he would like to ^ 
South With me, but he was not ready, he said, 
to go at that time; but as soon as be got hii 
business arranged he was going. He asked 
me if I thought he could get a position in 
Richmond ; I told him I did not know whether 
he could Or not, as the wounded and invaM 
soldiers genemlly bad the preference in tho 
ofiices there by kn order of the War Depart- 
ment He told me that his sympathies vrefe 
with the South, and that he thought it wonld 
ultimately succeed. I believe he said he had 
done all he could for that Government — r^ 
ferring to the South. We had some conveK 
sation in regard to the number of prisoneift 
on hand, and he stated to me the number of 
Confederate pisoners the United States Gov-> 
ernmcnt haa on hand, and the number they 
had over that of the Confederate Govektiment 
I doubted it at the time, but he shid it would 
not admit of doubt; that he had the bo6k# 
in his own office to look at 

In that conversation, I think, Mr. Weich- 
man said he had done all he could for thi 
South ; he expressed himself as a friend of 
the South, as a Southern man or a seceah 
sympathiacr woukL 
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Cross-examined hy Amutakt Judob Adtooatb 

Burnett. 

Before the war, I resided principally in 
Prihce George's County, Md. ; for about two 
years, off and on, I have lived in King 
George County, Va. 

Q What has been your business for the 
last year and a half? 

Mr. Aiken. I object to the question. In 
the examination in chief, the witness was 
asked nothing at» all with reference to his 
business, one way or the other. I do not 
object to his stating it, if he wishes to do so, 
but I do not think it is relevant 

Assistant Judee Advocate Burnett. The 
Court has the rignt to know the status of the 
witness. We have a right to know whether 
his employment was loyal or disloyal, and 
whether that fact was known to the family 
of iSurratts. It is always competent to give 
to the Court the full status of the witness 
during the time about which he testific& It 
is but the ordinary course of cross-examina- 
tion. 

General Wallace. I should like to hear 
the reason of the objection. 

Mr. Aiken. It is objected to, tirst, because 
no question was asked the witness in the ex- 
amination in chief, in reference to what his 
business has been ; and, secondly, because it 
18 entirely irrelevant to the issue now before 
^ OS, in every way and shape. 

The Commission overruled the objection. 

Mr. Aiken. I now object to the witness 
answering the question. He is not obliged 
to do so, if his answer will tend in any way to 
criminate himself as to any thing in which 
he has been engaged ; and if he does not 
wish to answer the question, he has the privi- 
lege not to do it 

Assistant Judge Advocate Burnett. If it 
is placed on the ground of personal security, 
if the witness claims that privilege at the 
hands of the Court, he can make that claim, 
and I will not press that portion of the ques- 
tion. [To the witness.] It is your right, and 
I apprise you of it now, to claim protection at 
the hands of the Court against any matter 
that will criminate yourself 

Witness. I have had no particular occu- 
pation since I came out of the Confederate 
army. I was in the First Maryland Artillery 
of the Confederate service, during the first 
Tear of the war, up to July, 1862, I believe. 
Sin<^e then I have not been employed in any 
particular business. I have been to Rich- 
mond occasionally. Sometimes I went once 
a month, sometimes once in two or three 
montha I do not think I have been hut 
twice the last year. I was there in Decem- 
ber, and again in February, I think. Some 
one might have gone with me in December, 
bat I do not remember who it was. In Feb- 
ruary, some half dozen accompanied me, but 
Ihey were principally from the neighborhood 
in the county. 1 had no partiouliMr baainesp 



in Richmond out to see some friendsi and !• 
get some drafts. Our Maryland boya gd^^ 
erally sold drafts, and I used to so down 
to Richmond occaaionally to buy (fraita Ibr 
them. 

Q. On whom did you buy drafts? 

A. That would be implicating others, aod 
I do not wish to answer that questioo. 
Any thing relative to myself I will answer 
willingly. 

Assistant Judge Advocate Burnett. Pro 
tection on the stand only applies to yourself, 
not to othera 

Witness. They were upon some of mj 
friends in Maryland. They were not upoa 
any of the accused, or any person in Wash- 
ington. I never carried any dispatches in 
my life. 

I have been at Richmond about half a 
dozen times since I have known the SurrattOL 
I can not say that I was known to mj 
friends as a blockade-runner. 

My name is Augustus Howell ; that is mj 
correct name. I generally write my nama 
A. S. Howell. "S ' stands for Spencer. Mjr 
friends call me Spencer, but I seldom aae 
the "S" in my name. 

The cipher I showed to Weichmann I 
learned out of a magician's book. I hava 
been acquainted with it for six or seven 
years. 

I never met a person by the name of Mra. 
iSlater at Mrs. Surratt's house. I met a ladr 
by that name in Washington, about the 20th 
or 22d of February, and had some conver- 
sation with her in front of Mrs. Surratt's house; 
We went to Virginia together. John IL Sur- 
ratt was with her in the buggy. I met Mra 
Slater in Richmond about the last of Feb- 
ruary. It was soon after I saw her in front 
of Mra Surratt's house, that I met her in 
Richmond. 

I staid about two days and a half at Mra 
Surratt's in February. I told them that I 
had been to Richmond. I do not know that 
they knew my businesa I had some con« 
versation with Mrs. Surratt, and judeed she 
knew I was from Richmond. I think Atze- 
rodt was at Mrs. Surratt's house during the 
time I was there, but I never saw Payne. 

I used to meet Dr. Mudd occasionally, 
when I was at Bryan town. He never sent 
messages by me to Richmond, nor did I 
bring any back to him. I was at his house 
about a year ago, but never made it a stop- 
ping-place. I had lost a pistol which I left 
at a nouse in Bryantown, and I asked him 
to go there and ^t it for me, but he did not 
I was going up mto the country, and did not 
miss the pistol until I was passing Dr. Mudd's 
place. It was because his house was the 
nearest that I went in and asked him to get 
it for me. 

I brought one draft from Richmond, from 
younff Marriot^ in Prince George's County, 
Marvland, for his sister, of $200. and for whidi 
I paid at the rate of 9800 of UoofederaU far 
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$100 of United States money. Another from days before the second, and that I received 

young Tolson. which I have not vet collected, on the day of the assassination ; it was that 

and another from a young man by the name which took me to Mrs. Surratt's on that day. 

of Chew, on his brother in Anne Arundel He inclosed them in letters to me. I answered 

County. his letters to me. and led them with his mother, 

I do not know any thing of Weichman's as I supposed sne would be glad to hear from 

having quarreled with the Surratt family, him. I have not seen them since. 
because he was loyal and they were disloyal, 

nor did I know that it was his intention to p -d u. Txr,A.« 

glean from me all I knew for the purpose of ^"^- ^- '' ^*°"' 

turning me over to the military authorities; For the D^ense. — May 25. 

If ao, he did not succeed. I never took the p,^ v*!, a rww 

oath of allegiance to tlie Unit xi States. ^^ ^^ ^^"^• 

n Tjr V ^ ^™ President of the Gonzaga College, F 

JSy MB. J3.WIN0. g^yg^^ between Ninth and Tenth. It is about 

I frequently saw Dr. Mudd at Bryantown ten or eleven years since I became acquainted 

before the war. I have never had any com- with Mrs. Mary £. Surratt I knew her well« 

munication with him, except in regard to that and I have always heard every one speak vaiy 

piatoL^ highly of her character as a lady and as a 

Mi88 Anna Ward. Christian. During all this acquaintance, noih- 

TO ing has ever come to my knowledge respecting 

For the Deftnae.'-^une 3. her character that could be called unchristian. 

By Ma. Aikbn. Q- Is there an institution in the city of Kioh- 

T 'J A au T? 1 rn *i. V T o u 1 mond for theological studies? 

^'v^'^ i^ ^*^ w " u- ^ [Catholic] School, Assistant Judie Advocate Bingham. I ob 

cm Tenth Street/Washmgton I have been .^^^ ^^ ^j^^^ ^^j^^ ^3 ^1^^,^ immaterial 

acquainted with Mrs. Surratt between six and J^j^^^ j^ ^,^^ necessity of inquiring into that? 

eight years. I know Mra Surratt s eyesight you might as well ask whethe? it was an 

to be defective; she has failed to recognize ^^^ % ^^^ ^».,tl,^^ i^ ^^^ ^^^ ^^^^ 

me on the street On one occasion, at her ^^ ^^ ^^^^j^g j^j j^ 1^. in,„,aterial questions 

K^'T^i^-.^r^^''' "^ ""^^u ^ ^^A' "t""^ '^'^ were allowed to be asked and answers ob- 

handed it back saying she could not see to ^.^^^ ^^^ ^j^^ witnesses contradicted, the 

r«id by gaslight I am near^jighted myself ^^^^ ^^^^^ ^^^^^ ^„j i^ ^,,^ ^ourt lived to be 

On one occasion something was pointed out ^^ ^jj ^^ Methusalah, provided a succession 

to me and I was laughed at for not seeing ^^ ^^^^^^^ ^^^,j ^ ^{,^j,^^ ^ ^ ^^ 

^ •* 'i^^J^K^ru^ ""^"^^ ^^J *t"'^ ^"- ^VJ-""^^ fire. Wharton's American Criminal Law, p. 

remarked that she sxipposed 1 was something 43^ ^^^^j^^ g^^ u^l^^ ^^^j^ ^^ ^ ^^ 

[^il ^!T^^a' li''''" "^ "^•i''*'i/"** ^ *^ ^^"^ ness may be im^ched by proof that he haa 

labored under the same difficulty. ^^^^ stitementlmitof court contrary to what 

I have not been very intimate with Mrs. j^^ j^^ ^^g^^ ^^ ^1^^ ^^j^, 3^^ ^ i^3 ^„j -^ 

Z^S A A II ^!^ character of a ^^^j^ ^^^^^^ ^^ ^^^ relevant to the issue that 

perfect lady and a Christian, as far as my ac- ^^^^ ^-^^^ ^„ ^^ contradicted. Therefore, 

quaintance with her extended. ^ ^-^^^ ^^ ^^^ ^^^ examined as to any dW 

Orou-€xamined 6y Assistant Judge Advocate tinct collateral fact irrelevant to the issue for 

BiNOHAjf. the purpose of impeaching his testimony after- 

M' 1 * • •* A xr a **» I ward by contradicting his statements." 

.1. I V.'f " " ": ^"J"*" 8 house wa8 on ^ ^,^^^ ^^.^ he would recall the recol- 

the day of the assaiw.nBtion. Some time in , j^^ ^^ j,,^ ,^,„^ Awistant Judge Advo- 

l^^A^u ? ' f -fT' ^ ''*"' . cate to the fact that the answer of MnWeich- 

Hemdon House to aslc if there was a vacant ,„^„ ^^ ^„ j,,^ ,^^^ ^^^^ ^^ ^^ ^ ^^^, 

room. I did not engage a room ; I sin.ply j f ^.^.^^^^ ,„j ^^^^ ,,^ j^;^^ ^ ^ ^ 

went there to ask if there was a vacant rooni. Richmond to continue his studies there: Mr. 

I said nothing about lU being for a dehcate wgi^^„^^„ ^^ interrogated as to theM 

gentleman lor I did not known for whom it • „„^ ^^^^ foundation was thus laid for 

was intended. I have met Mr. Weichman, ,»;;;^;,hing his credibility as a witne«. 

Mr.Holahan.andMr BoothatMr8.burrattR, ^^^ queltions to the witness now on the 

but do not know that I ever met any of the j ^"J,, ; , j ^ ■ ^^^ to put) are for 

prisoners at the bar there. I can not see them ,, ^^ ^^^^ * •' ' . 

well enough to know them, but do not think General Wallace. The witness Weichm.o 

T !?«.• J . . 1 .. r T.u 11 a did not state that there was a theological 

I received two letters from John H. 8ur- j „ „„„ ,lj„„ „f ,i,„» i,;„j ;„ oj^t, 

rati, postmarked Montreal, C. B., for his »<^'»*"'>. »' ""y '•""« °f '''*""''"*•"' ««•»- 

mother. I do not recollect the date of the jj ; ^^^^^ jj^ ^^y ^^^^^ ,,g belonged to 

flnit I received; it was probably one or two ^^^^^ j;^^ and wanted to go to that locees 

.V.CMi iMtpnMnt th. oentndleUoiu ud vraTsrin- *** .S,"**'' '^'? S*"^'**- 

ttoaaor thtavKoMavitbout oceapyinc murpMM. In The Judgc Advocate. He Said notoiBK 

Siitr^riiy}tZi'yV'yf.;1.^^^ "*"' about a theological school there. He said h« 
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wfilicd to go tliere Ibr tii« parpose of eonfliitt- 
be hta theological stndiM. 

Hr. AiKBK. Th« inHe^eace was, if he was 
eoing to complete his theological studies, that 
tnere was a school there. 

Assistant Judge Adrocate Bingham. Tou 
do not propose to contradict inferences I sup- 
pose? 

The Commissioii sustained the objection. 

I 

Cross-examined by the Jitdok Advocate. 

I have a personal knowledge of her gen- 
eral character as-a Chrisnan, out not of ner 
«iMumcter for loyaltj. My visits were all 
Aort) and political «fikirs were never dis- 
■ w ss B J; I was not her pastor. I first became 
Mqoainted with Mrs. Surratt from having 
Iia4 two of her sons with me. I have seen 
Immt perhaps once in six weeks. I can not say 
I renember hearing Iter otter a loyal senti- 
tfiMit sinoe the beginning of the rebellion; 
Bordo I remember hearing any one talk about 
her as being notoriously disloyal before her 
aireat 

Bay, Francis S. Botlk. 

For the Defense, — May 25. 

By Mr. Aiken. 

1 am a Catholic priest My residence is at 
ftt Peter's Church. I made the acquaintance 
of Mrs. Mary K Surratt eight or nine years 
ago, and have met her perhaps three or four 
times since. I have heard her always well 
spoken of as an estimable lady, and never 
heard any thing to her disadvantage. I have 
Refer heard her utter any disloyal sentiments. 

Oross-examined by the Judge Advocate. 

I have never heard much of her sentiments, 
and do not undertake to say what her reputa- 
IIdq for loyalty is. 

Rbv. Chaelbs H. Stonbstrket. 

For the Defense, — Mmy 25. 

By Mr. Aiken. 

I am the pastor of St Aloystus Church in 
this city, i first became acquainted with 
Mrs. Mary £. Surratt twenty years ago. 1 
liave only occasionally seen her since J>ur- 
ing the -last year or two, I have scarcely seen 
her. I have always looked upon her as a 
proper Christian matron. At the time of my 
acquaintance with her, there was no question 
of ner loyalty. 

Oross-examined by the JuDOB Advocate. 

I do not remember having seen Mra Sur- 
ratt, though I may have done so transiently, 
•ince the commencement of the rebellion ; 
and of her character for loyalty since then 
I know nothing but what I have read in the 
papera 



Rev. Pimt LairiBRtf . 

For the D^ense,'--Ma3f 2& 

By Mr. Aimr. 

I am a Catholic priest, and reside near 
Beantown, St Charles County, Maryland. I 
have been accjuainted with Mr& Marr & 
Surratt, the prisoner at the bar, ibr about 
thirteen years ; intimately so for about nine 
years. In my estimation, she is a good 
Christian woman, and highly honorable. 1 
never heard her on any occasion azprcMi 
disloyal sentimenta 

Cross-examined by Assistant Judge Advogatr 

Bingham. 

Mrs. Surratt's character in her neighfaev* 
hood is that of a good Christian woman. I 
have conversed with her since the rebellion 
in regard to current events and public affitirs^ 
and do not remember having heard any 
expression of disloyal sentiments, and I have 
been very familiar with her, staying at her 
house. I do not remember having heard her 
reputation for loyalty spoken of 

Bbv. N. D. Young. 

Fur the Drf€nse,--May 2fiL 

By Mr. Aiken. 

I am a Catholic priest; I reside at Htm 
pastoral house of St Dominick s Church, am 
the Island, on Sixth Street, in WasliinstOR 
City. I became acquainted with Mrs. Mary 
K Surratt about eight or ten years aga Mf 
acquaintance has not been intimate. 1 Iiare 
occasionally seen 'her and visited her. 1 had 
to pass her house about once a month, and 
generally called there — sometimes staid rr 
hour. Her reputation, as far as I have 
heard, is that of a Christian lady, in every 
sense of the word. I have heard her spoken 
of with the greatest praise, and never heard 
any thing of her but what was highly favor- 
able to her character. She never expretted 
any disloyal sentiments to me. 

Cross-examined by the Judge AdvooaT& 

I never heard her speak upon current 
events in any manner, loyal or disloyal 

William L. Hotls. 

For the De/ense.^May 2&. 

By Mr. Aiken. 

I reside on Missouri Avenue, Washingtoik 
I am not particularly acquainted with MrRi 
Surratt I have a store acquaintance only ; 
I know nothing of her, and have heard 
nothing against her. I never lieard her 
express any disloyal sentiments ; I never had 
any political conversation with her. 

I know John U. Surratt bv sight I laet 
saw him in this city about the end of F^ 
ruary or the beginning of MarelL Joel 



DSFENSt m JOS. VAST B. 8VBRATT 



am 



prfor fo the untft I sftw him In tlie store. In 
aimaTance fae is rather delicate looking; 
tail, abont six fi^ hi hight, of H^t complex- 
ioii| and about twenty-two or twenty-three 
fean of age. I think he had neither goatee 
aror moustache when I saw him, though I 
win not be positive. 

Orou-^xandned hy Assistant Judob Aotocatb 

BlNOHAU. 

I never heard Mrs. Snrratt Utter any polity* 
ieal senUment, loyal or disloyal; it was only 
as a customer that I knew her. 

John T. Hoxton. 

For the Defenae^-'-^tsM 13. 

By Mb. Aikbn. 

I have resided in Prince Geo^e*s County, 
Maryland, about a mile from Surrattsville, 
for the last forty-five or fifty years. I have 
known Mra Mary E. Surratt for a number 
of years, but mostly since she came to reside 
ia onr neighborhood, about ten or twelve 
years ago. Since the rebellion I have not 
net her very frequently. Of late years I 
have sone from home but little ; I have not 
viattcd her house often, and when there I 
httve staid but a short time. I never had 
any conversation with her on political sub- 
jects. Her reputation in the neighborhood, 
SB a truthful. Christian, kind lady, is very 
good, I believe. I never heard any thing to 
Uie contrary. 

I am very well acquainted with J. Z. 
Jenkins. He was a good Union man up to 
1862, I think. At the election of that year 
he was arrested, and since then I have under- 
stood that he had secession proclivities. I 
believe that he once assisted in defending the 
Vnrion flag with arms in his handa Mr. 
Jtnkins was a good Union man two years 
iqgio, but I have known v&tj little of him 
since that time The report in the neighbor- 
hood is, that he is not at this time a very 
loyal man. I have never known of Mr. 
Jenkins committing a disloyal act, nor have 
I heard from him an expression unfriendly 
to the Government, during the past two years. 

I know the Rev. W. A. Evans. There is 
ftO Presbyterian Church in Prince George s 
Oounty tnat I know of. I can not exactly 
say what is the reputation of Mr. Evans in 
mX neighborhood for veracity. Mr. Evans 
urns impeached some years ago. 

Assistant Judge Advocate Binohax. You 
aeed not state that 

. Q. From your knowledge of his character 
and his reputation, would you believe him 
on oath where any of his interests were 
itrvolved? 

Assistant Judge Advocate Butoham ob> 
lected to the question. The witness should 
mst state whether he knew the general t^pu- 
tatfon of Mr. Evans !br tinih among liis 
uc^fhbora 

%i An you acquainted with the reputatiott 



of the Hev. Mr. Evans in ycurHPDmmnailjy 
in your neighborhood ? 
A. No, except by rumor. 

By Assistant Judge Advocatb BorGHiM. 

Q. In Evans's neighborhood? 
A. Evans kept school in the neighborhoti 
where I live, some ten or twelve years aga^ 
Q. The question is as to his reputation b^w. 
A. 1 know nothing of his reputation now. 

By Mr. Aikek. 

Q. Has his reputation in his neiahborfaooii 
and where he has tat^ht school, heea uoSo* 
riously bad? 

Assistant Judge Advocate Bxitgbajc. I 
object to any such question. The watewi 
has disclosed the hci that he does not kaow 
what the present reputation of Mr. Evans 
among his own neighbors for trutli and verac- 
ity is. The law, in its humanity and in its 
justice, has said that no man called into a 
court as a witness shall be put upon trial for 
every act of his life; the question is as tohia 
general reputation at the time he appears at 
a witnesa Now it is proposed to go back 
ten years. It is supposed m law that in taft 
years a man can live down a slander. 

The question was waived. 

[Sm tectlmony of Bat. W. A. BTaaa, paga 174.] 

William W. Hoxton. 

For the Drfense, — June 13. 

By Mr. Aiebn. 

I reside about a mile from Surrattsville, 
in Prince 6eorge*s County, Md. I have 
known Mrs. Surratt, the prisoner at the bar, 
for about twelve yeara She has always been 
looked upon as a very kind lady — to the sick 
especially — and a church-going woman. I 
have seen her very often during, the last four 
or tive years, and never heara her utter a 
disloyal word. 

I am acquainted with J. Z. Jenkins; ka 
lives abont a mile and a half iirott naa Ht 
was the strongest Union man I ever saw whatt 
the war broke out ; but I have heard that ha 
changed when he lost his negroes, thourii I 
never heard him say any thing disloyal wntft 
he lost them, and I have never heaid of aajf 
disloyal or overt act of his against the Gov^ 
ernment 

Rachel Ssmus (colored.) 

For the Dtfense,---JuM 13L 

By Mr. Aikkit. 

I have lived at Mrs. Surratt*s house for alt 
years; was hired to her by Mr. Wildman. 
She treated her servants very well all the time 
I was with her; I never had reason to com- 
plain. I remember Mra Surratt has M 
Union soldiers at her house, sometimea m 
good many of them; and I know that ska 
alwavs tried to do the best for them that ilM» 
oQuld, btcauas I alwigrs eookad for thaaa 
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She always care them the beet ahe had, 
and very often ane would give them all ahe had 
in the bouse, becauae ao many of them came. 
I recollect her cuttine up tbe last ham ahe 
had in the house, and ahe had not any more 
until ahe aent to the city. 1 never knew of 
her taking any pay for it I never heurd her 
ezpreaa herself m favor of the South ; if she 
need auch ezpreeaiona, I did not hear them. 
Her eyeaight has been failing for a long time ; 
very often I have had to go up stairs and 
thread her needle for her because she could not 
•ae to do it; I have had to stop washing to go 
up and thread it for her in the day-time. I 
remember one day telling her that Father 
Lanihan was at the front gate, coming to tbe 
kooaa, and ahe aaid, ^*No, it waa not him, it 
was little Johnny" — meaning her aon. 

David C. Bbbd. 

Readied for the Defense. — June 3. 

By Mr. Aikkn.- 

' The last time I saw John H. Stlrratt was 
about half-past 2 o'clock on the day of the 
asaaaaination, the 14th of April last I was 
standing on the stoop of Hunt k Goodwin's 
military store, and Mr. Surratt was going 
past the National Hotel. I noticed his hair 
waa cut very singularly, rounding awav down 



on hia coat^sollar. I did not notica whstiiai 
he had whiakera or mouatache, aa I waa mom 
attracted by the clothing he had on. SUa 
appearance waa very genteel, remarkably aa 
He did not look like a peraon juat from % 
long journey; his clothing waa clean, and 
remarkably nice and genteel. I can not aaj 
that I have had any connection with Mr. 
Surratt aince he was quite a child ; I knew 
him by sight, and we had just a bowing or 
speaking acquaintance as we passed each 
other. 

Croee-^xamined by Assistant Judob Adtooa^ 

BiNOHAH. 

[A recent and larffe^ised pbotofnph of John H. Snrrfttl 
waa handed to the witneaa. i 

This is a fair picture of John H. Surratt; 
the only thing I notice is that his hair is not 
cut as I noticed his on the 14th of April, but 
the shape of the coat, the style in which il li 
cut, is precisely the same. 

By Ma. Aikbn 

If that picture had been shown to me with- 
out being told it was the picture of Mr. Sur- 
ratt, I do not know that I should recognize it. 
if I saw it hanging in a window; but if^ & 
looked at it and examined it, I should reooc- 
nize it as John H. Surratt It is a remark- 
able face. 
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John Rtak. 
For the Prosecution, — June 7. 

I have known Louis J. Weichman about a 
year, not perhaps intimately, but he has been 
quite friendly and communicative in his con- 
Teraation with me. As far as my knowledge 
goes, he haa always borne a good character 
as a moral young man, and I know nothing 
against his character for truth. I do not be- 
lieve he would tell a falsehood, and I would 
believe him whether under oath or^-not 

As regards his loyalty, I onlv remember 
one conversation that distinctly bore on that 
question, and from that conversation my im- 
pression was that he rejoiced at the restora- 
tion of the Union. I have no recollection 
of his ever expressing sentiments that left a 
eontrary impression on my mind. 

Oross-txamined by Ms. Aiken. 

I waa not a viaiting friend of Mr. Weich- 
man; our meetings were casual. I am a 
elerk in the War Department, but in a differ- 
ent department to Mr. Weicfaman'a He 
never represented himaelf to me aa being in 
eonfldential relatione to that department aa 



a detective. I have never heard any thing 
aaid against his character relative to moner 
matters, veracity, or any thing of that kind 

Frank Stith. 

For the Prosecution, — June 7. 

I have known Louis J. Weichman In* 
timately for about sixteen montha His repo* 
tation as an honest, truthful man is very good 
indeed, as far as I have heard. I have never 
heard it questioned. We were both in the 
public service, in the same office. His repu- 
tation for loyalty was excellent, and he was 
open and outspoken in his friendship for the 
Government He was a member of the vol- 
unteer military organization formed for the 
defense of this city. 

Cross-examined by Ma. Aikkn. 

My relations to Mr. Weichman, outside of 
the office, were not very intimate. I never 
heard of nia being a detective in the depart- 
ment It might nave been considered thai 
a refusal to join that military organization 
would be equivalent to a dismissal from the 
office. Mr. Weichman did not alwaya wear 
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UtM pftDtalocna ftbout the ofBo«h I c»n noL 

attj Cbat he onlj' wore his blue p»nla]( 
4nll and rainir daya, or that h< made 
h«teA)l exprewioDB on putting them on, and 
iminedlstel; retired to change them for his 
oitiMn'e drew when drill was over. 

Jiina P. YoDvo. 
For the Prttteudon. — June 7, 

I am in General Ueig'l office in the War 
DtpartmenL I am intioiately acquainted 
wilii Louie J. Weichman ; have kn 
aince 1856. I wan a college claes-mate of bi« 
at the Philadelphia High School; tre both 
entered it in 1356. He remained at tliat col- 
lie for two or three jeara. then left and went 
to Maryland to another college. I frequently 
ke^rd from him, and about eighteen months 
•go I met him in tliia city, and have been 
very intimate with him einoe. His repula- 
tioo Si an honest and truthful maa ia ezcel- 
IcDt, and his character without any reproach 
whatever. I have had many converaationa 
with him OD political matters, and he waa 
always most free and unequivocal in hia ex- 
preasions of loyally to the Government. I 
regard him aa a very radical, loyal man. 
ftoUi he and I are members of the Union 
League. 

Oroit-txamined iy Uk. Aiebn. 

I have never known him as a detective in 
1^ employ of the Government. 

P. T. Bambfokd. 
For the Ptoueutiim. — June 7. 
I have known Lonia J. W^chman aince 
last September. I am a clerk in the War 
Department, and he was a clerk in another 
branch of the War Department; he hae 
vi^fd me at my onn rooms. Hii reputation 
for integrity and truth I hare always reearded 
aa being very good indeed. I have had very 
thtle conversation with him about political 
mattera, and am not competent to give an 
«)nni<in aa to hia loyalty. 

Crott-examined by Ma. AlKBK. 
Hr. Weichman and myself belonged to 
the same military orRanisation, called the 
War Department Riflea. A refn^al to be- 
mme a member of that organisation I uo- 
dentood to be ecjuivalent to a diemisaal fW>m 
ot9c& I have simply met Ur. Weichman a« 

JOHK T. HOLABAM. 

For the ProeeeuUm. — June 7. 
- Dnrine the winter and spring, and np to the 
Duht of the aaaaeei nation, I boarded with 
Mra SurratL While there, I aaw Atzerodt 
HTcral times, though I did not know him by 
that name; he aeemed to be with John f>ur- 
ntt moat of the time. I also aaw Payne there 



last 

knew him was Wood. John Wilkes UooLh, 
I have seen there frequently. I have saeu 
him in the parlor with Urs. Surratt and th« 

giuns ladies. 1 never knew the priaoaer, 
avid EL Herold, to call there. I remember, 
about two weeks before iheaaaaasination, bost 
ing a carriage at Urs. Surratt's door, and % 
penou, whom I afterward leaned to be Urs.. 
Slater, got into it one morning as I was dress- 
' ig. Urs. Surratt was on the pavement talk- 

ig to this person as she waa getting into the 
carriage. John Surratt was with this Ura 
Slater. This was the last lime I saw John 

irratt previous lo the 3d of April. The last 

ne I saw him was on the night of the 3il 
of April, the dav on which the newa ^f th» 
fall of Richmond was received. He knocksd 
the door of my room at about 10 o'clock, 
after I was in bed, and wished me to exchange 
gold for greenbacks; and I gave him 
\ paper for $40 in gold. He said h« 
wanted to go to New York, and that he oonld 
not get it exchanged in Ume to leave by th« 
early train in the morning. 

I never knew any thing of lira, Surralt'a 
defective eyesight while llived with her; I 
do not remember its beini alluded lo by anj 
member of the householf 



Orott-examined hy Ux. AtKBir. 

Atzerodt passed bv a nickname when ha 

IS at Urs. Surratta 1 waa nsually fhim 
home in the evening, and therefore can not 
vhether Ur& Surratt could read or sew 
by gaslight I never heard any political con-. 
versation at Hrs. Surratt's, and never heard 
of any plot to capture the Preaident, or of 
any plot orconapi racy to aasassinate the Presi- 
dent, or any members of bis cabinet ; if I had, 
I should have endeavored to prevent it. 
By Mr. Ewiho. 

Mr. EwiKO. 1 have two or three questiou 
._ ask the witness. It ia not property a croM- 
examinalion \ but 1 propose to treat him U 

y witness, if there is no objection. 

Assistant Judge Advocate Bukkbtt. The 
gentleman announces that he desires to ask 
some queetions, making the witness hia own; 
aa we ahall be entitled lo rebut, there is no 
objection. 

' never saw or knew of Ur. Judson Jarboe^ 

of any person by the name of Jarbo« 

coming to Mrs. Surratt's, nor have I ever 

known of Dr. Mudd coming there; I never 

heard his name mentioned. 

Mrs. Surratt's house is on the south sid^ 
of H Street, about forty-five feet from SixUi" 
SlreeL It is the first house from the comer 
of Sixth Street; a brick house, painted 
drab or lead color, with a basement and a 
flight of eight or ten steps up to the front 

Q. Will you state whether Ur. Weiohman 
gave himseir up after the anwsiination oftha 
PreaidentT 
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AisMtant Jiklfi AAfaoMlUb BfMMn¥. Yoq 
Med not state that 

He Ewiifo. My in^iry in i^gavd to ICr. 
Weiehman is for tiie purpose of prorin^ acts 
HI regard to him in assoeiation with Booth 
atod other men oonneoted with the eonepiracy. 

1 want to show by his aets at that time that 
h» was realljr a guihy party in the plot to 
kill the President If I show that he was, 
and that instead of being indicted he appears 
here turning State's evidence, it will tend very 
nmch, I think, to impair the value of his 
tec^imooy. It is not tiie ordinary form of im- 
pMichment of a witness by laying the foun- 
dation in his examination for contradicting 
Ilia statements nppn the stand. That is not 
Are purpose^ but it is to show that be occu- 
jlied the position of a co-oonspirator, and that 
M comes here clearing himself by being a 
iWiit witness against others. 

Assistant Judge Advocate Binohax. What 
Are gentleman calls the act of Weiehman 
tt^ver can be proved by any human being but 
hf Weiehman himself He has testified that 
be was taken into custody. Nobody doubts 
it H« has testified that he was in custody 
when he was brought on the stand. Nobody 
questions it. It is utterly incompetent for the 

Sntleman to prove any thing he said about 
at matter, until he has first laid the foun- 
dation by a cross-examination of Weiehman, 
fthd then it is never competent, except by 
itay of contradiction. There is no such foun- 
dation laid, and it is therefore incompetent 
and illegal at any stage of the case, either now 
or any other day. 

The Commission sustained the objection. 

I saw Mr. Weiehman the morning after the 
murder; he was a good deal excited. About 

2 o'clock on that morning, Mr. McBevitt 
and Mr. Clarvoe, detectives of the Metro- 
politan Police, entered Mrs. Surratt's house. 
Jir. Weiehman opened the door for them. 
These officers were in the passa^ when my 
wife woke me up. Whether Mr. Weieh- 
man was in bed or dressed when the ofiicers 
called, I do not know. I slept in the firont 
r6om, and he in the back room on the same 
floor. 

Q. Was Weiehman then arrested? 

A. I took Weiehman down myself to Super- 
intendent Richards. 

Q. When? 

A. In the morning, after breakfast 

Q. When you took him down, did you know 
he was to be arrested? 

Assistant Judge Advocate Birgbax ob- 
jacted to the question, and it was waived. 

Q. How did you come to take him down ? 

A. From an expression he made to me. 

Assistant Judge Advocate Bingham. Tou 
aaed not state any thin^ he said. 

Q. Was that expression the expression of 
a wish to be delivered up 7 

A. No, sir. 

Aflristant Judge Advocate BDidttUt. Ton 



need not state imy Chiag ^abMt kii %LpH I^ 
sioDfl. 

JBy Assistant Judgb Adtooatb Bubkctl 

The excitement on account of tha iioaseiai 
ation was very general throughout the ctt^t 
It was some weeks after Mrs. Slater had beoi 
there that Mra Snrmtt told me the team m 
which John Surratt and Mra Slater went 
away was a hired one, and that John was 
then down in the country. When Mr. Howell 
was at Mrs. Surratt's, it might hava beM 
about the 1st of March ; he remained, I thMk, 
three or four days. ' 

Jambs MoDsviTt. 

For the Prosecution. — June 7. 

On the night of the assassination, I weae 
to Mrs. Surratt's house with Mr. Clarvoe, aadl 
several other officers of the department We 
rang the bell, when a lady put her head ottl 
of the window and asked who was thara 
We said we wished to enter the house At 
she retired, Mr. Weiehman opened the door; 
he was in his shirt, which was all open (a 
front; he had his pants on, and was, I thiok^ 
in his stocking foet. Ho appeared as if ka 
had just got out of bed. He had time fV^oas 
the moment we rang to dress himself to thai 
extent We did not arrest Mr. Weiehman 
then, but we did subsequently when he cama 
to our office. Mr. Weiehman accompanied 
me to Canada ; I took him to identify JokB 
H. Surratt He went with me willingly in 
pursuit of the assassins, and was zealous and 
earnest in performing the part allotted him 
in the pursuit; and tnoueh he had every op- 
portunity to escape, he did not I led him m 
Canada when I returned to New York I 
could not state, from my own knowledge af 
John Surratt's writing, that the entry <m 
the register of the St Lawrence Hall is hia 

Cross-examined hy Mr. Aikbn. 

Mr. Weiehman Came to our office the 
morning after the assassination, with Mr. 
Holahan. Weiehman made no confession im 
regard to himself We did not find John H. 
Surratt in Canada. I saw that he was reg^ 
istered on the books of the St Lawrence 
Hall as ** John Harrison, Washington, IX 
C.,*' on the 6th of April, and again by the 
same name on the 18th of April, but without 
any city or State addresa I received the fini 
intimation that John H. Surratt would be 
likely to be found in Canada from Mi: 
Weiehman. Mrs. Surratt also told me, oa 
the morning after the assassination, that she 
had receiv^ a letter from him on the 14th, 
dated in Canada. We were inquiring for her 
son, when she said she had not seen him fbr 
two weeks, and that there was a letter som^ 
where in the house, which she had receiv^ 
f^om him that day. I asked her for Uie lel» 
ter, but it could not be found. 
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knDmaw Kallbnkaoh* 

For the Prosecution, — June 7. 

I reside near Surra ttaville, Prince George's 
(ItMitjr, Maryland. On the evening of tbe 
l^Ui of April last, I had a conversation with 
Mft. J. Z. Jenkins, at Mr. Lloyd's house at 
dlirrattsvUIe He said that I was % liar; that 
he understood I had been telling some lies on 
him, and if he found it to be true, he would 
j^iye me the dannnedcst whipping I ever bad. 
Fie further said that if I testitied against him, 
or any one connected with him, he would 
five me a damned whipping. This was said 
in the presence of Mr. (Nottingham and Mr. 
Joshua Lloyd Jenkins had been drinking, 
but I can not say that he was drunk on the 
oooasion. I have known Mr. Jenkins about 
t0D years, I think. He has always said in 
fliT presence that he was a Union man ; and 
i have never heard him express an^ disloyal 
■Mfrdments. I can not say what his reputa- 
tion for loyalty is in the neighborhood. 

Orose-examined by Mr. Aiken. 

Kothing.had been said by me that night to 
ladttot Jenkins to call me a liar. I have a 
•oa in. the rebel army; he went there of his 
own choice, and without my consent He 
Miurned about three weeks ago. I judge he 
has been in the rebel army during the war. 
I did not place any restrictions in the way of 
his going. 

I have lived as a neighbor of Mrs. Surratt's 
fgr many years. She had never been more 
than neighborly with me and my family, nor 
haa she eiven things to my family more than 
mar neighbor will do for another. In politics 
I aave Deen a Democrat all my life. I have 
never expressed any disloyal sentiments, and 
kftv<e never said that I wished the South 
would succeed. 

R L. Smoot. 
Fbr the Prosecution, — June 2. 

i live in Prince George's County, Mary- 
liv><i> about a mile from Surrattsville. I am 
acquainted with J. Z. Jenkins of Surrattsville, 
Ifn. Surra tt's brother. He was represented 
a0»a Union man during the first year of the 
WAT) but after that, by most persons, he was 
looked upon as a Southern sympathizer; I 
1mk>w <^ no exception to this among the 
Uiuon men. I never heard his reputation for 
lojralty talked of much, but I have heard him 
say, I think, he was a friend to the South, 
and an enemy to the Government during the 
itrugglci 

I know Joseph T. Nott, of Surratteville 
Oa tbe day after the President's murder, I 
mot two yoang men connected with General 
Augur's head-quarters, one of whom told me 
tkat J(^n H. Surratt was supposed to be th^ 
toon who attempted to kill Mr. Seward. I 
oaked Mr^Noit if he could tell me where 
«Mm Surratt was; ha amilad and told me 



he rieckoned John waa in New York by thot 
time, r asked him why he thousht so, and 
he said, ** My God I John knows aU about thlB 
murder; do you suppose he is goin^ to sta/ 
in Washington and let them catch him ?** Z 
pretended to be very much surprised and said, 
" Is that so T He replied, " It is so, by God f 
I could have told you that this thing was 
coming to pass six months ago." Then he 
put his hand on my shoulder and sfiid, ** Keep 
that in Your own skin, m^ bo^. Do n't 
mention that; if you do, it will rum me for- 
ever." The Mr. Nott who said this is the 
Joseph T. Nott who testified here to-day. I 
have heard him speak against the Govern- 
ment frequently, and denounce the adminis* 
tration in every manner and form; I heard 
him say that, if the South did not succeed, 
he did not want to live another day. 

Cross-examined by Ma. Aikbv. 

I have a brother-in-law named William 
Ward, who was in the Southern army; ha 
was brought home under a guard of soldiers. 
I did not, on the occasion of his return, tell 
him that he had done just right, and that I 
wished I had been there to help him. I did 
not express opposition to his coming back in 
any way, nor did I express sentiments against 
the Government and friendly to the South. 
I begged my brother-in-law to take the oath 
and remain at home. 

At the breaking out of the rebellion, I re- 
sided in Charles County, and was a member 
of Captain Cox's military company, which 
was organized before the war. It disbanded 
in the spring of 1861. I withdrew from it as 
soon as a rebel flag was brought and pre- 
sented to it ' 

I have known Mr. Jenkins for about five 
years, I tliink. I do not exactly recollect 
when I had any political conversation with 
him. The last time I talked with him waa 
about the 1st of April last, at Upper Marlboro. 
He came to me and told me lliat Roby waa 
applying for tlie position of constable in the 
county, and asked me why I did not apjfjlv 
for it I told him I did not wish it He saidi 
" You ought to take it to keep Roby from 
getting it; ' and he added that he had told 
the County Commissioners that if tliey ap- 
pointed Mr. Roby, or any other man of hia 
party, he would spend every dollar he had to 
defeat them, if tuey became candidates for 
any other office. 

1 did not vote at the last Congressional eleo- 
tion ; I did not know any thinz about either 
of the candidates. I have not been an active 
Union man. I have not meddled either wa^. 

The conversation with Mr. Nott occurred in 
the bar-room at Surrattsville, on the 15th of 
April. It was all the conversation we had at 
that time. He did ibot state what time he 
Isst saw John Surratt, nor what reason ha 
had to believe him to be connected with tha 
afiair. Some gentlemen came in while he 
waa talldtt^ viivh vx^ VixA^Vk^VcM^. Va ni^^^X ^tv 
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the bar. On the next day, Sunday, I comma- 
nicated this remark verballv to General Au- 

fur, Colonel Baker, and Colonel Welle. Mr. 
Fott did not inform me how he knew John 
Surratt was connected with it, and 1 did not 
ask him. He only said he could have told 
me six months ago that this thing was going 
to happen. I never knew Mr. Jenkins to do 
any thing disloyal, but he has denounced the 
administration frequently when talking with 
me. I do not recollect particularly to what 
he referred. I have heard manv do the same 
80 frequently, that I do not recollect what Mr. 
Jenkins said on any particular occasion. I 
never heard any man whom I regarded as a 
loyal man denounce the administration. 

A. V. ROBY. 

For the Prosecution. — June 2. 

I reside close to Surrattsville, Prince George's 
County, Maryland. Since June 12, 1863, I 
have been enrolling officer I have known 
J. Z. Jenkins since 1861, but not very inti- 
mately till 1863. Mr. Jenkins's reputation in 
that neighborhood, during the year 1861, was 
that of a Union man ; but since that time he 
has been looked upon as a svmpathizer with 
the South. Since 1862 he has been in the 
attitude of an enemy to the Government, and 
has opposed all its meosurea Mr. Jenkins 
took the oath prescribed by the Legislature 
of Maryland, and then voted. 

Cross-examined by Mr. Aiken. 

The first time I saw Mr. Jenkins was when 
he came to the armory of Captain Mark's 
company, in Washington, of which I was a 
member. Some time between April and July 
of 1861 he came there begging for money for 
some Union man who had been killed. The 
next time I saw him was at my house, when 
he was opposing the nominees of the Union 
party. Dr. Bayne was a candidate for Sen- 
ator'; Mr. Sasser was candidate for Clerk of 
the County, and Mr. Grimes for Sheriff I 
think Mr. John M. Brook was the disunion 
candidate for Senator; I do not know that 
Mr. Brook has been in the rebel army; I 
know that he was South, and staid until he 
came home under the President's Amnesty 
Proclamation. 

I have been living near Surrattsville since 
September, 1863. I have seen Mr. Jenkins 
nearly every day. All this time Mr. Jenkins 
ban been talking against the Government At 
the April election, in 1864, when we voted for 
a convention to make a new constitution, he 
8aid he had been offered office under the 
damned Government, but he would not hold 
olHce under any such damned Government 
[le said this before a great crowd at the polla 
1 had just objected to his vote. I asked Mr. 
Jenkins if he would vote for such a man as 
Harris; he said he wanted the South to suc- 
ceed, and he said he would vote for Harris 
against anybody. I consider a man disloyal 



who opposes the acts of the administraUon. 
I never knew of any act of disloyalty on the 
part of Mr. Jenkins, except his abuse of the 
Government 

With respect to Mr. Jenkins spendiog 
$3,000 to flustain the Union and the Govern* 
ment, I do not think he ever had it to spend.' 
I have never heard of his spending any thing, 
except from his own lips. 

DOBLEY B. ROBT. 

For the Prosecution. — June 6. 

1 have known Mr. J. Z. Jenkins for eererml 
years. For the last three years he has been 
one of the most disloyal men in the county; 
It is from personal knowledge of his condnol 
and observations that I pronounce him dis* 
loyal. He got so outrageous that I had to 
apply to General Wallace, at Baltimore, to 
liave him arrested. Since that time he hat 
behaved himself a little better. He is known 
and recognized in that neighborhood as an 
open and outspoken enemy of the Govern- 
ment 1 have heard him curse the President, 
and damn him to all intents and purposeti 
He said old Lincoln, the damned old eon of 
a bitch, had offered him an office, but thai 
he would not hold office under any sucL 
damned creature, or any such damned Gof^ 
em ment 

Cross-examined by Ma. Clampitt. 

I have known Mr. Jenkins for four or five 
vears. I was not a resident of the county 
in 1861 and 1862; I was in 1863. I was 
born in Charles County, and raised in Prince 
George's; and I have been backward and fo^- 
ward through there all the time. In 1862 I 
knew Mr. Jenkins very well. I knew him to 
be a Union man till about three years aso. 
He was a very strong Know-Nothing, and I 
was a Know-Nothing too. Jenkins aban> 
doned the Union party about three yean 
ago this fall. He lost a negro man ; and it 
seemed that his loyalty to his Government 
only lasted as long as his negro was prch 
tectcd. As soon as he lost the negro, be 
abandoned his Union principles. 

The flag that was raised, and which Mr. Jen- 
kins is said to have protected, was understood 
to be a Know-Nothing flag; a Union flag raised 
by thcKnow-Nothing party. TheKnow-Noth* 
ings were generally considered Union men, bvt 
there were a good many who, like Mr. Jen* 
kins, went over to the rebels as soon as there 
was a division of parties. 

There is no suit pending between me and 
any citizen of Maryland; there is a suit pend- 
ing against my son, Andrew V. Roby. He 
was appointed Deputy Provost Marshal for 
the purpose of carrying out General Schenck*i> 
order at the election. Tie was ordered to have 
every man arrested who interfered with the 
election. This man Jenkins behaved very 
badly at the election. Colonel Baker had a 
company of men there, and my eon suggested 
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to the Captain that Jenkins should be aiv 
re8ted. He was arrested, placed on a chair, 
and a bottle of whisky taken from his pocket 
At night I thought the poor fellow had got 
sober; he looked very penitent, and I sug- 
gested to the Captain that it was not worth 
while to take him up to Colonel Baker's, 
that he should allow him to go; and he 
acted on my suggestion. The suit pending 
between my son and Mr. Jenkins is for false 
imprisonment 

Bi/ Assistant Judge Adyocatb £ingham. 

T4e prosecution against my son is for at- 
tempting to execute the Federal authority. 
The auUiorities, who have the management 
of the case, have taken steps to have it re- 
moved to the United States Court 

WiLLUM A. EvANa 
For the Prosecution. — June 5. 

I reside in Prince George's County, Md., 
and am a Presbyterian minister. I was com- 
pelled to leave my Church in 1861 because 
of my loyalty and devotion to the Union. 
Prince George's County is a very disloyal 
neighborhood. 

1 know J. Z. Jenkins very well. He pre- 
tended to be a loyal man in 1861, as a great 
many in Prince George's, St Mary's, aiid 
those lower counties did, but I never consid- 
ered him a loyal man, because, if he had been, 
he would have co-operated with me and 
several others, who were endeavoring to dis- 
charge our duty to our country. His repu- 
tation and conduct since 1861, has been dis- 
loyal. I call him a rebel. His sympathy with 
the rebels has been open and outspoken. 

Cross-examined hy Mr. Clampitt. 

I have known Mr. Jenkins about fifle^ 
Tears. I lived in the same county as he did 
m 1861, but because of my abolition procliv- 
ities, I was not, at times, permitted to remain 
in the county or the Stata There was a writ 
out for me in 1861, and 1 was only permitted 
to visit my house in secrecy. Everybody 
tliat knows Mr. Jenkins knows that he is a 
rebel. In 1861, he pretended to be a Union 
luan : but I knew him to be a hypocrite. I 
judged him to be a rebel by his conduct; 
sayms tliat the country would go to ruin, 
and that the South would be successful. He 
said this to other gentlemen, and they repeated 
it to me. I held a secret commission unaer the 
Government I know nothing of his labors 
to nbtain Union votes in the State of Mary- 



land, and if he has done any thing to protect 
the Union flag when it was threatened to be 
torn down bv secession sympathizers, I have 
known nothing of it I, have known him to 
call at the different polls on election times, 
and endeavor to dissuade men from voting 
for the Union cause. Even at the last e]eo> 
tion, in 1864, he said he would not vote for 
the damned abolition Government to save 
anybody's life. 

By the Judge Advooatb 

I do not know a loyal man in that neigh- 
borhood except Mr. Hoby, his son, and a f^w 
others. We were in danger all the time, so 
much so that 1 had to call upon General 
Augur for a guard. 

I belong to the New School Presbyterian 
Church, and I am a member of the Presby 
tery of the District of Columbia. 

John L. Thompson. 
For the Prosecution. — June 5. 

I have known J. Z. Jenkins ever since I 
can remember. For the last two years and 
six months he has not been a loyal man ; 
for the four years preceding that he was. 
He is regarded as a disloyal man in that 
community; his disloyalty is open and out- 
spoken. 

I have had a difficulty with Mr. Jenkins, 
which grew out of my being drafted, and 
going to Mr. Roby's son to aid me, Jenkins 
said lie would cut my throat in consequence 
of it, and drew his knife, a small pen-knife, 
against me. The only reason that I know 
for his conduct was, that he hated the Gov- 
ernment Jenkins said that, in case he was 
forced to fight, he would go with the South. 

I lived in Mra Surratt's family for two 
years. I do not think she was a loyal 
woman. I judge so by her conversation, 
which was against the Government 

Cross-examined hy Mr, Clampitt. 

I have known Mr. Jenkins ever since he 
was a child. He was considered a loyal man 
in 1861, but not in 1863. I know nothing 
of Mr. Jenkins coming to Washington to 
obtain votes for the Union Government I 
know of his assisting to raise the Union flagi 
and with a band of men assisting in protect- 
ing it; but that was in 1861. 1 have heard 
him make disloyal remarks many a time. 
He said that he hated the Government the 
worst on earth, and he said that emancipa' 
tion was all wrong. 
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TESTIMONY CONCERNING GEORGE A. ATZERODT 



BOBBRT R. JONBS. 

F\fr the PraseeutiorL — May 13. 

I am a clerk at the Kirk wood House in this 
city. The leaf exhibited to the Commission 
ia from the register of the Kirkwood House. 
It contains the name of G. A. Atzerodt, 
Charles County. It appears from the regis- 
ter that Atzerodt took room No. 126 on the 
morning of the 14th of April last, I think 
bieibre S o'clock in the morning. I was not 
present when his name was registered, and 
did not see him until between 12 and 1 in the 
day. I recognize Atzerodt among the ac- 
cused. That is the man, I think. 

[Tho witnoes here pointed to the accused, O. A. Atze- 
vodt.l 

I went to the room occupied by Atzerodt 
after it had been opened by Mr. Lee, on the 
night of the 15th of April, and I saw all the 
articles that were found there. I can not 
identify the knife, though it was similar to 
the one just shown me. It was between the 
•heet and the mattress. The bed had not 
been occupied on the night of the 14th, nor 
had the chambermaid been able to get into 
the room the next day. A young man spoke 
to Atzerodt when I saw him standing at the 
office counter. I do not know his nunie. 
Atzerodt, before that, asked me if any one 
had inquired for him within a short time. 
From the book it appears that Atzerodt paid 
one day in advance. I had never seen him 
in the hotel before. 

Jonx Lee. 

For the Prosecution. — May 13. 

I belong to the military police force of this 
city. On the night of the loth of April 1 
went, by order of Major O'Beirne, to the 
Kirkwood House. When I got there a per- 
•on employed in the house, whom 1 knew, 
told me there had been a rather suspicious- 
looking man there, who had taken a room 
the day previous. On the hotel register I 
Ibund a name written very badly — G. A. 
Atzerodt I went to the room occupied by 
this man ; the door was locked, and the key 
eould not be found. With permission of one 
of the proprietors I burst open the door. I 
found in the room a black coat hanging on 
the wall ; underneath the pillow, or bolster, I 
found a revolver, loaded and capped. In the 
pocket of the coat I found a bank-book of 
4. Wilkes Booth, showing a credit of $4').'), 
with the Ontario Bank, Montreal, and also a 
map of Virginia ; a handkerchief marked 
"Mary R. Booth;" another marked "F. M." 
or " F. A. Nelson ;" another handkerchief 
with the letter ** H" in the corner. In the 



bank-book was an envelope with the frank 
of the Hon. John Conners. There was ahw 
a pair of new gauntlets, a colored handk«r* 
chief, three boxes of cartridgea, a piece of 
liquorice, and a tooth-brush. On the corner 
of the bank-book was "J. W. Booth. 63." 
On tlie inside of the book waa ** Mr. J. W^kee 
Booth in account with the Ontario Bank, 
Canada. 1S64: October 27; by deposit, ce. 
$455." 

There waa also a braas spur, a pair of 
socks, and two collara Between the sheets 
and mattresses I found this large bowie-knife. 

[These article! were all offered in eridence.] 

The room in which these things were found 
was No. 126, and is on the floor above the room 
then occupied by Vice-President Johnaon. 

Croes-examined by Ma. Dosteb. 

The person I met at the Kirkwood Hou9% 
who spoke of the suspicious-looking maa 
being there, said, *' 1 believe that he had m 
gray coat on." I did not find the signatort 
of Atzerodt, or any thing in the room; I 
only know it was his room because it said to 
on the register. 

By the Judge Advocate. 

In coming down from room 126, to reach 
the olfice of the hotel, a person would paas 
the door of the room occupied by Vice- 
President Johnson. When 1 came down, 
there was a soldier at the door. A man of 
any courage, comins^ down the stairs, could 
easily throw a handful of snuff in the sol* 
dier s eyes and go right into Mr. Johnaon'n 
room. 

Lyman S. Spraoub. 
For the Prosecution. — May 15. 

I am clerk at the Kirkwood House in thi« 
city. 1 went up to the room of the prisoner, 
Atzerodt, with Mr. Lee, and was present 
when it was broken open. All I saw founds 
as I went in, was the revolver under the 
pillow. No one inquired for Atzerodt on the 
14th while 1 was in the office. 

Cross-examined by Ma. Dostbr. 

I was at the desk of the Kirkwood House 
that day from 8 in the morning till 12 at 
noon ; no one called for Atzerodt during that 
time. 

Colonel W. R. Nevins. 

For the Prosecution — May 27. 

I was in this city on the 12th of April, 
and stopped at the Kirkwood House. While 
there, 1 aaw that man [pointing to the 
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accused, Georce A. Atzerodt] in the passage 
thai leads to the diniug-room, when he asked 
me if I knew where f resident Johnson was. 
I believe that was his first question. I 
showed him where Mr. Johnson's room was, 
on the left-hand side of the passage ; " How- 
ever," said I, " the Vice-President is now 
eating his dinner." I thought he was a 
atraneer, and referred him to the Vice- 
President's servant, a colored man, who was 
standing behind him. He looked into the 
dining-room; whether he went in or not I 
do not know. 

Cross-examined by Mr. Dostbb. 

This was between 4 and 5 o'clock. There 
was no other person at dinner at the time 
but the Vice-President and myself. This 
man met me near the two or three steps that 
eome down into the dining-room. I showed 
him where the Vice-President was sitting at 
the further end of the room, with his yeflow 
man behind him. Atzerodt had on dark 
clothes at the time, and, I believe, a low- 
crowned Hack felt hat. I noticed his coun- 
tenance more than his cfothes, but I could 
tell him among fifty thousand. 1 am now 
six^-five years of age. 

By Judos Adyooatb Burnbtt. 

When I first came into Court this morn- 
ing, I was asked to point out, among the 
prisoners, the man I had seen at the ICirk- 
^ wood House, and I designated the prisoner, 
Atserodt, before his name was mentioned to 
ma 

John Fletcher. 
For the 'Prosecution. — May 17. 

I am foreman at J. Naylor's livery-stable, 
in this city. On the 3d of April, Atzerodt 
and another gentleman came to the stable 
with two horses, and inquired for Mr. Nay- 
lor. Atzerodt said they wanted to put up the 
horses at the stable, and I ordered them to 
be put up. The other gentleman said he was 
going to Philadelphia, and that he would 
(eave the sale of uis horse to Atzerodt; he 
left, and I have not seen him since. Atzerodt 
kept the horses at the stable until the 12tli 
of April, when he sold one of them to 
Thompson, the stage contractor, and took 
the ptner, a brown horse, away. This was 
a very heavy, common work horse, blind 
of one eye; it was a dark-brown, with a 
heavy tail, and heavy fetlocks down to the 
feet. 

I saw Atzerodt no more till 1 o'clock, on 
the 14th of April, when he and Herold came 
to the stable with a dark-bay mare. He 
said he had sold the brown horse and saddle 
and bridle in Montgomery County, and had 
bought this mare, with saddle and bridle. 
He then told me to put up the mare in the 
stable. I went to my supper at half-past 6. 
and when I came back the colored boy haa 
tbe mare at the door, with saddle and bridle 
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on her. Atzerodt paid the boy fifty cents for 
her keep, and asked me if that was right: 
I said, " Yes." " If 1 stay until morning/^ 
he asl^ed, **how much more are you going 
to charge me ?" " Only fifty cents," I said 
He then went out and staid about three-' 
quarters of an hour, when he returned. He 
told me not to take the bridle or saddle off 
the mare until 10 o'clock, and to keep the 
stable open for him. I said I would ao so, 
and that 1 would be there myself at that 
time. At 10 o'clock he came after the mare 
He asked me to take a drink with him, and 
1 did, at the Union Hotel, comer of Thir- 
teen-and-a-half and £ Streets. I had a glass 
of beer and he drank some whisky. Return- 
ing to the stable he said, '' If this thing hap- 
pens to-night, you will hear of a present" or 
*'Get a present" He seemed to me about 
half-tight, and was very excited-looking. I 
did not pay much attention to him. As he 
mounted the mare 1 said, " I would not like 
to ride that mare through the city in the 
night, for she looks so skittish." 

'^ Well," said he, ** She 's good upon a re- 
treat" I then said to him, ** Your acquaint- 
ance is staying out very late with our horse;" 
that was Herold. *'0h," said he, "He'll be 
back after awhile." Atzerodt then left, and 
1 followed him until he went down E Street 
and passed Thirteen-and-a-half Street, and 
saw him go into the Kirkwood House. I 
watched until he came out and mounted the 
mare again. He went along D Street and 
turned to Tenth Street, to the left of D and 
Tenth Streets. I then returned to the stable. 

Washington Brisoob. 

For the Prosecution* — May 18. 

I have known the prisoner, George Atze- 
rodt, for seven or ei^ht vears. On the night 
of the 14th of April, between half-past 11 
and 12, he got on a Navy- Yard car at Sixth 
Street I was in the car, but be did not rec- 
ognize me till I spoke to him. I asked him 
if he had heard the news, and he said he 
had. Then he asked me to let him sleep in 
the store, down at the Navy Yard, with me. 
1 told him he could not His manner was 
excited, and he was very anxious to sleep 
there; he ur^ed me to let him. I told him 
a^ain he could not; that the gentleman I was 
with was there, and 1 had no right to ask 
him. He rode down as far as 1 did, then got 
out and asked me again. When he left me, 
he said he would go back to the Pennsylvania' 
House, on C Street, where he was stopping. 

Oross-examined by Mb. Dostbr. 

I did not notice the precise time when I . 
met Atzerodt, but I think it was between 
half-past 11 and 12. I was going to the 
Navy Yard, my home, and he rode down in 
the car with ine to I Street, near m^ store, 
and got out where I did. I waited with him 
on the corner of I and QaxtvBA^ ^iNx^kXi^^S^. 
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the emr came baek. I think it wna near 12 
when he cot into the car again and left me. 
I hardly know whether he had been drink- 
ing; but, judging flrom his manner, hejnras a 
little excited. 

John Grbenawalt. 

For the Protecution. — May 17. 

I keep the Pennsylvania House, on C 
Street, between Fouivand-a-balf and Sixth 
Streets. I know the prisoner, Atzerodt A 

Eerson fVequentlr called on Atzerodt, who, I 
ave since found, was J. Wilkes Booth. 

FA photograph of J. WHkat Booth wm exhibited to the 
witoeM.] 

That is the person. Sometimes Booth 
would come through the hall where Atzerodt 
would be sitting; at other times Booth would 
walk in and walk back, when Atzerodt would 
get up and follow him. They have had fre- 
quent interviews in front of my house; and 
several times, as I walked on the steps, they 
would leave and walk toward the National 
Hotel, where they stood and had their inter- 
view. 

On one occasion several youns men from 
Port Tobacco met Atzerodt at the Pennsyl- 
vania House They had been drinking, and 
Atzerodt asked me to take a drink, which I 
did, when he said, " Greenawalt, I am pretty 
nearly broke, but I have always got friends 
enough who will give me as much money as 
will see me through." He added, **I am 
going away some of these days, and I will 
return with as much gold as will keep me all 
my lifetime." This was said about the Ist 
of April, nine or ten days after he first came 
to my house, which was on the 18th of 
March last Atzerodt was in the habit of 
stopping at my house. He never stopped 
any len^h of time. He left my house on 
Uie Wednesday before the assassination. He 
had no baggage with him. 1 saw him next 
on the Saturday morning after the assassin- 
ation, between 2 and 3 o clock. 

I had just come in the house myself, and 
had gone to my room. About five minutes 
afterward a servant came up with a five-dol- 
lar bill and said, ** There is a man come in 
with Atzerodt who wants lodging, and wantn 
to pay for it" So I went down and gave the 
man his change. I had an uneasiness about 
the thing myself; thought there was some- 
thing wrong. 

Atzerodt asked for his old room, and 1 
told him it was occupied. I told him he 
would have to go with this gentleman. So 
I gave this man Thomas his change, and 
told the servant to show him to his room, 
and Atzerodt was going to follow him, when 
I said, "Atzerodt, you have not registered." 
Said he, "Do you want my name?" 1 re- 
plied, "Certainly." He hesitated some, but 
stepped back and registered, and went to his 
room. He had never before hesitated to 
register his name. The man who was with 
Atserodt was abouk five feet seven or eight 



inches high, and his weight was about 
hundred and forty pounds, I should judM 
He was poorly dressed, in dark dothea am 
pants were worn through at the back near 
the heela I took notice of that as he walked 
out of the door to go to his room. Ha 
was quite dark-complexioned and very mueh 
weatherheaten. He had dark hair. 

Neither of the men seemed excited. Thia 
man Thomas, I noticed, kept a close eye on 
me as I*came in. It was Thomas who aakad 
for the room. Atzerodt was lying on the 
settee in the corner of the room when I came 
in. Atzerodt asked for his old room; I tokl 
him it was occupied, and that he would have 
to go with this man. It was a large room, 
with six beds in it There were oUier per- 
sons in the room before Thomas and Atia> 
rodt went there. 

Thomas had the appearance of a laboring 
man. I think he wore a broadcloth coat, 
though it was very much worn, but I judged 
that his clothes were worn as a disguise. His 
hair, moustache, and whiskers were black* 
The name he gave was Samuel Thomas. Ha 
got up about 5 o'clock and left the house, 
80 the servant told me. A lady who waa 
stopping at the house had given orders for 
a carriage to take her to the 6:15 train. She 
left before I got up, and as the servant was 
going out of the door, this man Thomas 
went out and asked the way to the railway 
depot He had no baggage. 

Atzerodt left shortly afterward, and walked 
toward Sixth Street As the servant came 
back from getting the carriage, he met Atze- 
rodt, and said to him, " What brings you out 
80 early this morning?" "Well," said he, "I 
have got business^*' He left without paying 
his bill, and I have never seen him since untn 
now. There he sits, [pointing to the accused, 
George A. Atzerodt] 

In March, Atzerodt showed me a revoWer 
he had just bought I told him I wished I 
had known he wanted one, for I had a new 
one for which 1 had no use. 

[Thn r«*volYcr found br John Lee, at Uie KIrkwood 
IIouHti, was htiix) exhibited to the witneee.] 

The revolver Atzerodt had was similar to 
that, but 1 do not think that is the sama 

Cross-examined hy Mr. Dostbb. 

Atzerodt left my house on the 12th of 
April. He had been there from the 18th of 
March. On the 27th of March he left and 
etaid away over night, and returned with a 
man named Bailey. 

Atzerodt once handed a large revolver into 
the office for me to keep for him. I saw no 
other arma He may have had others; in 
the office he said he had a knife. 

When Mr. Bailey left my bouse, he wanted 
to pay his stage fare, and 1 bought of him 
some eight or nine $2.50 gold-pieces, and, I 
think, about seven dollars' worth of silver. 

I can not say that Thomas and Atzerodt 
were acquainted previously to their calliiig 
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at mT kouse on the night of the 14th. At- 
■erodt did not seeiti sleepy, and he was not in 
liqnor. I did not see tliem come in; the 
senrant told me they came in together; but 
that is the odIy reason I had for thinking 
they came together. I told Atserodt that he 
would have to room with that man, and he 
had no objection. I do not recognize the 
man Thomas among the prisoners. 

That man [pointing to the accused, Edward 
Spangler] resembles him somewhat, out is not 
80 dark, and he has not got the beard on that 
Thomas had then. I could not be positive it 
is the same man. 

[Th« coat found by John Lee at the Kirkwood Houm 
WM handed to the wltneet.J 

I never saw Atzerodt wear that coat. 

Orois-examined by Ma. Ewiko. 

The man Thomas had black hair and a 
beaYT black moustache, and he had whiskers 
and beard in front # 

By the Court. 

I do not know why Atzerodt and the man 
Thomas got up at the same time in the morn- 
ing. They did not occupy the same bed. On 
the Wednesday before the assassination, when 
Atzerodt left, he told me he was going away, 
and he said, "Greenawalt, I owe you a couple 
of days' board ; will it make any difference to 
Tou whether I pay for it now or when I come 
back?" He said he was going to Montr 
gomery County. 

I never saw the prisoner, O'Laughlin, at 
my house. 

Jambs Walker (colored). 

For the Prosecution. — May 18. 

K;^ business at the Pennsylvania House, 
in this city, is to make fires, carry water, ana 
to wait on gentlemen that come in late and 
early. I have seen the prisoner, Atzerodt, 
[pointing to the accused, Georee A. Atzerodt,] 
at the house. He came there between 12 and 
1 o'clock, 1 think, on Friday night, the 14th of 
April; I held his horse while he went into 
the bar. When he came out, he asked me 
to give him a stick or a switch, as the horse 
was shy of the light; I gave him a piece of 
a hoop, and he went off I do not know 
whether he had any arms ; I did not see any. 
About 2 o'clock in the morning he came 
back again, on foot this time I had to get 
up to let him in. He wanted to go to room 
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51, which he had commonly occupied; but 
that was taken up, and he went to 53. He 
lefl between 5 and 6 in the morning. As 1 
was ^oing out for a hack to take a lady to 
the 0:15 train, 1 overtook him about thirty 
steps from the door; he was walking along 
slowly. Another man came to the house 
about the same time that night, and occupied 
the same room. He went away a little ear- 
lier, to take the 6:15 train; I opened the 
door and let him out He had no baggage 
that I saw. The gas was down pretty low 



when they came in ; but the man seemed to 
have on dark clothes and a slouch hat He 
paid in advance, and went straight to the 
room» I do not know that I would know him. 
1 can not say that any of the prisoners resem- 
ble /lim. I was not so well acquainted with 
him as with Mr. Atzerodt, who had been 
stopping there a couple of weeks. 

Oross-examined by Mb. Dostbb. 

(A coat found at the Kirkwood Home by John Lee wai 
exhibited to the witneM.J 

1 do not recollect seeing that coat before 
I have cleaned Mr. Atzerodt's clothes and 
boots, but 1 never saw that coat We gen- 
erally close the house at half-past 12 or 1 
o'clock, and we had not closed on the Friday 
night when Mr. Atzerodt came first; we closed 
soon afterward. The horse that I held fbi 
him then was a light-bay horse, small; it 
seemed to be young, and had plenty of spirit 
I opened the door for Mr. Atzerodt on the 
second visit, and took him and the other 
man to their room. They had no conversa- 
tion in my presence. 

I have seen Mr. Atzerodt have a belt, with 
a pistol and a knife, but I never saw the 
knife out of the sheath. That was probably 
four or five days before that Friday. 

By the Judob Advooatb. 

[Exhibitinf to the wttneM the knife found by John Lea 
at the Kirkwood House.] 

I can not tell whether that was the knifei 
It was in the sheath, fastened to the belt 

[Exhibiting a bowie-knife found on Atserodt.] 

It was something more like that 

[The knife waa offered in eridence.] 

LlETTTBNANT W. R KbDL 

For the Proeeeution, — May 18. 

I was at the Pennsylvania House, in thia 
city, on the night of the 14th of April last 
I went to the hotel about 4 o'clock on the 
Saturday morning, and Atzerodt was in bed 
when I went into the room. His bed waa 
opposite mine. I asked him if he had heard 
of the assassination of the President, and he 
said he had; thatitwas an awful affair. When 
I awoke in the morning, he was gone. I did 
not see any arms with him. About a week 
or ten days before the assassination I occupied' 
room 51 with Atzerodt 

[Tho larse bowio-knife found ^ the Kirkwood flooM 
waa exhibited to the witneM.] 

I would not swear tliat is the knife I have 
seen in Atzerodt's possession, but it wa^one 
about that size. Atzerodt went out of th« 
room one morning and lefl the knife in hia 
bed. I got up and took it, and pot it under 
my pillow. In a few minutes he returnedf 
went to his bed and looked about and then 
said, ** Have you seen my kniief ' f replied^ 
''Yes; here it is." Then he said, ''I waiH 
that; if one fails, I want the other;" and I gar^ 
it to him. His pistol, a rey«lver, he alwajw 
~ round his waiat 
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OrMt-txamuud hy Us, Dostii. 
I did not know the prisoner, Atzerodt, b«- 
Ibre mefltiDg him at the FenDBflTsnia Hous« 
On the Saturday morning after the assasain- 
Mtion, when I vent into the room where ht 
waa, I did not apeak to him immediate];; 
waa perhapa Qve or ten minutes before I 
•poke. He waa in bed, but whether undreMed 
or not 1 oan not aa;. When I apoke to him 
about the aeaaaaJnalion, he aaid it waa an 
awflil thing, and that waa about all he aaid. 
[ did not Bee him alUr that He alwaj-t 
addreaaed me aa " Lieutenant." It was alwul 
a week or ten ia-ju before the aaaaaaination 
that I took the knife from his bed. We bad 
bMn drinking together, aa we ]a^ in bed; had 
had, perhapa, two or three whisky-cocktail r 

S'eea. Hia words, an near aa I remember, 
en I gave him back the knife, were, "If 
(his faila, the other will not" 

John Caldwei.!. 
For the Proieeutien. — May 25. 
I reaide in Georgetown. On the mornine 
after the aaaaaaination, at about 8 o'clock, I 
waa at Hatthewa & Co. a store, 49 High 
Street, Qeorgetown, when that man, [point- 
ing to the accused, Qeorge A. Atzerodt,^ whom 
t knew, eatne in; and, afler mj aaking him 
bow he was, and so on, aaid he waa going into 
tb« country, and asked nie if I did not want 
to buy hia watch. 1 told him I had a watch 
of my own, and did not want another. He 
then asked me to lend him «10. I told bim 
I had not the money to spare. He then took 
hia revolver off, and said, " Lend me $1U, and 
take this aa security, and 1 will bring the 
moneyorsend it to you next week. I thought 
the revolver was good security for the money, 
and I let him have the money, expecting him 
lo pay it back, 

ra nnr riTDlTar, l«id«d and opiwd, *h budxl to tha 

This ia the revolver. It waa loaded and 
capped as it ia now. I did not inquire of him 
why it was loaded and capped. 

(Tta* nnlTK wu albred In avidrDU.] 

Orott-txamned by Ma. Dostrb. 
I have known Atzerodl for three or Ibur 
fcara. Wa were not on very intimate terms; 
wa were always civil to each other when we 
nat I had never loaned Alzcrodt any money 
b«foTe. 

Willi AH Clbhdbhin. 
Pot the Prosecution. — May 18. 
(i bovls-knllk wh ihown to tba wllnagi } 
1 have had that knife in my hands before. 
t saw a colored woman pick up something 
aut of a gutter, on F Street, as I was panning 
down on the morning afler the aaaaaaination. 
8h« waa about ten feet from me, and I went 
to her and asked what it was, and she uve 
aa this knife in asheath. A lady in the third 
atorj window of the house, next to Craaaw's 



laboe-etore, told me she saw it in tba giiU«r, 
I and sent the colored woman down to get i^ 
but that she did not want it to come into tha 
house. I told her that 1 would take it to tha 
Chief of Police, which I did. 

Ontt-txamined by Ma. DoSTU. 
It waa about 6 o'clock in the morning 
when I saw the woman pick it up. It lar 
in the gutter on FStreet, in froDtof Craaaara' 
house, under the carriage step, as if the ii>^ 
tentlon were to throw it there. Creaser's ia 
on F Street, between Eighth and Ninth, op- 
posite the Patent Office. 

Uarshal Jaxb) L. MoPhail 
For the Pretention. — Jtfigr 18 
I am Provost Uanbal of the State of 
Maryland. I received an intimation from 
the prisoner, Ataerodt, that he desired to see 
me. I went lo htm, and he stated to me that, 
on tlie night of the assassination of tiia 
President, he had tlirown his knife away ia 
the streets of Washington, I made no prom- 
ise or threat to him, in any way, in connev 
tion with the confession. 

By If n. PoarsE. 
Q. Was he not in irons at lbs timeT 
A. Yes, sir; be was in a cell in the priaon, 

Mr DosTBR. I respcctnill^ eubmit that a 
confession made under such circumstances ia 

)t admissible, because it waa made under 

iresa, which put the mind of the prisoner 

a state of fear. 

The JtTDOE Adtocatb. There waa neither 
thraat nor promise, and the fact that the man 
was in prison, or even in irons, does not aS^Mt 
the question of hia menial liberty. A man's 
limbs may be chained, and hia mind be per 
fectly free to speak the truth, or to conceal 
it, if he choosca 

Mr BosTBR, in support of his objection, 
quoted from the case of Commonwealth », 
Mosler, 4 Barr'a Reports, 265, to the effect 
that a confession lo an officer, as well as to a 
private pctaon, must be unattended with any 
inducement of hope or fear, and must be 
founded on no question calculated to entrap 
the prisoner; and referred also to 1 Leech, 
263; 2 East's Pleas of the Crown; 2 Russell 
on Crimes, 644; I Washington'aCircuit Court 
Reports, 625; 1 Chitty's Criminal Law, 85; 1 
Greenleaf on Evidence, 214; 2Starkie, 36. 

•Aaim that the prisoner was under the itt- 
Quenceof fearwben he made that confession, 
without that infiuence would not hara 

The Jddob Adtocatb. I think it is due to 
the witness that he should be allowed to stats 
precisely under what circumstances this con- 
fession was made, and if there ia a trace of 
or hope, or incitement of that kind, I 
not inaist for a moment on Iba anawar 
tmag hoard. 
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WiTKBsa. I should state thai a brother-in- 
law of Ataerodt is on my force, and for a time 
m brother of the prisoner was on it, and they 
repeatedly told me that Atzerodt desired to 
see me. After consulting with the Secretary 
of War, a pass was given me, and I saw the 
prisoner. I saw him first on the gun-boat, 
and afterward in his cell There was no 
threat, or promise, or inducement of any 
kind made On the contrary, I told him that 
I could make no promises to him ; if he had 
any thing to say to me, he might say it, but 
I had nothing to say to him. I did not ask 
him a single question to induce him to make 
a confession. 
[Tbo GomodMioB owtnvUA th« o1iii«etlon.] 

Atserodt said he had thrown his knife away, 
just above the Hemdon House, which, I think, 
18 on the comer of Ninth and F Streeta 

Ovu-exammed by Ms. Dostbs. 

Atserodt stated that his pistol was in the 
possession of a young man by the name of 
Caldwell, at Matthews & Co.'s store, George- 
town. He had gone to Caldwell, and bor- 
rowed $10 on it, on the morning of the 15th 
of April. He also spoke of a certain coat 
hanging in the room at the Kirkwood House, 
and of a pistol, bowie-knife, and other articles 
there, all of which he stated belonged to the 
accused, David E. Herold. 
Mr. Stone. ^ I must object to that 
Mr. DosTBR.' The answer has been ob- 
tained. I do not wish to press it further. 

Hbzbkiah Mbtz. 
For the Frateeuiion. — May 17. 

I reside in Montgomenr County, Md, about 
twenty-two miles from Washineton City. On 
the Sunday following the deam of Mr. Lin- 
coln, the prisoner, Ueorge A. Atzerodt, was 
at my house, and eat his dinner there. That 
is the man, fpointing to the accused, George 
A. Atzerodt J He was just from Washington. 
We were inquiring about the news, and a 
conversation came up about General Grant's 
beine shot— for we nad understood Uiat he 
bad oeen shot on the cars — when Atzerodt 
said, as I understood. *' If the man that was 
to follow him had followed him, it was likely 
to be so." 

Atzerodt passed in the neighborhood by the 
name of Andrew Attwood; that was the 
name by which I knew him. When I saw 
him, he represented himself as coming from 
Washington, and was traveling in the direc- 
tion of Bamsville. 

Orou-txamined by Mr. Dosrak. 

It is two or three years since I first became 
acquainted with Atzerodt I had but a slight 
acquaintance with him ; I knew him when I 
saw him. He went by the name of Andrew 
Attwood around our neighborhood, and he 
has gone by thai name ever since I have 
known him. My house is about m mila ttom 



the road that leads to Bamsville. It was be- 
tween 10 and 11 o'clock on Sunday that At- 
zerodt came there; he remained some two or 
three hours. Two youne men named Lea- 
man were in the room when Atzerodt made 
the remark about somebody following Gen- 
eral Grant I do not remember that Atzerodt 
said any thing about the assassination ; they 
might have been talking about it before 1 
came into the room. The conversation about 
General Grant occurred after I got into the 
room. 

Sbbosant L. W. Gbmxill. 

For the FroeecutUm,^-May 17. 

I arrested the prisoner, George A. Atzerodi, 
[pointing to the accused,] on the 20th of April, 
about 4 o'clock in the morning, at the house 
of a man named Richter, near a place called 
German town. I was sent there for the pur- 
pose by Captain Townsend, with a detail of 
six men. I first went to Mr. Purdon's house 
to get him as guide to Mr. Richter* s. When 
I knocked at the door, Richter asked me 
twice who it was before he would let me in. 
1 told him to come and see. When he came 
to the door, I aeked him if there was a maa 
named Attwood there ; he said no, there was 
no one there; that he had been there, but 
had gone to Frederick, or to that nei^hbor^ 
hood. I then told him that I was eoing to 
search the housCj when he said that his 
cousin was up stairs in bed. His wife then 
spoke up, and said that as for that there were 
three men there. He got a light^ and takine 
two men with me, went up stairs, where 1 
found Atzerodt lying on the front of the bed. 
I aeked him hie name, and he gave me a 
name that I did not understand, and which I 
thought was a fictitious one. I told him to 

Set up and dress himself; and I took him to 
Ir. Leaman, a loyal man, who knew him. 
Mr. Leaman told me it was the man. Atze- 
rodt made no inquiry as to why he was ar- 
rested ; but denied having given me a fictitious 
name. I asked him if he had left Washington 
lately, and he said no. I then asked him if he 
had not something to do with the assassina- 
tion, and he told me that he had not 

OroM-^xamined by Mb. Dosteb. 

My orders fh>m Captain Townsend were 
to arrest a man by the named of Attwood; 
and I was ordered to go to Mr. Purdon and 
get a description of him, and to press him aa 
a guide to the house of Richter. I do not 
remember the name Atzerodt gave me, and 
would not swear that it was not '* Atzerodt ; '* 
he afterward insisted that that was the name 
he gave me. He spoke in German, and that 
is the reason why I did not understand the 
name 

Masous p. Nobtov. 

Recalled for the Proeeeution. — June 3. 

Assistant Jud^e Advocate Bubkbtt stated 
to the Commission that ainoe the oase was 
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doaed ob the part of the proeecation, teeti- 
moo^ of importance had been diecoveredi 
tending to implicate George A. Atserodti 
liichael O'Lau^hlin, and Samuel A. Mudd, 
in connection with J. Wilkee Booth. 

Mr. Cox objected to the introdaction of any 
evidence that would affect the prieoners in- 
dividually, the understanding being that the 
proeecution waa closed, except as to evidence 
reflecting light on the general conspiracy. 
It was contrary to the jMactice of civil courts 
to allow the introduction of testilnony after 
the prosecution had been closed, except what 
was strictly in rebuttal. 

Assistant Judge Advocate Burnbtt stated 
Uiat in military courts, even after the case 
had been dosed on both sides, it was allow- 
able to call new witnesses at the discretion 
of the Court 

The Commiflsion decided to admit the testi- 
mony. 

I reside in the city of Troy, New York. 
From ^about the 10th of January until about 
the 10th of March, I was stopping at the 
National Hotel in this city. I knew J. Wilkes 
Booth, having seen him several times at the 
theater. I saw the nrisoners, George A. At- 
aerodt and Michael O'Laughlin, prior to the 
inauguration of President Lincoln. I saw 
Atzerodt twice, and O'Lauehlin three or four 
times, in conversation with Booth. On one 
occasion I accidentally heard some conversa- 
tion between Ataerodt and Booth, as I sat on 
the same seat with them ; it was on the even- 
ing of either the 2d or 3d of March last; I 
think the 3d. I can not give the precise 



language used in the ooBTertation, but tha 
substance of it was, that if the matter aoo- 
ceeded as well with Mr. Johnson as it did 
with old Buchanan, their party would gut 
terribly sold. 

Oros^-examined hy Ma. DotTBB. 

The conversation between Atcerodt and 
Booth took place in the rotunda ofHcc of 
the National Hotel, early in the evening, a«< 
I was sitting,' perhaps, within two or thn«* 
feet of them. 1 remember the prisoner, A r- 
zerodt. by his countenance and general feat- 
ures, tiiough I do not think he had aa omdi 
of a scowl on his face as he has now. 

Recalled for the ProtecuHon. — June 8. 
Cross-examined by Ma. Bostbb. 
I have seen Booth pla^ in Washington, in 
New York, and once, I think, in Boston, but 1 
can not recall how many times, nor the pieces 
in which I saw him. At the time of hearing 
the conversation between Booth and Atzeroot 
at the Rational Hotel, 1 did not consider it aa 
having reference to an attempt to poison Mr. 
Johnson; but the assa^i nation or the Presi- 
dent, and Booth bein^ coupled with it, is what 
has turned my attention to the conversation. 

See also the testimony of 

Louis J. Weicbmann pages 118, 118 

J. M. Lloyd page 180 

Anna E. Surratt " 180 

Honora Fitspatrick " 182 

Elisa Holahan.'. « 182 

John Holahan " 189 

Eaton Q. Homer " 284 
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DEFENSE OF GEORGE A. ATZERODT. 



Gaftaix FaaifK Moicbob, U. S. N. 

J^ the I>e/eMe,—May 30. 

fiy Mr. Dostbb. 

I had the custody of the prisoner at the bar 
oa board the monitors Saugus and Montauk. 

Mr. DosTBR. Before going further with 
the examination of the witness, 1 wish to sub- 
mit an application of the prisoner in writing. 

IThe paper wai kandad to the Jndg* AdTocate, who, 
haling nad It, tald :1 

This is a proposal on the part of the pris- 
oner, Atzerodt, that his confessions made to 
the witness shall be heard by this Court as 
testimony in his ftiTor— confessions in regard 
to which no evidence whatever has been in- 
troduced by the Government I can not 
nnderstand on what grounds suoh an applica- 
tion can be urged. 



Mr. DosTBB. The prisoner desires to makt 
a full statement of his ^uilt in this transac- 
tion, if there is any guilt, and of his inno- 
cence, if there is any evidence of it He aaka 
his statement to be placed on record, became 
he has been debarred from calling any other 
prisoners who might be his witnesses, for the 
reason that they are co-defendants. He 
therefore ssks that he may be allowed to 
speak through Captain Monroe, as he wookl 
otherwise speak through one of hie co-defend- 
ants. 1 ask this as a matter of fkirness and 
liberality at the hands of the Commission. 

The JuDOB AovocATB. It is greatly to ba 
deplored that the counsel for the accused will 
urge upon the Court propolis which they 
know to be contrarv to law. 

Mr. DosTBR. I haye ng inore to aak Uie 
iffitaeet than. 
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ILmiBw J. Popi. 

JPbr the Defense. — Juius 2. 

By Mr. Dostbb. 

I liye at the Navy Yard, and keep a livery- 
stable ; nntU recently I kept a reetaorant A 
few days before the assassination of the Presi- 
dent perhaps about the 12th of April — I do 
not know the exact day — a gentleman called 
at my stable to sell a bay horse; it was a 
large bay horse, and blind of one eye. 

[TbejprlMner, QeorgB A. Atserodt wm 4«air»d to ttftnd 
«» for H«itilhmtioa.r 

That man has something of the same feat- 
ures; he was very much such a looking man ; 
but if it is the same, he is not near so stout as 
when he brought the hovge to my stable. I 
oan not say positively that it is the same. 
There are many applications at my stable to 
buy and sell horses, that I did not take much 
notice of him. I told him I did not want to 
buy the horse; that I had more horses 
than I had use for. It was some time after 
12 or 1 o'clock at noon that he came. The 
horse was put into my stable, and the gentle- 
man went over to my restaurant and took a 
drink. He left there with a man named Barr, 
a wheelwright in the Navy Yard. They 
came back together, and the gentleman took 
his horse out and rode him away. The horse 
was in the stable, I think, some two or three 
hours. Barr was not sober at the time; he 
had been drinking a little. 

JoHK H. Barr. 

Far the Defense. — June 5. 

By Mr. Dostrr. 

I have seen Atzerodt, the prisoner at the 
bar, once before. I was coming from my 
work at the Navy Yard one evenfng, and 
stopped at Mr. Pope's restaurant, and there 
met this sentleman. I did not know him at 
the time, i)ut we had several drinks together. 
I proposed to him to go home and take supper 
with me, and he did>so. After supper, we 
went back to Mr. Pope's restaurant, and 
bad, I think, a couple of drinks. We then 
went out, returned to the restaurant a^ain, 
and took two more glasses, and from tnere 
went to Mr. Pope's stable. The gentleman 
took his horse out, and I saw him get on and 
ride off "That is the last I saw of him. By 
referring to my book, I can tell the exact day 
on whidi this occurred, because I know the 
work that I did that day ; I made two spring 
blocks for Sanderson k Miller. I find it was 
the 12th of ApiiL 

Jamrs Krllshrr. 

For the De/eiue,^Mcty 30. 

By Mr. Dostrr. 

I am one of the proprietors of the liverv- 
0taU# on ^hth and £ Streets. On the 14th 
of April last| about half-past 2 in the day, I 



let the prisoner, Ateerodt [pointing to the 
aooused, Oeorce A. Atseroat,] have out of my 
stable a small b^y mare, sixteen and a half 
hands high. He paid me five dollars for the 
hire. The horse was returned, to the best of 
my knowledge, between 9 and half-past 9 tha^ 
night 

Q. When Atserodt engaged the horse, did 
you have a oonvereation with him ? 

A. Yes, sir. 

Q. State what that conversatioa wa& 

Assistant Judge Advocate Burhstt ob- 
jected to the question as incompetent 

The question was waived. 

Atserodt wrote his name on the slate in m 
tolerably good hand; and he gave me ser* 
eral references willingly. He first gave m 
number of persons in Maryland. He said ha 
knew a good many persons thera. and that he 
was a coach-maker by trade. Stanley Hig« 
gins was one to whom he referred ; I can not 
recall any other. He also gave me the name 
of John Cook in Washinf^ton as a referenoe, 
and several other names m Washington, bat 
I do not remember them. 

Oroei-examined by AsaiSTAirr Jttdoi Adtooati 

BURMRTT. 

I was not ther^ when the horse was ra* 
turned. When I went to the stablt next 
morning, the horse was there. 

Samxtrl Smith. 

For the Defense. — May 30. 

By Mr. Dostrr. 

I am a stable-boy at Mr. Kelleher's stable. 
I was at the stable on the night of the 14th of 
April last The bay mare that was let out 
about 2 o'clock in the afternoon was returned 
in the course of the evening ; to the best of 
my knowledge, it was about 11 o'clock. She 
was about in the same condition as when she 
was taken out 

Cross-examined by AsaiSTAVT JuDOi AdtooaTI 

BURNRTT. 

I did not notice the person who brought 
back the mare ; there was a little light in the 
stable, but it was very dim; and Uiere was 
no light on the sidewalk. The man stopped 
outside the door, and I went out there and 
brought the mare in. It was by feeUns htr 
that I could tell she had not been ridden naid. 

Lrokard J. Farwrll. 

For the Drfense. — June 3. 

i9y Mr. Dostrr. 

On the eveninir of the 14th of April last, 
om leaving Foras Theater, I went immedi- 
ately to the Kirkwood House, to the room of 
Vice-President Johnson. I should think it 
was between 10 and half-past 10 o'dook. I 
found the room door locked. I rapped^ boi 
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in a loud voice, " GoTcrnor Johnson, if prou 
ftre in the room, I must see you." I believe 
the door was locked, but am not certain. I 
ean not say whether I took hold of the han- 
dle or not I did not see any one apparently 
lying in wait near Mr. Johnson's door. 

I remained in Mr. Johnson's room about 
half an hour. I took charge of the door, 
and locked and bolted it on the inside. A 
number of persons came to the door, but I 
did not allow any of them to come in, unless 
he was some gentleman personallv known to 
the Vice-President I also rang the bell and 
had a guard placed at the door. 



(TlM witiMW WM liert rt q w wt ed to look at tho priioner, 
QoorgoA. Atiorodt.] 

I do not know that I have seen the prisoner 
before. 

M188 Jani HsaoLD. 

Far the D^ense. — May 30. 

By Mb. Doater. 

1 am the sister of David E. Herold, the 
prisoner at the bar. 

[Sxhibiting to the witnen the black coat foand at the 
Kbkwood Hooae, alBo tho handkerchief marked '' H."] 

I think I never saw that coat in the pos- 
session of my brother. The handkerchief 
does not belong to htm. 

F. H. DOOLBT. 

For the Defense, — May 31. 

By Ma. Dobtbb. 

I am an apothecary, on the corner of 
Seventh Street and Louisiana Avenue. The 
tooth-brush and liquorice found at the Kirk- 
wood House have trade-marks on them that 
1 am positive do not belong to my estab- 
lishment 

SOMBBSBT LeAMAK. 

Far the Defense.-^May 30. 

By Mr. Dostbr. 

I have known the prisoner, George A. 
Atxerodt, ever since he was a boy. I was at 
the house of ^ezekiah Metz on the Sunday 
morning following the assassination of the 
President, and met AUserodt there. As I 
approached him, I said, in Uie way of a 
joke, **Are you the man that killed Abe 
Lincoln ?" ** Yes," said he, and laushed. I 
said, " Well, Andrew" — he went by the name 
of Andrew there — "I want to know the 
truth of it; is it so?" I asked him if the 
President was assassinated, and he said, *'Yee, 
it is so ; and he died yesterday evening about 
3 o'clock." I then asked him if it was true 
that Mr.v Seward's throat was cut, and two 
of his sons stabbed, and he replied, " Yes, 
Mr. Seward was stabbed, or rather cut at the 
throat, but not killed, and two of his sons 
were stabbed." I then asked him if what 
we heard about General Grant was correct, 
that he was assassinated on the same nicht 
He answered, '*No, I don't know wheuer 



that is so or not; I don*t soppose it is to; 
if it had been, I should have neard it" 
' While we were at the dini\er-table, mj 
brother asked him the question again, 
whether General Grant was killed or not, 
and he said, '* No, I do n't suppose he was; 
if he was killed, he would have been kilM 
probably by a man that got on the same 
car" — or the same train, I do not remember 
which— "that Grant got on." 

I was not in Atzerodt's company more 
than half an hour, and that was al>out all 
that passed in reference to this in my preaenee 

I thought Atzerodt seemed somewhat con- 
fused at the dinner-tabla He had been 
eying his addresses to the daughter of Mr. 
eU, and it appeared that she had been 
showing him the cold shoulder that day, and 
he was down in the mouth in consequenoa 
There was no remark made at the ainncor* 
table that I did not hear. 

Atzerodt's father had settled in our neigh- 
borhood, but moved away when Atserodi 
was quite a boy, and I had seen but little of 
him until the last year or two. He visited 
among the neighbors there, many of whom 
were respectable people. 

James K Lbamav. 
For the De/enee.—May 80t , 
By Mr. Dostbr. 

I have known the prisoner, George A. 
Atzerodt, for about two years. I was at the 
house of Mr. Metz on the Sunday morning 
following the assassination. I broached the 
subject of General Grant being assassinated, 
and asked hiiu whether it was so or not He 
said he did not suppose it was; and he 
added, '* If it is so, some one must have got on 
the same cars that he did." That was all the 
conversation that I had with him, with the 
exception that when he and I were out in 
the yard he said — 

Mr. D08TER. That is unnecessary; you 
need not state what he said in the yard. 

By Assistant Jcdob Advocate Burnett. 

Q. Go on and state what he said to yon in 
the yard. 

A. He said, **0, my I what a trouble 1 
see." I said to him, ** Why, what have you 
to trouble you ?" Said he, " More than I 
will ever get shut of " 

By Mr. IXnttbr. 

Q. That was immediately after you had 
been speaking of the assassination, was it? 

A. No, sir; some time afterward. I took 
it for granted — 

Assistant Judge Advocate Bitrnbtt. Yon 
need not state what you took for granted. 
Give the words, and nothing else. 

A. That was about all he said at that time. 

Atserodt had been paying his addresses to 
Mr. Mets's daughter, and she had slighted him 
soma time before he went out into the yard. 
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HAxnuBKioom. 

Ar(JU.Z>t/mt<.— JUgf3I. 

Sg ICk. Domx. 

I.liro in Uontgoinerj ConntJ, Maryleind, 
•ad am » oouaiu of the prisoner, George A. 
AUarodL He cwne to my hooie about 2 or 
S o'olook OD SandAy aftemooD. I met him 
ia the. morning, on mj road to church. I 
did not have much conversation with him, 
ftad I noticad nothing peculiar about liim. 
Ut lemained at my house from Sunday tilt 
Thvnday morning, and occapied himself 
with walking about, working in the garden a 
little, and going among the neighbors. He 
did not aUempt to get away, or to hide 
himaelf. When he was arrested he eeeniet 
vary willing to go along. He had on a kind 
«f gOkJ overcoat when he oame to my huaat. 

Samdml HdAllutil 

Jbr the D^eiuc—Mag Sft 

Sy Uk. Dobtbb. 

Dnrine the month of April I saw a pislol 

and a dirk in Atzerodt'i possession. He 

gave them to me to keep fbr him, 

m» kslfk ul bMoI bmsd at Hi* Xlikvood Booh 
■M* oUMUd tg £• wHsM.] 

Those are not the knife and pistol 

m* kBift dnnd hkt T nS Xlnth BtnM on tb* taom- 
tas of th* Uth b( Apiil wu uhlUted.] 

That looks very much like the knife* it 
wu a knife of that description. 

rXxhlblUBi M Ihi wltuH Itie Binal Umtlflrf br John 
OUntl, on which h* lokned tl«n 

That looks very much like it 

On the evening of the 14th of April, al 
about 10 o'clock, he rode up to the door 
rPennaylv&nia HouseJ and called the black 
My out to hold his horse. I did not take 
■articnlar noUce of him, or notice whether 
ne wM excited or not 

Q. Do you know any thing about his rcp- 
tttation for courage? 

Assistant Judge Advocate BixoHiv. I 
object to that; I do not think we are going 
to try his character fbr courage. 

Ur. Donia. liay it please the Court, I 
intend to show that this man is a constitu- 
tional coward; that if he had been assigned 
the duty of assassinating the Vice-President, 
he never could have done it; and that, from 
bit known cowardice. Booth probably did 
nat assign him to any aaah duty. Certainly 
it it just aa reterant aa any thing can be. 



Assistant Judge Advocate Bimohak If 
the coonsel wishes to prove that the prisonsr, 
Atcerodi, is a coward, I will withdraw mj 
otgeclion. 

Witness. I know nothing of his repat»- 
tion for cowardice, save what I have hettid 
from others. I have heard men say that he 
would not resent an insult 

Albzamdu Brawnbi. 

Far tht Dtfa\*t. — Jitiw & 

By Hb. Dobtul 

I live in Fort Tobaoeo, Ud. I have known 
the prisoner, Atcerodt, six or eight yeaK 
He was at Port Tobacco about the last at 
Febmary or the beginning of March. I think 
h« came IVom Bry&ntowu; he rode a sorrel 
horse. I had some business in Iba country, 
and he went along with me. 

I never considered Ataerodt a oonia^eoot 
man, by a long streak. I have seen him in 
scrapes, and 1 have seen him pet oat of 
them ver^ fast I have seen him m bar-room 
scrapes, little seiapee, and where )»atoIs wan 
drawn, and he generally got out of the w^, 
and made pretty Gut time. His repatatiw 
ia that of a notorious coward. 

Loun B. Habkims. 

JW (A< D^tmt. — JiiM & 

By Uk. DoarsB, 

I have known Atierodt for probably tw 

yeara He was down at Port l^bacco about 

the latter part of February or the banning 

of Uarch. I think I saw him for a day or 

two. He is looked upon down there, by Rilka 

that know him, as a good-natured kind of a 

fellow. We never gave him credit down oar 

way for much courage. I call to mind two 

difficulties in which I saw him — one ha^ 

pened in my shop, and the other in an oy» 

ter saioon— in both of which I thought M 

lacked courage. 

WiMoavtoTi Bsuooa. 

For the Dt^mM«.~M<xy Sft 

By tLa. Dosm. 

I have known the prisoner, Ataeiodt, riz 

or seven years at Port Tobacco. He has at 

wavB been considered a man of little oooia^l, 

and remarkable (br hia oowardieei. 
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TESTIMONY CONCERNING LEWIS PAYNE. 



Mm. Mabtha Mubrat. 
Far the ProucuiMn.'-May 19. 

My hushand keeps the Herndoo Hoaee, 
oorner of Ninth ana F Streets, opposite the 
Patent Office, cat-a-cornered. The only one 
•f the prisonera I reoo^ise as having eeen 
W fo r e M that man, [pointinff to the accused, 
Lewis Payne.] I think I have seen him; 
kii features are familiar to me, but I womld 
BOt say fbr certain. He was two weeks in 
•or house, and he left on the Friday, the day 
of the assassination. He left on the 14th 
day, about 4 o'clock. We have dinner at 
kalf-paet 4, and this centleman came into 
the sitting-room and said he was eoing away, 
and wanted to settle his bill ; and he wishea 
to have dinner before the regular dinner; so 
I cave orders for the dinner to be cut off 
and sent up to him. He went into the 
dining-room to eat his dinner, and I have 
not seen him since. 

I do not recognise either of the prisoners as 
having visited this man. I remember that 
he once came in with two gentlemen to sup- 
per. 1 do not remember that any one spoke 
to me about engaging a room for this man. 
r am spoken to by so many that I could 
not Remember any particular circumstance 
•f that kind 

Wic H. Bell (colored.) 

Far the Proeee%Ui&n. — May 19. 

I live at the lv>use of Mr. Seward, Secre- 
tary of State, and attend to the door. That 
man [pointing to the accused, Lewis Payne] 
tene to the house of Mr. Seward on the 
night of the 14th of April. The bell rang 
and 1 went to the door, and that man came in. 
He had a little package in his hand ; he said 
it was medicine for Mr. Seward from Dr. 
Verdi, and that he was sent by Dr. Verdi to 
direct Mr. Seward how to take it He said 
^e must go upi I told him that he could not 
go upi then he repeated the words over, and 
WM a Mp^ while talking with me in the hall. 
He said he must go. up; he must see him. 
He talked very rough to me in the first place 
I told him he could not see Mr. Seward; 
that it was against my orders to let any one 
go up, and if he would ^ive me the medi- 
cine and tell me the directions, I would take 
it up, and tell Mr. Seward how to take it 
He was walking slowly all the time, listen- 
ing to what I had to say. He had his right 
hand in his coat-pocket, and the medicine in 
his left. He then walked up the hall toward 
the steps. I had spoken pret^ rough to 



him, and when I found out that he wonld 
go up, I asked him to excuse me. He said, 
""01 I know; that's all right** I thoaglii 
he miffht, perhaps, be sent l^ Dr. Verdi, and 
he might g<f up and tell Mr. Seward that I 
would not let nim gb up, or something ef 
that kind. I got on the steps and went «p 
in front of him. As he went up I asked him 
not to walk so heavy. He met Mr. Fred«r> 
ick Seward on the steps this side of hia 
fkther's room. He told Mr. Frederick tiiat 
he wanted to see Mr. Seward. Mr. Frederick 
went into the room and came out, and told 
him that he could not see him; that his 
father was asleep, and to give him the 
medicine, and he would take it to hinai. 
That would not do; he must see Mr. Seward. 
He must see htm ; he said it in just that 
way. Mr. Frederick said, " You can not aaa 
him." He kept on talking to Mr. Frederiekii 
saying, that he must see him, and then Mr. 
Frederick said. " I am the proprietor here^ 
and his son ; if you can not leave jowr mes- 
sage with me, you can not leave it at all." 
Then he had a little more titlk there fbr a 
while, and stood there with the little package 
in bis hand. Mr. Frederick would not m 
htm see Mr* Seward no way at all, and than 
he started toward the step and said, **Well, 
if L can not see him — '' and then he mum- 
bled some words that I did not understandf 
and started to come down. I started in ftoii 
of him. I got down about three steps, I guesti 
when I turned around to him and said. 
" Do n't walk so heavy." Then by the time I 
turned around to make another step^ he had 
jumped back and struck Mr. Frederick. Bj 
the time I could look back, Mr. Frederick 
was falling; he threw up his hands and ftU 
back in his sister's room; that is two dooit 
this side of Mr. Seward's roonL Then I ran 
down stairs and out to the front door, hal* 
looing ** murder," and then ran down to Gen- 
eral Auffur's head-quarters. I did not saa 
the guara, and ran back again. By that tinie 
there were three soldiers who had run out of 
the building and were following me. ^ When 
1 got way back to the house, turning tha 
corner there, I saw this man run out and get 
on his horse. He had on a light overcoat, 
but he had no hat on when he came out 
and got on his horse. I did not see his horsa 
when he came to the house, and did not 
know he had a horse until 1 saw him ret 
on it 1 hallooed to the soldiers, '*There lie 
is, going on a horse I" They slacked their 
running, and ran out into the street, and did 
not run any more until he eot on his horsa 
and started off I followed him up as fhr aa 
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I fitraet and FiAeen-And-a-half Street, and he 

frned liffht out into Vermont avenue, where 
lost sight of hioL He rode a bay mare; it 
waa a very stout animal, and did not appear 
to be a very high horse. He did not go yery 
&st until he got to I Street I must have 
been within twenty feet of him, but at I 
Street he got away from me alt<M^ether. 

I do not know what he struck Mr. Fred- 
erick Seward with. It appeared to be round, 
and to be mounted all over with silver, and 
was about ten inches lon^. I had taken it 
for a knife, but they all said afterward it was 
a pistol. I saw him raise his hand twice to 
itrike Mr. Frederick, who then fell I did 
not wait" any longer, but turned round and 
went down stairs. When he jumped round, 
he jast said, '* You/' and commenced hitting 
htm on the head; but I had hardly missed 
him from behind me until I heard him say 
that word. 

I never saw this man about the door that I 
know of, nor did I see any person on the 
lavement when I came out. 

Cross-examined by Mr. Dostib. 

I do not know how old I am; I guess I 
•m between nineteen and twenty. I was at 
tthool four or five yeara I have been at 
Mr. Seward's nine months, and am second 
waiter. The talk with the man was inside; 
ha came in and I dosed the door. He had a 
fary fine voice. 

I noticed his hair and his pantaloons, and 
I noticed his boots that night He talked to 
Mr. Frederick at least five minutes while up 
tkere near his father s door, in the third story. 
Ha had on very heavy boots at the time, black 

Cnts, light overcoat, and a brown hat His 
« was verrred at the time he came in; and 
ha had y^ty black, coarse hair. 

I saw the same boots on him the night they 
oaptnrad him, and the same black panta 

The first time I saw the prisoner after that 
Qlght was on the 17th of April They sent 
foil ma about 3 o'clock in the morning to go 
down to General Augur's head-quartera A 
Colonel there, with large whiskers and mous- 
tache, [Colonel H. H. Wells,] asked me to 
daaoribe this man. I told him he had black 
hair, a thin lip, very fine voice, very tall, and 
broad across the shoulders, so I took him to 
ba. There were twenty or thirty gentlemen 
in the room at the time, and he asked ma 
if any gentleman there had hair like him, 
and 1 told him there was not He then said, 
^' I will bring a man in here and show him 
to you." I was leaning down behind the desk 
ia that I could not be seen. The light was 
than put up, and a good many men walked 
into the room together. I walked right up to 
this man, and put my finger right here, [on the 
Vpy] and told nim I knew him; that ne was 
the man. Nobody had ofiTertd me any money 
for givinff the information, and no threats had 
bean made to ma 

Wbi^ he 9^aok l(r, YMvnx^ Bawar^, 



and I ran out, I did not obeenre any hoypa: 
but when I saw him run out of -the houaa^ | 
followed him to I Street; it aeems to me Af 
went very slow, because I kept up with hiffi 
till he got to I Street 

Wu«uiji H. BKiL. 

ReeaUedfcT the Prosecution. — May 10. 

[By direction of tho Jndfv Adrocato the lumdeiifll 

ere remored from the prieoaer Parse, who pot oa tlio 

darfc-ffray coat, and OTer it the white ^d brown mizia# 



were remored from the prieotter Parse, who pot on the 
dark-srur coat, and orer it the white ind br 
coat, ana the hat identified by Oolond Wells.] 

When he came to Mr. Seward's he had on 
that coat, and that is the very same hat hi^ 
had on ; one corner of it was bent down over 
his eye. He had on a white collar, and looked 

Suite nice to what he looks now. He had 
le same look as he has now, but he looked 
pretty fiery out of his eyes at me, the saniMI 
way he looks now. 

Sbkosaitt Gboboe F. Bobiksoit, 
For the Prosecution. — May 19. 

On the 14th of April last I was at the resi- 
dence of Mr. Seward, Secretary of Stated 
acting as attendant nurse to Mr. seward, n^ 
was confined to his bed by injuries received 
from having been thrown firom his carriage. 
One of his arms was broken and his jaw fira^ 
tured. 

That man [pointing to the accused, Lewis 
Payne] looks like the man that came to Mr 
Seward's house on that Friday night | 
heard a disturbance in the hall, and opened 
the door to see what the trouble was; and $4 
I opened the door this man stood close up tQ 
it As soon as it was opened, ne struck Jfoo 
with a knife in the forehead, knocked me 
partially down, and pressed by me to the bed 
of Mr. Seward, and struck him, wounding hinL 
As soon as I could get on my fbet, 1 en- 
deavored to haul him off the bed, and then 
he turned upon ma In the scuffle, some one 
[Migor Sewardi came into the room ^nd 
clinched him. Setween the two of us we ept 
him to the door, or by the door, and ne| 
unclinching his hands from around my neck, 
struck me again, this time with ms fist, 
knocking ttie down, and then broke awaj 
firom Major Seward and ran down stairs. 

I si^w him strike Mr. Seward with the 9ame 
knife with which he CHt my fprehead. %% 
was a large knife, and he held it with tha 
blade down below nis hand. I saw him c4t 
Mr. Seward twice that I «m sure of; tibf 
first time he struck him on the right cheelc^ 
and then h« eeemed to be cutting around his 
neck. I did not hear the loan say anj 
thing during this time. 

I afterward examined the wounds, and 
found one cutting his face from the rizh% 
chedk down to the neck, and a cut on ni| 
neck, which might have been made by ^ha 
same blow, as M[r. Seward was partiiillir 
sitting in bed a| the time; and another on 

thmeft fide ^ ^P imk. Th<m ware 9lli | 
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BOtioed, bat there may have been more, as 
it waa all bloody when I saw it Mr. Sew- 
ard received all hie stabs in bed; but after 
the man was gone, and I went back to the 
bed, I found that he had rolled out, and was 
lying on the floor. 

I did not see Mr. Frederick Seward down 
on the floor ; the first I saw of him was after 
the man was gone; when I came back into 
the room he waa inside Uie door, standing ap. 
The man went down stairs immediately after 
he unwound his arm from round my neck, 
and struck me with his fist I did not see 
him encounter Migor Seward. 

After he was gone we picked up a revolver, 
or parts of one, and his hat 

tk doveh (Ut h*t wm exUbitod to the witnMi.] 

I should judge that to be the hat; it looks 
like the one found there. 

ik rerolTttr wm •zhiblted to tho wItnMi.] 

That is the revolver picked up ; I did not 
•ee this part, [the ramrod, which was discon- 
nected.] 

CTIm h*t and rerolTor wtr« boUi ofliMrod in eridonoe.] 

ILt the reoiaest of the Court, the gnard wm directed to 
Moe the hat on the head of the mrlaoner, Payne, to eee if 
it fitted him or not, which wm done, Pajme wniUng 
IJiawiitij. It WM foond to flt him.] 



Mecalled/or the ProieetUUm, — Mojf 19. 

fTht aecneed, Lewie Fajne, clad in the coat and Teet in 
inadh he wm arroeted, and the hat found at Mr. Sew- 
9n% WM directed to atand np for recofnition.] 

He looks more natural now than he did 
before. I am not sure about it, but I think 
that is the man that came to Secretary Sew- 
aid's house on the nieht of the 14th of April, 
a little after 10 o'clock. The pistol that was 
iHcked up in the room after he left was 
loaded. I examined it 

Major Augustus H. Siwasd. 
For the Proeeatdm.-^May 26. 

I am the son of the Hon. William H. Sew- 
aid, Secretary of State, and was at his home 
in this city on the night of the 14th of April 
last I saw that large man, with no coat on, 
Qwinting to the accused, Lewis Payne,] at 
my father's house that night 

1 retired to bed at half-past 7 on the night 
of .the 14th, with the understanding that I 
was to be called about 11 o'clock to sit up with 
my father. I very shortly fell asleep, and 
■o remained until awakened by the screams 
of m^ sister, when I jumped out of bed and 
fan into mr father's room in my shirt and 
dowers. The gas in the room was turned 
down rather low, and I saw what appeared to 
me to be two men, one tryins to hola the other 
at the foot of my fathor^s bed. I seized by 
the clothes on his breast the person who was 
held, supposing it was my fhther, delirious; 
bat, immediately on taking hold of him, I 
knew from his sice and strength it was not 
my fiither. The thought then struck me 
that the nurse had bea>me delirious sitting 
«p there, and was striking about the room at 
jmadom. Knowing the oelicate state of my 



ftither, I shoved the person of whom I had 
hold to the door, with the intention of gettiDg 
him out of the room. While I was pushing 
him. he struck me five, or six times 6n tho 
forenead and top of the head, and once oa 
the left hand, with what I supposed to be * 
bottle or decanter that he had seised ttom 
the table. During this time he repeated, in 
an intense but not strong voice, tne worda^ 
'*I'm madi I'm madr On reaching the 
hall he gave a sudden turn, and sprang awij 
from me, and disappeared down stairs. Whoa 
near the door of my father's room, as I wma 
pushing him out, and he came oppoaito 
where the light of the hall shone on nim, I 
saw that he was a very large man, dark. 
straight hair, smooth face, no beard, and I 
had a view of the expression of hie coant^ 
nance. I then went into my room and got ray 
pistol. It may possiblv have taken me % 
minute, as it was m the bottom of my carped 
bag, to find it I then ran down to the fii^Dt 
door, intending to shoot the person, if ho 
attempted to return. While standing at tho 
door, the servant boy came back and said 
the man had ridden off on a horse, and thai 
he had attacked the persons in the honaa 
with a knife. I then realized for the fin/i 
time that the man was an assassin, wh* 
had entered the house for the purpose of 
murdering my father. 

I suppose it was five minutes before I went 
back to my father's room. Quite a largo 
crowd came around the door; I sent for t£a 
doctors, and got somebody to keep the crowd 
off before I went up to his room. It mighl 
not have been five minutes, but certainly 
three, before I got back ; I think nearer five. 

I was inj urea pretty badly mj^elf, I found, 
when I got up stairs again. fAifter my £^ 
ther s wounds were dressed, I suppose about 
an hour, and after my own head had been 
bandaged, I went in and saw my father, and 
found that he had one very large gash on hit 
right cheek, near Uie neck, besides a cut on 
his throat on the right-hand side, and one 
under the left ear. I did not examine mjf 
brother's wounds; in fact, I went into hn 
room but for a short time that night I did 
not know how badly hurt he waa The neait 
day he was insensible, and so remained ; and 
it was four or five days before I saw what hia 
wounds were. I found then that he hiid two 
wounds, one on the scalp, that was open to 
the brain, and another one over the ear. 
After the pieces of fractured skull were taken 
out, it left the covering of the brain open. 
It was such a woua^ji that I should have sap- 
posed could have been miide with a knife, bnt 
the sureeons seemed to think it was made 
by the hammer of a pistol I heard that % 
pistol was picked up in the house, but I did 
not see it I saw the hat that was found, 
and think I should recognize it 

[A. donch Mt hat waa exhibited to the witnew.] 

I am quite certain that is the hat I did 
not eee it the night it was picked np, but tho 
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next daj it was taken oat of the bureau- 
drawer, where it had beeo put the night be- 
fiyre, and shown to me. 

The surgeons think it was a knife with 
which I was struck, and after the servant boy 
told me what the man had been doing, I sup- 
posed so myself, though at the time 1 thought 
I was being struck with a bottle or a decanter. 
Not haTins any idea that it was a man with 
m knife, I did not think any thing about it 

I feel entirely satisfied that the prisoner at 
the bar, Payne, is the same man that made 
the attack on that night 

Croii-^xamined hy Mr. Dostbr. 

This is not the first time I have seen the 
pi4soner since the attack ; I saw him on board 
the monitor the day after he was taken. He 
was brought up on deck of the monitor, and 
I took hold of him the same way I had hold 
of him when I shoved him out of the room, 
and I looked at his face, and he had the same 
appearance, in every way, that he had the 
few moments that I saw him by the light in 
the hall; his size, his proportions, smooth 
face, no beard, and when he was made to 
repeat the words, *^I'm mad! I'm mad I'* I 
rset^uEed the same voice, varying only in 
the intensity. 

Subobon-Genssal Josbph K. Barnbs. 
Fcr the ProseeutioTL — May 19. 

I was called on the night of the 14th of 
April, a few minutes before 11 o'clock, to go to 
ax, Seward, the Secretary of State. On ar- 
riving at his house, I found the Secretanr 
wounded in three places ; Mr. Frederick W. 
Seward insensible and very badly wounded in 
the head; th^ rest of the family I did not 
see, as I was occupied with them. The 
Secretary was wounded by a gash in the right 
cheek, passing around to the angle of the 
jaw; by a stab in the right neck, and by a 
stab in the left side of the neck. 

Mr. Frederick Seward was suffering from a 
fracture of the cranium in two places; he 
was bleeding very profusely, exceedingly faint, 
almost pulseless, and unable to articulate. 
The wounds seem to have been inflicted by 
some blunt instrument— the butt of a pistol, 
a loaded bludgeon, or something of that 
kind. 

Mr. Seward, the Secretanr of State, had 
been progressing very favorably. He had re- 
covered from the shock of the accident of 
t«ii days previouslv, and was getting along 
very well. His right arm was broken close to 
the shoulder-joint, and hie jaw was broken in 
two places; but the serious injury of the first 
acetaent was the concussion. 
^ ^ The wounds of Mr. Seward were of a very 
dabgerous character, and he is still suffering 
irom Qiem. 

I saw Mi^or Seward in the room ; but I did 
not treat any of the wounded persons prof< 
MOnally, except Mr. Seward. 



DooTOR T. & Yekdh. 
For the PraseciUhn — May 22. 

I am a physician. On Friday night, the 
14th of April, about half-past 10 o'clock, per- 
haps a little sooner, I was summoned to 
the house of Mr. Seward, the Secretary of 
State. I saw the Hon. William H. Seward, 
Mr. Frederick Seward, Migor Augustus H. 
Seward, Mr. Robinson, and Mr. Hansell, all 
wounded, and their wounds bleeding. I had 
left Mr. Seward about 9 o'clock that evening, 
very comfortable, in his room, and when I saw 
him next he was in his bed, covered with 
blood, with blood all around him, blood under 
the bed, and blood on the handles of the doors. 

I found Mr. Emrick W. Hansell on the 
same floor with Mr. Seward, lying on a bed. 
He said he was wounded. I undressed him, 
and found a stab over the sixth rib, from the 
spine obliquely toward the right side. I pat 
my fingers into the wound to see whether it 
had penetrated the lungs. I found that it 
had not, but I could put my fingers probably 
two and a half inches or three inches deepi 
Apparently there was no internal bleeding. 
The wound seemed to be an inch wide, so 
that the fineer could be put in very easily 
and moved all around. It was bleeding then, 
very fresh to all appearances ; probablv it was 
not fifteen or twenty minutes since the stal^ 
had occurred. 

OrMi-examined by Mr. Dostsr. 

Mr. Frederick Seward was conscious, but 
had great difficulty in articulating. He wanted 
to say something, but he could not express 
himself He knew me perfectly well He 
had a smile of recognition on his lips, and as 
I looked upon his wound on the forehead, he 
was evidently impressed with the idea Uiat 
the severest wound was in the back of the 
head, and he commenced sayinc, *'It is, it 
is," and would put his finger to the back of 
his head. I examined the wound, and found 
that his skull was broken, and I said to hin^, 
*' You want to know whether your skull is 
broken or not?" and he said, '*Yes." He 
was sensible for some time; but probably in 
half an hour he went into a sleep, from which 
he woke in about fifteen or twenty minutes, 
and we attempted to put him to bed. Then 
he helped himself considerably. We put 
him to bed, and he went to sleep, in which 
he remained for sixty hours; he then iin* 
proved in appearance, and gradually became 
more sensible. 

I saw terror in the expression of all Mr. 
Secretary Seward's family, evidently expecting 
that his wounds were mortal. 1 examined 
the wounds, and immediately turned round to 
the family and said, "I congratulate you all 
that the wounds are not mortal ; " upon which 
Mr. Seward stretched out his hands and re- 
ceived his family, and there was a mutual 
congratulation. This was probably twenty 
minutes before Doctor B«xii«^ vctv^^ii. 



Ur. SewaH had improTed rttj taaeh ttota 
faia accident, and wu not in a critioal condi- 
tiOD «b«n this attack was madft The effect 
Of the woonda he received on th« night or tbe 
I4th waeprincipall; from losaof blood, which 
weakened him very mach, *nd made bis con- 
dition still more delicate and difficult to rally 
from the shock. Tbe wound itseir created 
more inflammation in the cheek that had 
been swollen bv the injury received berore, 
and rendered tne nnion of tbe bones more 
difficalt. It is not my opinion that the 
wounds received by Hr. Seward tended to 
•id his recovery from his former accident; 
that idea got afloat from the fact that the 
«heek was very mnch inflated and swollen, 
and that by cutting into it, it would probably 
iccover fasteri but I never entertained and 
sever exprecsed such an opinion. 

BoBBBT Nblsoit (colored.) 
Ftr tht PrMeevli'm.—ifay 20. 



THE OOKBPOAOT TBUL. 



CoLoim. H. H. Wills. 

/V lh« ProteaUum. — Majf 19. 

I had the primner, Payne, in mr onatedy 

on the ITtb of Asril, the night of his arreai 

He had on a dark-gray coat, a pair of bl«A 



That looks like the knife I found opposite 
Secretary Seward's house, on the Saturday 
morning after he was stabbed I gave it 
ttn ofBcer at the door first, and alUrward 
that gentleman, [pointing to Burgeon Joi 
Wileon, U. S, A-j 

Oriui-txananed by Ma. Doarmt. 
I do not say that it is tbe same knife, but 
it looks like the one I found in the middle 
of the street, right in front of Secretary Sew- 
ard's houM, between 5 and o'clock in the 
morning. 

Dr. Jobm WasoN. 

JVr tha Proatailion. — May 20, 

[The knife ihown to Soberl ItelKD wu tihlUM to Iha 

This is the knife I received from the col- 
ored boy who has jnet left the stand. He 
Sive it to me in the library of Mr. Seward' 
ause, about 10 o'clock on Saturday morr 
ing, the 15th of April. 



Thomas Frioi. 
Fir tka Proteeuium. — Mi 



■ m 



On Sanday afternoon, the 18th of April, I 
njcked up a coat in a piece of woods that 
lies between Fort Bunker Hill and Fort Sar~ 
atoga. 

[Two euti vnshan nibmlltid to tha wIIbhl] 

This is the coat It is a white and brown 
mixed cloth, I discovered traces of blood on 
tbe sleeve; that is how I recognize it I 
found it about three miles from the city, in 
the direction of the Eastern Branch. 

There is a road from one fort to another, 
and the coat was found in the piece of woods 
on the eMtcm side of the road 



'P- 

I took off bis coat, shirt, panta, veat, Bud 
all his clothing the next day on boMtl Um 
monitor. He had on ■ white linen shirt ud 
a woolen under-shirt, minus one sleeve; ■ 
pair of bools with a broad ink-stain on (turn 
the inside, 

FAtni cnnUlnlM'ulouutlclnarclolUMWMn- 

These are the articles. There is a dirthMl 
mark on them by wtych I recogniie thaat. 
^I described to tbe prisoner at the time what 
;I supposed was bis position when he con^ , 
mitted the assault, and told him I should 
find blood on tbe coat-sleeve in the insido. 
Spots of blood were found in the poeitioB I 
described. 

[Tht wliiiHi ■ihlbIM Ihs irol* nthrnd to.] 

I found spots, also, on the whit« ahiri- 
elcev& I called Payne's attention to thia 
at the time, and said, "What do von think 
now?" He leaned back against the side MT 
tlie boat and said nothing. 
|Th« (Ttlcltg wore offend In erldeoca.] 

I asked him where he had got his boota. 
He said he had bought them in Baltimme, 
and had worn them three montha I called 
his attention to this falsehood, as it was ap- 
parent the boots had only been slightly worn. 
He made no reply to that 

I took the boots away with me, and sent 
one of them to the Treasury Department, to 
ascertain, if possible, what the name was. 
CrMt-extatiined by Ms. Bobtrk. 

I did not threaten the prisoner at any tim& 
I think it is very possible I called him a liar. 
I saw staina of blood on the coat that waa 
broueht to me from Fort Bunker Hill; I 
called tbe priaoner'a attention to the fa^ 
»nd said, " How did that blood come thertr 
iplied, " It is not blood." I said, " Look 
lee, and eay, if you can, that it ta not 
blood." He looked at it and aaid, " I do not 
know how it came there." 

Chaalbs H. Rosch. 
fhr Ike FrOMteution. — May 19. 
I was present when the prisoner, Payne, 
Bs searcned. 

A bBBdla at irtlclM. luclndlni ■ nilr at booli uJ ■ 
ekst-com;iue. wu handed ts the wltatu.] 
All these articles were taken from the per- 
n of that big man there, [pointing to the 
accused, Lewis Payne] 

The pocket-compass ne himself handed to 
!r. Samson, and Mr. Samson handed it to 
e. T recognize the boots; they were pulled 
F in my presence. 
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SpnfOBR M. Clakk. 

JPhr the Pro9eeution, — Mai/ 19. 
^baiitiac to the witne«i a pair of booti.] 

I had one of these boots yesterday for 
Bzamination. I then discovered the name, 
which has now mostly disappeared under the 
effect of the acid I put upon it 

When I received the boot, it had on the 
inside a black mark, made apparently to 
cover writing. I examined it with a micro- 
scope, and found that it was one coat of ink 
overlaid on another. I then attempted to 
take off the outer coat to see what was 
below, and partiallv succeeded. The name 
appeared to me to be J. W. Booth. The J 
and W were distinct; the rest of the writing 
was obscure. I can not speak positively of 
a thing that is in itself ooscure, but it led 
very little doubt upon my mind that the 
name was Booth. 

Cross-examined by Mb. Dostbr. 

I have charge of the engraving and print- 
ing in the Treasury Department I took off 
the outer coat of ink by the use of oxalic 
acid. Where the lower coat of ink has 
remained exposed to the air longer than the 
nppc^ coat, it is possible to take off the 
upper and leave the lower or inner coat 
undisturbed. The reason the latter part of 
U)e name in this case was more obscure than 
the first, is because I left the acid too long 
on the outer coat, and it attacked the lower 
one. The upper coat is separated iVom the 
lower by washing with water as fast as it is 
dissolved. The acid is put on under a mag- 
nifier, and the moment the outer coat disap- 
pears, and the under one begins to show, I 
destroy the acid. An examination at the 
moment the outer coat dissolves and is 
washed away, shows the lower coat of writ- 
ing. I supposed the lower coat had been 
exposed to the air longer than the outer, and 
made an effort to test it, which proved that 
it was so. 

The boot was given me hy Mr. Field, 
Second Assistant Secretary of the Treasury, 
who told me it had belonged to Payne I 
expected to find the name of Payne, but I 
thought I plainly discovered the *Uh " at the 
end, when the name Booth came to my 
mind. That was before I had clearly determ- 
ined upon the B. I should hesitate to 
swear positively to any thing so obscure as 
an obliterated signature, but 1 entertain very 
little doubt that the name is J. W. Booth. 
There is no process, that I am aware of, to 
restore the name. The writing can not be 
said to be erased ; it has been acted upon by 
the acid which destrovs the color of the ink. 

Edward Jordan. 

For the Prosecution, — May 19. 

I am a solicitor of the Treasury. 1 was 
requested to look at the ink-marks on that 



boot after it had been subjected to chemieal 
preparations by Mr. Clark. By examining 
the writing through a glass, I came to the 
conclusion that the name written there was 
"J. W. Booth." 

Cross-examined by Mr. Doster. 

I did not know to whom the boot belonged^ 
or where it came from ; and I had no suspi- 
cion why it was in Mr. Clark's possession. I 
was accidentally passing the room of the 
Assistant Secretary of the Treasury, when 
Mr. Clark said, " I have something curious 
to show you, I wish you would look at it,'* 
or words to that effect The first letter, "J," 
was very distinct ; the W and B were less so. 
I thought the outline of the writing was quite 
visible and determinable, but to say that it 
was distinct would not be true I was asked 
what I thought the name waa My reply 
was, I thought it was the name of a very 
distinguished individual. 

By the Judgb Advocate. 

1 arrived at the conclusion that it was the 
name of J. W. Booth before I had received 
any intimation as to what it was supposed 
to be. 

STEPHRy Marsh. 

For the Prosecution. — May 19. 

That hoot was shown to me by Mr. Field, 
Assistant Secretary of the Treasury, yester- 
day. On examining it, I thought I could 
make out certain letters on it. At first I 

could make out "J. W. B h," then 1 

thought I could trace a t next to the h ; thus: 

J. W. B th, I could not be positive as 

to the intervening letters; I examined them 
only with the naked eye, but in regard to the 
letters I have mentioned, I have no doubt at 
all. In the intervening space, between the 
B and th, there was room for two or three 
letters. 

Cross-examined by Mr. Doster. 

The boot was handed to me by Mr. Field 
in his room. I was told to examine it, and 
see if I could make out what name appeared 
to be written there. I did so, and the result 
I have stated. 

Lieutenant John F. Toffby. 

For the Prosecution, — May 17. 

On the night of the 14th or the morning 
of the 15th of April last, it might have been 
a little after 1, as I was going to the Lin- 
coln Hospital, where I am on duty, I saw a 
dark-bay horse, with saddle and bridle on, 
standing at Lincoln Branch Barracks, about 
three-quarters of a mile east of the Capitol. 
The sweat was pouring off him, and had 
made a recular puddle on the ground. A 
sentinel at the hospital had stoppm the horse. 
I put a guard round it and Kepi it there 
until the cavalry picket wae thnmn out. 



leo 



THl 00N8PIRACT TBIAL. 



when I reported the fiict at the office of the 
^cket, ana waa requested to take the horse 
down to the head-quarters of the picket, at 
the Old Capitol rrison. I there reported 
haring the horse to Captain Lord, and he 
requested me to take it to General Augur's 
head-quarter& Captain Lansing of the Thir- 
teenth New York Cavalrjr and myself took 
it there, where the saddle was taken off, and 
the horse taken charge of 

[A wddle wu hen ihown to the wltaeee.] 

I should think that was the saddle; I 
know the stirrups. When I got to General 
Augur's head-quarters, I found that the horse 
was blind of one eye. Whether he had 
fidlen or not I do not know, but as I rode 
him down I noticed that he was a little 
lame. 

From the Lincoln Hospital to the Navy 
Yard Bridge is fully a mile. 

rrhe Mddle wm put in eTidence.] 



Oro»»^xaimined hy ICr. DomB. 

The horse was on a sort of by-road that 
leads to Camp Barry; it turns north fVom the 
Branch Barracks toward Camp Barry to 
the Bladeneburff road. I found nim by the 
dispensary of the hospital. He had coma 
running there, but from what direction I do 
not know. 

lUealUtL—May 18 

I hare been to General Augur's stables on 
Seventeenth and I Streets, and there recog- 
nized the horse I found. 

See alio testimony of 

Louis J. Weichmann pages 118, 118 

Miss Anna £. Surratt page 180 

Miss Honora Fitxpatrick «* 182 

John T. Holahan " 189 

Mrs. Eliia Holahan ** 18S 

Major H. W. Smith " lil 

Capt W. M. Wermerakirch «* 118 

R. 0. Morgan «* 1« 
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Kiss Maroarit Branson. 

For the Defense, — June 2. 

Bi/ Mr. Doster. 

I live at No. 16 North Eutaw Street, 
Baltimore. I first met the prisoner, Payne, 
at Gettysburg, immediately after the battle 
there. I was a volunteer nurse, and he was 
in my ward. He was very kind to the sick 
and wounded. I do not know that he was a 
nurse, nor do I know that he was a soldier. 
Ab nearly as I remember, he wore blue 
pants, no coat, and a dark slouch hat He 
went there by the name of Powell, and by 
the name of Poctor. The hospital contained 
both Confederate and Union soldiers. I was 
there about six weeks, and left the first 
week in September. I do not remember 
whether Powell was there the whole of that 
time. 

1 saw him again some time that fall or 
winter, at my mother's house. He was 
there but a very short time; only a few 
hours, and I had very little conversation 
with him. 

Q. Did he say to you where he was goin^ ? 

Assistant Judge Advocate Bingham. The 
witness need not state; what he said to her 
is altogether incompetent evidence. 

Mr. DosTBR. May it please the Court, I 
intend to set up the plea of insanity, as I 
hare already stated, in the case of the pris- 
oner, Payne. It is very true that, under all 
other pleas, declarations of this kind are not 
oonaidered competent evidence for the defense, 



but the declaration of a person suspected of 
insanity is an act, and therefore admissibla 

Assistant Judge Advocate Bingham. That 
is all very true; but the proper way to get 
at it is to lay some foundation for introduo- 
ing the declarations in support of the allega- 
tion that the party was insane. In this case 
no foundation has been laid. 

Mr. DosTER. I claim that the whole con- 
duct of the alleged murderer, from beginning 
to end, is the work of an insane man, ana 
that any further declarations I may prove, 
are merely in support of that theory and of 
that foundation as laid by the prosecution. 

Assistant Judge Advocate Bingham. Ac- 
cording to that, the more atrocious a man's 
conduct is, the more he is to be permitted to 
make a case for himself by all his wild dec- 
larations, of every sort and to everybody, at 
every time and at evcrv place. If he only 
manages to get a knife larce enough to sever 
the head of an ox as well as the head of 
a man, rushes past all tlie friends of a sick 
man into his chamber, stabs him first on one 
side of the throat and then on the other, and 
slashes him across the face, breaks the sknll 
of his son, who tries to rescue him, yelps, 
" I am mad I I am mad ! " and rushes to tne 
door and mounts a horse which he was care- 
ful to have tied there, he may thereupon 
prove all his declarations in his own defense, 
to show that he was not there at all. 

Mr. DosTBR. It is claimed here that there 
is no foundation laid for the plea of insanity. 
In the first place, all the circumstances con- 
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nacted with die uaasmnMion show the work ' 
of insane men. The entrance into tlie liouee < 
of Hr. S«ward was by a stratagem nhicb ii^ I 
pcculiarlT indicative of insane men. Then i 
ihe conduct of Fajne, an«r he entered llie | 
house, without the slightest particle of dis- ' t 
guise, speaking to the negro for five minutes 1 1 
— « person that he must know would be able [ i 



1 its sane state; his leaving all ' 
the traces which men iinually close up be- j 
hind him. Instead of taking away his pistol ' 
and his knife and his hat, iie walks leisureiy { 
out of the room, having plenty of time to 
I>ke these away, and abandons them ; he 
takes his knife and delibemtclT thrown iti 
down in front of Mr. .Seward's door, as ^ 
though anxious to be detected; and then, | 
instead of riding off quickly, as a sane man i 
would under the circumstances, he moves off I 
so slowly that the negro tells you he followed 
him for a whole square on a walk{ and aller- 
ward, instead of escaping either to the north, 
on the side where there were no pickets at the 
lime, (fur it was shown he had a sound 
horse,) or instead of escaping over the river, 
as he had ample opportunity of doing — be- 
cause if he could not ?ct across the Ana- 
costa Bridge, he might have swam the river 
at any point— he wanders off into tiie woods, 
rides around like a maniac, abandons his 
hone, takes to the woods, and finally comes 
baek to the very house which, if he had 
any sense, he knew must be exactly the 
house where he would be arrested — where there 
were guards at the time, and where he must 
have known, if he had been sane, that lie 
would immediately walk into the arms of 
the military aulhontifs. He goes to this 
house in a crazy disguise; because who in 
the world ever heani of a man disguising 
himself by using a piece of his drawers as a 
hat, flupposini that a sane man would not 
discover the disguise. Finally, there is the 
conduct of this person since he hns been 
here on trial — the extraordinary stolidity of 
this man, as opposed to the rest of the prison- 
era; instead of showing the slightest feeling, 
he has displayed an indifference tliroughout 
thta trial. You yourselves noticed that at 
the time of that solemn scene, when the ne- 
gro identified him he stood here and Innghed 
at the moment when his life wna trembling, 
in the balance. I ask you. is that the con- 
duct of a sane man ? There arc, besides, 
some physical reasons which go hand in 
hand with insanity, and corroborate It. of a' 
character more delicate, and which I can 
not mention now, but which I am prepared 
to prove before the Court at any lime. 1 say 
that the most probable case of insanity that 
can be made out has been made out by the 
prosecution, in the conduct of this prihoner 

nation, at the time of his arrest, and during i 
tht trial ' 

n 
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Mt. Ci^KPin. May it please the Court, I 
:i not rise for the purpose of denyiuK to 
ic- counsel for the accused, Payne, the nsbt 
t nel up the plea of insanity, or any other 
\va that he thinks proper; but I do rise for 
if purpose of indignantly proclsiming that 
(' has no right to endeavor to bring befbre 
iiiiri Court the house of Hrs. Surratt aa a 
rondeivouB to which Payne would naturally 
ri'~(irt There is no evidence which has 
hlii'wn that he would naturally go to her 
lioiise for the purpose of hiding or for the 
{lurpose of screening himself from justice. 

The Commission sustained the objection 
of ilie Judge Advocate. 

Witness. I do not know where he went 
[0 from my mother's. In January of this year, 
lie came again to ourliouse. He was dressed 
Ihiii in citizen's dress of black, and repr^ 
KiHiicd himself to be a refugee from Farquier 
I 'oimty, Va., and gave his name as Payne. 
Ht' took a room at my mother's house, staid 
ill L re six weeks and a few days, and left in the 
!>i.'ginningof Harch. He never, to my knowl- 
(il^u, saw any company while tliere. I nerer 
Kiw J. Wilkes Booth, and do not know that 
Ik; tver called upon Payne. 

Uaboarbt KiioHS. 

fW the Dcftnse.—June % 
Bg Ua. DosTSR. 
I am servant at Mrs. Branson'a I have 
MLM the prisoner, Payne, at Mrs. Branson's 
lifKirdlng-house; he came there last January 
iir i'ebruary, and remained till the middle of 
March. I remember he asked a negro servant 
to clean up his room, and she gave him some 
impudence, and said she would not do it She 
cjilled him some names, and then he etruok 
licr; he threw heron the ground and stamped 
on licr body, struck her on the forehead, and 
said he would kill her; and the girl after- 
ward went to have him arrested. 

Br. Charles H. Nichols. • 

For the De/eruie.~J\me 2. 

J?y Ma. PosTBR. 

Q. Have I at any time given you any iudi- 

'':iii<)n of the answers I expected you to give 

l.il.-relhis Court? 

il Slate what your official position is, and 

.\. I am a doctor of medicine, and supCN 
■ui.iident of the Government Hospital for the 
T1l^:lne, which position 1 have occupied for 

<(. What class of persons do you treat in 
vDiir hospital? 

A. Insane persons exclusively. The bulk 
oft lie patients I treat arc composed of sailors 
^ind soldiers. 
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teem to be exclusivelj affected bj disease of the 
brain, I call that a case of moral insanity. 

Q. What are some of the principal leading 
causes that produce moral insanity? 

A. liy impression is that insanity is ofV 
ener caused by physical disease than moral 
causes, and that the fact that insanity takes 
the form of moral insanity is apt to depend 
on the character of the individual before he 
becomes deranged. 

Q. Is active service in the field, among 
soldiers, at any time, a cause of moral in- 
sanity ? 

A. It is; but not a frequent cause. I have 
known cases of moral insanity occur among 
soldiers. 

Q. Has or has not insanity increased very 
much in the country, and in your hospital, 
durinff the present war ? 

A. It haa 

Q. Has it not increased much more, pro- 
portionately, than the increase in the army? 

A. It haa 

Q. How is the increase accounted for ? 

A. By the diseases, hardships, and fatigues 
of a Boldier^s life, I think, to which the men 
were not accustomed until they entered the 
service. 

Q. Are youn^ men who enlist more ex- 
posed to insanity than men who enlist in 
middle life? 

A. I am not sure that they are. My im- 
pression is, that voung men accommodate 
themselves to a cnange in their manner of 
life rather more readily than men of middle 
age. 

Q. What are some of the leading symp- 
toms of moral insanity? 

A. The cases are as diverse as the indi- 
viduals affected. If a man, for example, be- 
lieves an act to be right which he did not 
believe to be right when in health, and which 

rople generally do not believe to be right, 
regard that as a symptom of moral in- 
sanity. 

Q. Is depression of spirits at any time con- 
sidered a symptom of insanity.? 

A. It is. 

Q. Is great taciturnity considered a symp- 
tom? 

A. It is a frequent symptom of insanity, 
but t can conceive that great taciturnity 
might exist without insanity. 

Q. Is a disposition to commit suicide and 
an indifference to life considered a symptom ? 

A. It is. 

Q. Is great cunning and subtlety in making 
plans concomitant of insanity? 

A. The insane frequently exhibit extraor- 
dinary cunning in tneir plans io effect an 
object 

Q. Is it or is it not possible for a madman to 
confederate with other madmen or sane men 
in plans? 

A. I would say that it is not impossible, 
but it is infrequent for madmen to confeder- 
ate in effecting their plana 



Q. Do madmen never eonfedeimtd in plans T 

A. Very seldom. 

Q. Is or is not a morbid propensity to de» 
stroy, proof of insanity ? 

A. Not a proof, but it is a very eommcm 
attendant upon insanity. 

Q. Is it not a symptom of insani^ if cm, 
apparently sane, and without provocation or 
cause, commits a crime? 

A. I should regard it as nving rise to a so*' 
picion of insanity, but not of itself a proof of iC 

Q. Is not all conduct that differs from tho 
usual modes of the world proof of insanity? 

A. I will answer that by saying that no 
single conditioa is a proof of insanity in every 
instance, but that an entire depart^ire from 
the usual conduct of man would be ooni^ 
ered as affording strong ground to sospeol 
the existence of msanity. 

Q. Are madmen not remarkable for great 
cruelty ? 

A. My impression is that madmen exhibit 
about tne same disposition in that respect 
that men generally do. 

Q. Do or do not madmen, in committing 
crimes, seem to act without pity ? 

A. Those who commit criminal acts fre- 
quently do. 

Q. If one should try to murder a sick man 
in his bed, without ever having seen him 
before, would it not be presumptive proof of 
insanity ? 

A It would give rise, in my mind, to the 
suspicion that a man was insane. I should 
not regard it as proof 

Q. If the same person should besides try 
to murder four other persons in the house 
without having seen them before, would it 
not strengthen that suspicion of insanity ? 

A. I think it would. 

Q. If the same person should make no at« 
tempt to disguise himself, but should converse 
for five minutes with a negro servant, walk 
away leisurely, leave his hat and pistol be* 
hind, throw away his knife before the door, 
and ride away so slowly that he could be foU 
lowed for a square by a man on foot, would 
not such conduct further corroborate the sus- 
picion of insanity? 

A I think it would. It is a peculiarity of 
the insane, when they commit criminal act% 
that they make little or no attempt to conceal 
them ; but that is not always the case. 

Q. If the same person should cry out, while 
stabbing one of the attendants, " I am mad. I 
am mad," would it not be further ground for 
suspicion that he was insane? 

A. Such an exclamation would give risSi in 
my mind, to an impression that the man was 
feigning insanity. Insane men rarely make 
such an exclamation, or a similar one, and 
they rarely excuse themselves for a criminal 
act on the ground that they are insane. 

Q. Do not madmen sometimes unconscious- 
ly state that they are mad? 

A. They do sometimes, but it is not fre- 
quent that they do. 
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Q. Bo you not remember cases in your ez- 
parience where madmen have told yon they 
were mad? 

A. They frequently do it in this way: An 
individual knows that he is regarded as in- 
sane, and if taken to task for any improper 
set, a shrewd man will excuse himself on the 

g'ound that he is an insane man, and there- 
re not responsible. 

Q, If the same person that I have men- 
tioned should, although in the poeseseion of 
a sound horse, make no effort to escape, but 
ahould abandon his horse, wander off into the 
woods, and come back to a hcusp. surrounded 
with soldiers, and where he might expect to 
be arrested, would that nat be additional 
ground for the suspicion that he was insane? 

A. I should regard ewy act of a man who 
had committed a cripie, indicating that he 
was indifferent to the consequences, as a 
ground for suspecting that he was insane. 

Q. If the same /person should return to this 
bouse I have «poKen of, with a piece of his 
drawers for his hat, at a time wnen he saw 
the soldiers in its possession, would not that 
be additional proof of insanity ? 

A I can hardly see what bearing that 
would have upon the question of insanity. 

Q, I understood you to say before that 
madmen seldom disguise themselves. The 
disguise in question consisted of a piece of 
drawers being used for a hat I ask whether 
Uiat disguise may properly be presumed to be 
the disguise of a sane man or an insane man ? 

A. It would depend upon circumstances. 
It is a common peculiarity of insane men, 
that they dress themselves in a fantastic 
manner; for example, make head-dresses out 
of pieces of old garments. They do it, how- 
ever, apparently from a childish fancy for 
aomethmg that is fantastic and attracts at- 
tention ; and I do not recollect a case of an 
insane person dressing himself in a garment 
or garments of that kind for the sake of dis- 
guising himself i 

Qi If this same person, after his arrest, 
should express a strong desire to be hanged, 
and express great indifference of life, would 
that be additional ground for suspicion of 
insanity? 

A. I think it would. 

Q. Would it be further ground for suspi- 
cion if he seemed totally indifferent to the 
conduct of his trial, laughed when he was 
identified, and betrayed a stolidity of manner 
different from his associates? 

A. I think it would. 

Q. Please state to the Court what physical 
sickness generally accompanies insanity, if 
any there i& 

A. I believe that disease, either functional 
or organic, of the brain alwavs accompanies 
insanity. No other physical disease neces- 
sarily, or perhaps usually, accompanies it 

Q, Is lone-continued constipation one of 
the physical conditions that accompany in- 
sanii^? 



A. Long-continued constipation fVequentlj 
precedes insanity. Constipation is not very 
frequent among the actual insane. 

Q. If this same person that I have de- 
scribed to you, had been suffering from con- 
stipation for four weeks, would that be con- 
sidered additional ground for believing in his 
insanity? 

A. I think it would. I think some weight 
might be given to that circumstance. 

Q. If the same person, during his trial 
and during his confinement, never spoke 
until spoken to, at a time when all his com- 
panions were peevish and clamorous; if he 
never expressed a want when all the rest 
expressed many ; remained in the same spirits 
when the rest were depressed ; retained the 
same expression of indifference when the 
rest were nervous and anxious, and continued 
immovable, except a certain wildness in his 
eyes, would it not be considered additional 
ground for believing in his insanity? 

A.. I think it would. 

Q. If this same person, after committing 
the crime, should, on being questioned as to 
the cause, say he remembered nothing di»^ 
tinctly, but only a struggle with persona 
whom he had no desire whatever to kill, 
would not that be additional ground for sus- 
picion of insanity ? 

A. I think it would. 

Q. What are the qualities of mind and 
person needed by a keeper to secure control 
over a madman ? 

A. Self-controL 

Q. Are not madmen easilv managed by 
^rsons of strong will and resolute character? 

A. Yes, sir; mey are. 

Q. Are there not instances on record of 
madmen who toward others were wild, while 
toward their keepers, or certain persona 
whom they held to be superiors, they were 
docile and obedient, in the manner of doge 
toward their masters ? 

A. I think the servile obedience which a 
dog exhibits to his master is rarely exhib- 
ited by the insane. It is true, that the insane 
are comparatively mild and obedient to cer- 
tain persons, when they are more or less 
turbulent and violent toward other persons. 

Q. Would it not be possible for such a 
keeper, exercising supreme control over a 
madman, to direct him to the commission of 
a crime, and secure that commission ? 

A. I should say that would be very difii- 
cult, unless it was done in the course of a 
few minutes after the plan was laid and the 
direction given. I should say, generally, it 
would be very difficult 

Q. Is not the influence of some persons 
over madmen so great that their will seems 
to take the place of the will of the mad- 
man? 

A. There is a great difference in the 
control that different individuals have over 
insane persons, but I think it an error that 
that control reaches the extent yoa have 
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deBcribed, or the extent, I may add, that is 
popularly supposed. 

Q. Do you or not recognize a distinction 
between mania and delusion? 

A. A certain distinction, inasmuch as de- 
lusion may accompany any form and every 
form of insanity, and mania is tiie name 
given to a particular form, which may or 
may not be accompanied by delusion. 

Q. Are not instances of insane delusion 
more frequent during civil war than any 
other kind of insanity? 

A. My impression is, that cases in which 
delusions are entertained are not as frequent 
Insanity is of a more general character — so 
far as my experience goes, has been during 
the war, among sohliers — than it usually is. 

Q. Does or does not constant dwelling on 
the same subject lead to an insane delusion ? 

A. It frequently docs, I think. 

Q. If a body of men, for instance, who 
owned slaves, were conf)tantly hearing speeches 
and sermons vindicating the divine right of 
slavery, burned men at the stake for attempt- 
ing to abolish slavery, and finally took up 
arms to defend slavery, when no man was 
really attacking it, would not that be evi- 
dence that some of these men were actual) v 
deluded ? 

A. 1 think it would ; but it does not follow 
that the delusion is what I technically de- 
nominate an insane delusion, arising from 
disease of the brain, and for which a man is 
not responsible. ^ 

Q. If one of those same men who owned 
slaves, and believed in the divine origin of 
slavery, and had fought in its defense, and 
believed that he had also fought in defense 
of his home and friends, should attempt, on 
his own motion, to kill the leaders of the 
Doople, who he believed were killing his 
iHends, would not tliat conduct bo esteemed 
a fanatical delusion ? 

Assistant Judge Advocate Burnett. Un- 
less Mr. Doster can give us sonie idea when 
this species of examination will be brought 
to a close, we must here interpose objection. 
It certainly has nothing whatever to do with 
ihe case. lie is imagining facts that do not 
exist, and he is examining upon a basis that 
he has not laid, and it is certainly irrelevant 
and foreign to the issue. Will Mr. Doster state 
if he is nearly through with his examination? 

Mr. DosTBR. The course of exanunation 
that I propose is not a great deal longer. 1 
mentioned the other day that it was impos- 
sible for me to secure (he attendance of wit- 
nesses from Florida. Regularly, I ought not 
to have called Dr. Nichols before these wit- 
nesses had been here and had been exam- 
ined. I have been unwilling to detain Dr. 
Nichols here, and have endeavored to go over 
ihe whole ground with him, so that I need 
not call him twice, as I would have to do if I 
were to call these witnesses from Florida first 

WiTNBss. If I may be allowed, I would 
tike to give an explanatory answer. I have 



given just a categorical one to all the ques- 
tions that have ^n asked me, I believe; I 
am, per«*onallv, and as an expert, very mnch 
opposetl to giving an opinion in respect to 
hypothetical cases, for the simple and besi 
oi' reasons, as I conceive that I have none, 
and I could give no definite opinion upon 
the facts implied in the questions submitted 
to me. Every case of insanity is a case of 
itself, and has to be studied with all the light 
that can be thrown upon it, and it is impos- 
sible for me to give an opinion upon a hypo- 
thetical case. 

Dr. James C. Hall. 
For the Defense^ — June 13. 

This morning I spent three-quarters of an 
hour in an examination of the prisoner, 
Lewis Payne. I first examined him with 
regard to his physical condition. His eya 
appeared to be perfectly natural, except that 
it appeared to have very little intellectual 
expression ; but it was capable of showing a 
great deal of passion and feeling. I discov* 
ered a remarkable want of symmetry in the 
two sides of his head. The lefl side is much 
more developed than the right His pulse I 
counted twice carefully; I found it to be a 
hundred and eight, which is about thirty 
strokes above a natural healthy pulse. In 
other respects his health seemed to be good, 
with the exception of another habit, which, 
I believe, the Court is informed of — namely, 
constipation. His general muscular develop- 
ment is perfectly healthy. 

1 questioned him first to test h js memory. I 
found that it acted very slowly. He appeared 
to answer my questionn willingly, but his mind 
appeared to be very inert^ and it took some 
time before he would give me an answer to 
a very simple question, though he did not 
seem to be at all reluctant in giving me the 
information I was seeking for. His intel- 
lect apjyars to be of a very low order ; and 
yet 1 could not discover that there was any 
sign of insanity. His mind is naturally dull 
and feeble, and, I presume, has not been culti- 
vated by eilucation. 

1 asked him certain questions which I 
thought would draw out his moral nature 
and feelings, and the conclusion to which I 
came was, that he would perform acts, and 
think himself justified in so doing, which a 
man of better moral nature and of a better 
mind would condemn. 

Q. Did you or not state the case to him of 
a person committing the crime with which he 
is charged, and ask his opinion in reference 
to the moral right to commit it? 

A. I did.' I mentioned it as a supposed 
case, and he said he thought a person in per> 
forming such an act as I described would be 
justified. *^ I wish you would give me some 
reason," I said, '*why you think he would 
be justified; why you think an act which 
I think wrong, and which everybody elM 
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thinks wrong, coold be jastified." Hia an- 
swer amoanted to this, that he thought in 
war a person was entitled to take life That 
wa» the reason he assigned why he thought 
such an act could be justified. 

I should say that, from the whole exam- 
ination, there was reasonable ground for 
suspicion of insanity. It seems to me that 
no man could, *if he were perfectly sane, ex- 
hibit the utter insensibility that he does and 
did in ray presence. I do not think there was 
any attempt at deception. He answered the 
questions, so far as his mind would permit 
him, plainly and clearly, without any attempt 
at deceiving me or misleading me. I can not 
give a positive opinion that he is laboring 
under either moral or mental insanity. To 
decide on a case of this kind, one ought to see 
the person at various times and under various 
circumstancea I never saw this man before. 

Qrois-txaniined by the Judge Advooatr 

I can not discover any positive signs of 
mental insanity, but of a very feeble, inert 
mind; a deficiency of mind rather than a 
derangement of it; a very low order of intel- 
lect His memory appears to be very slow 
in acting. 

Q. Did he or not seem to have a distinct 
recollection of his crime, and also of the mo- 
tives and course of reasoning — 

Hr. DosTEB. I object to that question. 

Witness. I did not refer to it as the crime 
committed by himself. I asked him what 
he would think of a man who had committed 
a crime such as he was charged with, and 
he said he thought he would be right in 
doing it I careAilly avoided applying the 
act or crime to himself, personally ; I merely 
spoke of it as a supposititious case. I did not 
think it would be right for me to receive any 
confession from him, and I rather avoided 
extorting it I by no means regard atrocious 
Crime as per se evidence of insanity. 

Qi Do yOu regard insensibility under crime 
or indifiTerence to the results of crime as indi- 
cating insanity ? 

A. Where a man commits crime habitually 
and without anv adequate motive or provo- 
cation, I shoulcf be disposed then to suspect 
insanity. If there is an absence of motive 
and an absence of provocation, and if it is 
done habitually, these are the conditions A 
single act I should be very reluctant to form 
an opinion upon. 

Q. If a man, engaged in arms as a rebel 
against the Government of ^is country, is 
found assassinating its Chief Magistrate and 
the members of its Cabinet, would you or not 
re^rd these circumstances as indicating suf- 
ficiently the presence of motive to save him 
from the imputation of insanity? 

A. Yes^ he might have a motive. I can 
readily conceive that a man might think he 
had a suflicient motive and a svSScient justi- 
fication for it 

Q. Do I or not nnderatand yoa to aayi Doc- 



tor, that, from the whole examination you 
have made, you regard the prisoner, Pu^ne, as 
sufficiently sane to be a responsible being for 
his acts? 

A. I have not altogether made up my mind 
on that I do not think tliat the single exam- 
ation which I have made would sufiSce to 
decide the question. I think there is enough 
to allow us a suspicion that he may not be a 
perfectly sane and responsible man. I can 
^ive no positive opinion on that point Hie 
intellect is very feeble and inert 

Q. The extent, then, to which you go, is 
that there is ground for suspicions r You do 
not express any such opinion ? 

A. I do not express a positive opinion that 
he is either morally or mentally insane, bat 
that there is sufficient ground, both from hia 
physical condition and his mental develop- 
ment, for a suspicion of insanity. 

Q. Do you rest that suspicion largely on hia 
course of reasoning, and the conclusion ha 
drew fh)m the case which you supposed ? 

A. Yes, sir; I should think that was the 
result either of insanity or verv badly culti- 
vated mind, and very bad morala 

Q. Might it not be wholly the result of verj 
bad morals ? 

A. It might entirely. I attach some im- 
portance to his physical condition. It is 
generally known that persons who are insane, 
habitually, with few exceptions, have an un- 
usual frequency of pulse. His pulse is thirty 
odd strokes above the normal standard. 

Q. He was aware of the purpose for which 
you had ^our interview with him, was he not? 

A. I introduced myself by telling him 
that I was a physician, and that the Court 
had directed me to examine into his condi- 
tion, and I referred to some matters connected 
with his health. 

Q. Did he seem to be under any excite- 
ment? 

A. Not the least He was perfectly calm, 
and at times smiled. He did not seem to be 
playing a part at all. He (ippeared to answer 
the questions honestly and trutlifully, so far 
as I could judge; but his memory is very 
slow, and it is very difficult to ^et from him 
an answer to a very simple question. I asked 
him in regard to his birth and his residence. 
He could not remember the maiden name of 
his mother. He said her first name was Caro- 
line, but he could not remember her maiden 
name. 

But I have known sane persons who fbrgot 
their own names. The celebrated John Law, 
of this city, would go to the post-office and ba 
unable to call for a letter in his own name. 

John B. Hubbard. 

For the Defense. — June 3. 

By Mr. Dostbr. 

I am at times in charge of the prisoner, 
Lewis Payne, and have at times haa oonvsT' 
■ation with him. 
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AmwUdI Judge Advockte BntoouL That 
lot^ecthx 

Th« JuDOB Adtooatb. Ii thia convera*- 
tioQ offered as a confcHion, or a* evidence 
or insanityT 

Hr. DosTBL Ai evidence of iDsanity. I 
believe it ia a settled principle of law that all 
declaration! are admuuble ander tlie plea of 
iawnily. 

Aggietant Jnd^ Advocate Binohak. There 
ia no iuch principle of the law, that all decla- 
ration* are admuaible on the part of the ao- 
oDSed for any purpoae. I object (o the intro- 
dnotion of the declarationa of the priaoner, 
made on hia own motion. 

The JuDaB Adtooatb. If the Court please, 
aa a confeasioD, of course, tbis declaration ia 
not at all competent, but if it ia relied upon 
aa indicating an insane condi^oo of mind, I 
tbink it would be better for the Court to con- 
sider it. We shall be careful, however, to 
■zcludc from its consideration these state- 
nenla ao far aa the question of the piilt 
innocenoe of the particular crime is c( 
eemed, and to admit them only so far 
they may aid in solving the question of 
aanity raised by the couneeL 

WiTNBsa. 1 waa taking him out of the 
eonrt-room, about the third or fourth day of 
the trial, and he said he wished they would 
make haste and hang him; that he was tired 
of life, and would rather be hung than come 
back here in the court-room. And about a 
week ago he spoke to me about his constipa- 
tion; he said be had been constipated ever 
aince he had been here. I have do personal 
knowledge of the truth of thia. 

Ckott-examimd by the JuDOE Adtocatk 

I commuaiealcd tbis statement to Colo- 
Bel Bodd or Colonel UcCall, and 1 believe to 
Oeneral Hartranit, and to no one else. 

Jobs £. RoBBBta. 

For tht D^tntc—Junt 3. 

ByHsL. Dosnit. 

I am on duty around the prison, but have 

no special charge of the prisoner, Lewis 

Payne, more than the olhera. 1 have had 

• little conversation with him. After the 

eoat and hat were taken off bim, on the day 

that M^or Seward was examined, 1 had to 

pat hia irons back on him, and he told roe 

then that they were tracking him pretty close, 

»nd that he wanted to die; 

CoLONBi, W. H. H. UoCali. 

For th« D^mti. — Jidw 3. 

.5^ Ua. DoSTBB. 



«Bt of the twentj-fonr. Uy duty makas me 



cognizant of tlia oondnct of tlia pxiao*« la 
hia cell, and to the best of my knowIedfB ha 
haa been constipated from the 29th of April 
until last evening; that was his first fMmgt, 
I never had any conversation with him oa 
the sttlyect of his death. 

If as. LcoT Attn Oban*. 

Far tht De/erus. — Jmt IZ 

.By Ub, Dostbb. 

If r. BosTBR. I am about to call two wit 
neaaee, and to prevent any objections being 
made, I will state that the reason for calling 
them ia to show that the prisoner, Payn^ 
three months before the alleged attempted 
aeaaaaination of Mr. Saward, aavcd the Ii««b 
of two Union soldiers. It is the very easenoa 
of insanity that one violates the "even tenor" 
of his previous life; and, therefore, if I cwt 
show that three months before the alleged 
attempted assassination this person exeroiaed 
a degree of honor and benevolence, which ba 
allerward violated and turned into ferocity 
and malignity, it will give a hi^h d^ree erf 
probability to the plea, and his anbaequeni 
conduct can only be explained by bis being 
under the control of fury and madneaa. 

WiTNBsa. I live on the Waterloo Fike, 
Warrenton, Virginia, I recollect having seen 
one of the prisoners before; that one with 
the gray shirt, [pointing to the aocoaed, 
Lewis Payne.] I kqw hiro some time aboat 
Christmas in the road in front of our bouses 
be was in charge of three Union prisonera 
It was at the time of General Torbett'a nJd; 
alter he bad paaecil through Warrenton, on 
hia return to Washington. Some men — rebel 
soldiers, I suppose, from their nnirorm — were 
going to kill these prisoners, and 1 remember 
seeing this man try to prevent it B* told 
them that he could not defend all, bat il 
they kilted or captured the one he had in 
charge, they would do it at the peril of tbor 
lives. They left the road then, and I do not 
know what became of them afterward, but I 
know one of the prisoners was killed, for a 
Confederate soldier wanted to bring him into 
my house, and 1 was scared nearly to deatK 
Orati-txamiTied by the Jddob Adtoouk 

[ never saw the man before or ttnce; bat 
is the same man, I am certain. I SQOIild 

ow him anynhcre. He was dressed in a 
dark gray uniform, and some of the men 

"led him " Lieutenant" I understood horn 
a citizen to whom I was speaking abont his 
trying to save those Union prisonen that his 
e was PowelL 

John Obaht. 

At A€ I>tfm*€.—Jmt 1%. 

By Uk. Dortbb. 

am the husband of Urs. Orant, who 

bsi Jost left the atand. I was abont thiw 
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hnndnd yanla from mj home, when thejcommeuoed; 
tJInj begMi in (h>iit of mj house, on ^« T" 
first of lut Jantury. I nuhed home as ] 
qoioklj aa I eoald, when the pistol firing |dieta. 
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fiuKOBOX-GnrKRU J. K Bixm. 
For the Pmecutwn. — <7im< 14. 

In aatociaUon with Dr. Hall and Sargeon 
ITorrifl, I hare made an examination this 
morning of the prisooer, Fajne, and find no 
CTideoce of insanity — nona whatever. 

The evidencee of sanit; which struck nic ae 
preMntinhiscasearehia narrative of himHeli', 
of tbeplacea hehasbeenat,of hiBoccu|)iiiion, 
the conerence of hie storj, and, the moxt iru- 
porlant evidence, hie reiteration of hie tit.ile- 
menliof yesterd^andof hisfirsteiaminatiuii 
this morning. That is considered a very se- 
vere tesL n is called the ShalcBpeanan leat, 
aod is one of the eeveresL 

Qvt*-examin*d by Ma. Dobtbb. 

I should conaider the Shakspearian test 
a teat for both maral and mental sanity. 

I have not of )at« years bad a large expe- 
rience in cases of insanityj but some yetirs 
ago I was io charge of the insane wards of a 
luge hospital 

1 was preeent when the prisoner aneweriK! 
Dr. Hall's question as to his moral responsi- 
bilitj for tbia crime, and heard him say that, 
under certain circumstances, he considered 
euob a crime juetiflable. 

Db. Jambs G. Hall. 
SeealUd/or tKe Proaeeulion. — Jun* 14. 
Tbia morning, in connection with Dr. Nor- 
ris and Dr. Porter, we had an examination of 
ibe prisoner, Lewis Payne, and since the 
rccew of the Commission, Dr. BatDes, the 
Surgeon-General, joined ua, and we examined 

I aued him very nearly the same quepliona 
T propoead to him yesteraay, for the purpose 
of seemg whether he would pve me answers 
consistent with those which I then received, 
and I found that they were very accurately 
the same, and he answered to^ay with rather 
more promptness than yeaterdav. 

I think I am now prepared to say t!mt 
there is no evideuca of mental inunnity. 
Payne's mipd is weak and uncultivated, but 
I can not diaeover any sufficieot evidence o( 



Ontt-txamirud by 1£k. DotTKX. 

Q. What are you prepared to stata aa to hi* 
moral insanity? 

A. We aaked him the queation U>4^ 
whether he believed in a Ood. He aaid ha 
did, and that he believed he waa a just God 
He also acknowledged to roe that at one time 
he had been a member of the Baptist Church. 
I asked him the question, which I believe I 
repeated to the Court yesterday, whether he 
thought that private aasBsaination^ practioed 
upon an enemy ia public war, was juatifiab]& 
After some little hesitation, he said that ha 
believed if waa. 

Q. Is it or not eateemed an evidence of a 
fanatical delusion that a person believes to 
be right what everybody else believea to ba 

A. In some instancea it would; but I ean 
readily conceive that there are persona whoaa 
minds and morals are euch that thev would 
believe i crime similar to that woich ha 
has committed to be jusUfiable and proper, 
even a duty. 

Db. Basil Norbis. 
.Fbr Ifu FrotKuiion. — Jwm 14 

1 am a aurseon in the regular army. 
This morning, in asaociatiou with the Sn^ 
geon-General of the army and Dr. Hall, I 
made an examination of the prisoner, Payne, 
and I arrived at the conclusion that he ia not 

His look is natural, and his speech pe^ 
fectly natural, and his manner natural; that 
of a man aana There ia nothine in hit 
appearance, or speech, or manner that indi- 
cates to me that he is a man of unsound miud. 
In my opinion, there is nothing to indicate the 
presence either of moral or what may be called 
mental insanity. We asked him a number 
of questions. His reasoning faculties ap- 
peared to be good, and his judgment good, 
tO'wbich I attach great importance; 

We could not learn of any thing in hie 
past life, ao fiir aa we have been able to 
gather his hiatory, that would indicate in- 



aanity. We learned but very little of hia 
past history; but ao far aa his life has bean 
diaoloaed since he hM been her*^ hia eo»- 
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dnot and conv^natio&s, nothing that he has 
done, has indicated to me that lie was an in- 
sane man. 

Cross-examined by Mr. Doster. 

I am not familiar with cases of insanity, 
bat I have seen some cases, and have visited 
institutions for the insane. I would form 
my opinion of a man very much as any other 
person. 

It is not usual for madness to escape the 
scrutiny of physicians on a single inter>'iew, 
or on two interviews I tliiuk there is some- 
thing always in the appearance of a man, in 
his manner or in his speech, that would 
arouse a suspicion of a physician, or indeed 
of any intelligent person, even on one inter- 
view. 

I have heard of cases of men who have 
been examined for months at a time before 
their madness was discovered, but none have 
come to my knowledge. 

I do not think the conduct of the prisoner 
in my presence was the conduct of a madman 
daring a lucid interval. It will be found upon 
scrutiny that the conduct of a madman in a 
lucid interval differs from the ordinary con- 
duct of men. Upon careful examination, 
there will be some indication always, in my 
opinion, that to several medical men, or sev- 
eral intelligent men, will be observable. I 
would regard it as a very exceptional case if 
this man should be insane. 1 believe it is 
possible that this man might be a mono- 
maniac on a subject not broached to him this 
morning; but vet a monomaniac will almost 
invariably — I fcelieve myself he would invari- 
ably — in a conversation with strangelpersons, 
strike upon that subject that lie had the delu- 
sion on — that subject upon which he was 
insane. It is my opinion that a monoma- 
niac, in an examination of half an hour 
even, by strange persons especially, would 
strike upon the subject on which he was 
deluded; that he would speak upon the sub- 
ject on which he was a monomaniac. I 



believe there are cases on record of moM^ 
maniacs who have gone whole weeks with- 
out referring to the subject on which thev 
were insane; but I have ncTer seen aaek 
casea 

Assistant Surgeon Gboror L. Portbr. 
For the Prosecution, — June 14. 

I was associated with Surgeon-General 
Barnes and other medical gentlemen in an 
examination of the prisoner, Lewis Payne^ 
and our conclusion was that he was a sane 
man, and responsible for his actiona 

He has been under my eye ever since he 
has been confined here. I have made in- 
spections twice each day since the 30th of 
April; and his conduct and conversation 
during that period have been such as to 
impress me that he is a sane and responsible 
man. I have not observed any indication 
of insanity. < 

Cross-examined by Mr. Dostbr. 

I believe that the law does not recog- 
nize moral as distinct from mental insanity. 
Moral insanity is where the mind of a person 
is |>erverted on moral subjects; mental insan* 
ity has regard to the intellectual more than 
the moral faculties. The symptoms of moral 
insanity are common to all cases of insanity. 

Insane persons have generally some phys- 
ical symptoms which I find wanting in this 
caHe. 1 have examined this man twice each 
day, and I found that his pulse, as a general 
rule, was lower than the pulse of the othera 
Recently, I have examined by the watch, and 
find that his has not been so frequent aa 
that of the other pri^onera Last night it 
was eighty; this morning it was eighty-three 
or eighty-four. Another symptom of insan* 
ity is want of sleep, restlessnei^a In thia 
case it has been particularly noticeable that 
while the other prisoners were awake when 
I made my inspections in the evening, I 
almost always found this man asleep. 
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Colonel H. H. Wells. 
For the Prosecution, — May 16. 

During the week sul)sequent to the assas- 
sination, I had three interviews with Dr. 
Samuel A. Mudd, in each of which he made 
statements to me; the first and third verbal, 
the second in writing. He said that, about 
4 o'clock on Saturday morning, the 15th of 
April, he was aroused by a loud knock at 
hifl door. Going to the window, he saw in 



his front yard a person holding two horsea, 
on one of which a second person was sitting. 
The one who held the horses he descril)^ 
as a young man, very talkative and fluent 
of speech. The person on horseback had 
broken his leg, and desired medical attend-' 
ance. lie (Mudd) assisted in bringing the 
person on horseback into his house, and lay- 
ing him upon the sofa in the parlor. After 
he had lain on the sofa for some time, be" 
was carried up stairs, and put on a bed in 
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the front room. He then examined hie leg, 
and found that the front bone was broken, 
nearly at right anelee, aboat two inches 
above the instep. It seemed, in his judg- 
ment, as slight a breaking as it could possi- 
bly be. The patient complained also of a 
pain in his back. He examined and found 
no apparent cause for the pain, unless it 
might have been in consequence of his fall- 
ing from his horse, as he said he had done. 
Dr. Mudd stated that he dressed the limb as 
well as he was able to do it with the limited 
facilities he had, and called a young man, a 
white servant, I think, to make a crutch for 
him. At breakfast, the younger of the two 
persons partook with them. After breakfast, 
br. Mudd observed the condition of his pa- 
tient He seemed much debilitated, and pale 
to such an extent that he was unable to tell 
what his complexion might have been, light 
or dark. After breaki&t the young man 
made some remark about procuring a con- 
veyance to take his friend away. In the 
mean time he (Mudd) had been about, giving 
directions to his farm servanta I think he 
said the two persons remained until some 
time afler dinner. He started out with the 
young man to see if a carriage could be pro- 
oared at his father's, but meetine his younger 
brother, he ascertained from him that the 
carriage could not be procured, and then 
rode on to join the young man who had gone 
ahead, and together they rode into the pines 
a mile and a half beyond the elder Mudd's 
house. The young man remarked that he 
would not f^o further to get a carriage, but 
would go back to the house and see if he 
could get his friend off in some way or other. 
Dr. Mudd then went, as he said, to the town, 
or near the town, to see some friends or 
patients, and then returned to his house. 
As he came back to his house, he saw the 
younger man of the two pass to the left of 
the house toward the barn. 

He said he did not recognisse the wounded 
man. I exhibited to him a photograph of 
Booth, but he said he could not recognize 
him from that photoaraph. 

He said he had been introduced to Booth 
at Church, some time in November last, as 
wanting to buv farming lands, and that they 
had some little conversation on the subject 
of lands. In this conversation Booth asked 
if there were any desirable horses that could 
be bought in the neighborhood cheaply; and 
Mudd mentioned a neighbor of his who had 
some horses that were ^ood drivers; that 
Booth remained with him that night, and 
next morning purchased one of those horses. 

In answer to a question, he admitted that 
he could now recognize the person he treated 
as the same person he was introduced to — 
Booth. He had never seen Booth from the 
time he was introduced to him in Church 
until that Saturday morning. Herold he 
had not before seen. 

He thought there was something strange 



about these two persons, from the young 
man coming down shortly after breakfast 
and asking for a razor, saying his friend 
wished to shave himself; and when he was 
up stairs shortly afterward, he saw that the 
wounded man had shaved off his moustache. 
The wounded man, he thought, had a long, 
heav^ beard; whether natural or artificuu 
he did not know. He kept a shawl abont 
his neck, seemingly for the purpose of con- 
cealing the lower part of his &ce. He said 
he first heard of the murder either on Sun- 
day morning or late on Saturday evening. 

He said that Herold — for by that name w« 
spoke of him after the first explanation- 
asked him the direct road to Dr. Wilmer^a, 
saying he was acquainted with the Doctor. 
Dr. Mudd described the main traveled road, 
and was then asked if there was not a nearer 
way. He replied that there was a roiad 
across the swamp, and described it. 

Dr. Mudd pointed out to me the track thej 
took, and I went with him a long way into 
the marsh, and across it on to the hill, 
where, instead of keeping straight on, they 
turned square to the left, across a piece of 
plowed ground, and there all trace of them 
was lost 

This embraces what Dr. Mudd told me 9i 
the several interviews. 

Cross-examined by Mr. EwiNO. 

Dr. Mudd's manner was so very extraoi^ 
dinary, that I scarcely know how to describa 
it He did not seem unwilling to answer a 
direct question ; he seemed embarraesed, and 
at the third interview alarmed, and I found 
that, unless I asked direct questions, import 
ant facts were omitted. I first saw him on 
Friday, the 21st, and my last interview waa 
on Sunday, I think. We had, perhaps, a 
dozen interviews in all. It waa at the last 
interview that I told him he seemed to be 
concealing the facts of the case, which would 
be considered the strongest evidence of his 
guilt, and might endanger his safety. 

On Sunday Dr. Mudd took us along the 
road that the two men had taken from his 
house. They took the direction pointed out 
by the Doctor until thev came to the hill 
The marsh there is full of holes and bad 
places. I thought I discovered, from th«ff 
tracks, that in going to the right to avoid a 
bad place they had changed their direction, , 
and got lost . 

My impression is that Dr. Mudd said he \ 
had first heard of the assassination on the Sat- 
urday evening; that somebody had brought 
the news from Brvantown. The question 
was asked Dr. Mudd by some person whether 
any thing had been paid to him for setting 
the wounded man's leg, and I think he said 
they had paid him $25. 

He said that he had told Dr. Georee Mudd, 
I think he said on Sunday, that there had 
been two suspicious men at his house. The 
town was full of soldien and people, pomii^ 
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•ad goinc all tli* time, and the place was in 
a itate of general ezeitement 

By the Judob ADYOOin. 

I understood Dr. Madd to mean that He 
recognised the wounded man, while at his 
house, to be the Booth to whom he had been 
introduoed in Noyember. His expression 
was that he did not recognize him at first, 
but, on reflection, he remembered him as the 
person to whom he had been introduced. 

He said that, as he came back in the after- 
noon, he saw the wouiided man going away 
from the house, hobbling through the mud 
Herold had been riding the bay horse, and 
was ffoing off on it The roan horse, he sup- 
posed, was in the stable. He did not say 
that he did not see them leave ; but from the 
position he described them as being in, he 
oould not see them the moment after they left 
the stabl& 

By Mb. Ewino. 

As near as I can recollect, the words used 
by Dr. Hndd, in reference to recognizing 
Booth's photograph, were that he should not 
haye recollected the man from the photo- 
graph, and that he did not know him or re- 
member him when he first saw him; but that 
on reflection he remembered that he was the 
man who was introduced to him in Noyember 
last; but he did not say whether this reflec- 
tion, from which he recognized the wounded 
man as the one to whom he had been intro- 
duced, occurred before or after the man left; 
but the impression made on my mind was 
that it was before the man left. He gave as 
the reason for not remembering him at first 
that the man was very much worn and de- 
bilitated, and that he seemed to make an efibrt 
to keep the lower part of his face disguised; 
but of course the open light of day, the shav- 
ing of the face, and the fkct that he some- 
times slept, eave better opportunities for 
observation. I do not think be said any 
thing to indicate that the wounded man at 
any time entirely threw off his attempt to 
disguise; but when he came to reflect, he 
remembered that it was the man to whom he 
had been introduced; he did not, however, 
I believe, say that that reflection or memory 
came to him at any particular moment 

ICabt Shims (colored.) 

For the Prosecution, — May 25. 

I know that prisoner yonder. Dr. Samuel 
Madd, [pointinff to the accused, Samuel A. 
Mudd] I was nis slave, and lived with him 
four years; I left him about a month before 
this Christmas gone. I heard him talk 
about President Lincoln. He said that he 
stole in there at night, dressed in woman's 
elothes; that they lay in watch for him, and 
if he had come in right they would have 
killed him. He said nothing about shootine 
him; he would have killed him, he said, if 



he had come in right, but he could not; hm 
was dressed in woman's clothes. 

A man named John Surratt and a man 
named Walter Bowie, visited Dr. Mudd's laai 
summer. Mr. Surratt was a yonng-4ookiBg 
man, slim made, not very tall, nor very short| 
and his hair was light He came very oft«L 
Dr. Samuel Mudd and his wife both called 
him Mr. Surratt; they all called him thfti. 
He was there almost every Saturday night 
to Monday night; and when he would so to 
Virginia and come back he would stop there. 
He did not sleep at Dr. Mudd's, but out in 
the woods. Besides him, there was a Captain 
White, from Tennessee, they said; a Captain 
Perry, Lieutenant Perry, Andrew Gwynn, 
Benjamin Gwynn, and George Owynn; they 
all slept in the wooda When they came to 
the house to eat. Dr. Mudd would put na 
out to watch if anybody came; and when 
we told them somebody was coming, thej 
would run to the woods again, and he would 
make me take the victuals out to them. I 
would set them down, and stand and wateh, 
and then the rebs would come out and get 
the victuals. Surratt and Andrew Gwynn 
were the only two that I saw come out and 
get them. I have seen Surratt in the house, 
up stairs and in the parlor, with Dr. Mudd. 
Tney never talked much in the presence of 
the family; they always went off by them- 
selves up stairs. 

Some men that were lieutenants and ofll« 
cers, came from Virginia, and brought letters 
to Dr. Sam Mudd ; and he gave them letters 
and clothes and socks to take back. They 
were dressed in gray coats, trimmed up with 
yellow; gray breeches, with yellow stripea 
down the leg. After Dr. Mudd shot mj 
brother, Xlzee Eglent, one of his slaves, ha 
said he should send him to Richmond, to 
build batteries, I think he said. 

Cross-examined by Mr. Ewino. 

It was about four years ago, that Dr. Madd 
said that Mr. Lincoln came through, dressed 
in woman's clothes; he said it at the tabla 
Dr. Mudd never slept in the woods, only the 
men that used to come there ; the bed-clothet 
were taken out into the woods to theuL 

I am sure I saw Mr. Surratt there a dozen 
times last summer. I do not think he slept 
in the house any time; none of them ever 
did, but Watt Bowie. The last time I saw 
Mr. Surratt there, apples and peaches wers 
ripe., I do not know what month it wa& 
He said he was going to Washington then. 
He took dinner there six or seven times last 
summer; but when the men from Washing- 
ton were after them, they got scared, and ate 
in the woods. Mr. William Mudd, Vincent 
Mudd, and Albert Mudd saw Mr. Surratt 
there; they all visited the house while the 
rebs were about When Sylvester Mudd 
and some others came, they would run out 
of the way. A young man named Albion 
Brooke saw Mr. Surratt at Dr. Mudd's aer- 
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•ral timcB liat Bammer. It *ru winter wheti 
Snrratt commenced to come there, Knd hi 
kept coming, on and off, till Bummer wai 
Onti and kller tbkt J did not aee him. Hi 
naed to go to Virginia and come back, and 
to WaahiDgtOD aad back, and ererj time h« 
would ttring the news. Sometimea he would 
eome once a week, and then agiun he might 
not eome for two weeks. 

By AasiBTAXT Judob Adtooatb BnroHiJi. 
Albion Brooke was a white man; Dr. Sam 
nel Uudd'e wife waa hie aunt. He eometimea 
worked' out in the field where the colored 
people were. 

ELxn EoLKKT (colored.) 
For the Prouaiiion — May 25. 

I know Dr. Samnel Uudd ; he was mv 
boss; vonder he is, [poiotin^ to the accused, 
Samnel A. Uudd.] 1 was hia slaTe, and lived 
with him. I left him on the 20th of the 
August before the last. 

(^ Did he say an^ thing to too l>efore y( 
le<l him about sendina; jotx to Bichmond 7 

A. Yce, sir; he told me the momine he 
•hot me that he had a place in Bichmond for 

Ur. Bwiira. I object to that question and 
the answer. 

The Jddob Adtocuti. The otyect of th» 
qnestion is to show dialojally. 

The Comtniseion OTerruled the objectii 

WiTnass. He told me he had a place 
Richmond for me when I should be able 
go awaj. He did not saj what I was to 
Uiere. That was the June before the last 
He named four more that he said he was 
going to send to Bichmond — Dick and m; 
two brothers, Sylvester and Frank. 

1 saw men come to Dr. Uudd's, dressed 
some in black clothes and some in gray; gray 
jacketa, coat'like, and gray breeches. One 
of them, Andrew Owjnn, I had seen before; 
the others I did not know. They used tc 
•leep in the woods, about a quarter of a mile 
off, 1 reckon, and would come to the house 
at difl^rent times, and ko back to the woods. 
I don't know where they got their tictuals, 
bat I hare Been victuals going that way often 
enough; I have seen my sister, Hary Simms, 
•urying them. That was ia the Jane and 
Jnly before the last. 

OnM-exami-Md by Ua. Ewnra. ■ 

Nobody but Dr. Hudd and myself were 
present when he told me be woe going to send 
rae to Bichmond; he told me ao up staira. 

STLTKsnta Esunn (colored.) 

J*W the PnttctUion. — May 25. 

I need to live about a quarter of a mile 

fhnn the house of Dr. Stmnel Undd; I lived 

with hia (tith«r. 



Q. Slate whether yon heard him say uf 
thing, at any time, about sending men to 
Bichmond; and, if so, what he said, and to 
whom he was talking, 

A. Last August, a twelvemonth aeo^ I 
heard him say he was going to senif mc^ 
Elsee, my brother. Prank, aooDick Oardner, 
and Lou Oardner to Richmond (o build bat 

ICr. Ewixa objected to the qneetion lad 
answer. 

The Commission overmled the otneoUon. 

Wmrua That was the last Friday in the 
Angost before last, and 1 left the next niglU. 
Fort; head of us went in company. 

Ckeu-txamined By Us. Ewnro. 

When I heard Dr. Uudd say this he wM 
standing at my old master's front gate, Qodor 
the oak-tree, where their horsee were, M^lfciitg 
to Walter Bowie and Jerry Dyer. 

lCm.nHA Washimoton (colored.) 
fbr the I^roteevHon. — May 25. 

I used to live with Dr. Samnel'Uudd; I 

M his slave; I see him there, [pointing to 
the accused, Samnel A. Uudd.] I Idt him 
this coming October two yeara The last 
summer I was there I heard bim aa^ that 
President Lincoln would not occupy his seat 
long. There was a heap of gentlemen in the 
house at the time, but I do not know who 
they were. Some had on gray clothes, and 
little short jackets, with black buttons, 
t little peak on behind. Sometimes 
they staid in the house, and sometimes slept 
in the pines not far from Dr. Uudd's spring. 
Dr. Uudd carried victuals to them sometimes, 
he sent them by Uary Simma I 
happened to be at the house one time when 
they were all sitting down to dinner, and they 
had two of the boys watching; and when 
they were told somebody was coming, these ' 

en rushed from the (able to the side door, 

id went to the spring. 

I heard Dr. Uudd say one day, when fce 
got mad with one of his men, that he wonld 
send him to Bichmond, but I did not heat 
him say what ha was to do thers^ 

Orou-exanuned iy Us. Ewna. 
Those men that stud in the woods war* 
there for a week or more, and ther went 
away in the night; I do not know wuere la. 
I noticed them up at the house seven or sight 
cimes during that week, and never saw tbem 
there at any other time. I do not know tha 
names of any but Andrew Qwynn. I do not 
know of any white people that saw these men 
but Dr. Uudd and nie wife, and two colored 
women, Bachel Spencer and Uary Simms. I 
(lid not stay about the house; but when there 
was company I had to go up on account of 
the milking, and that was bow I happsMd 
le them. 
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Kilo Sdois (oolored.) 
For the Prosecution. — May 25. 



I was a plave of Br. Samuel Mudd, and 
lived with him. There he is, [^pointing to the 
prisoner, Dr. Mudd.] I left his house on the 
Friday before last Christmas. The last sum- 
mer I was there, I saw two or three men there, 
that sometimes staid in the house and some- 
times out by the spring, up among the bushes. 
They had on plaid my clothes, and one had 
stripes and brass buttons on. I saw their 
bed among the bushes; it was fixed under a 
pine tree; rails were laid at the head and 
blankets snread out They got their victuals 
from Dr. Samuel Mudd's; soqietimes he car- 
ried them out himself, and sometimes my 
sister carried them. She would lay them 
down at the spring, and John Surrattor Billy 
Simms took them away. I heard John Sur- 
Mtt called by that name in the house ; Dr. 
Samuel Mudd's wife called him so in Dr. 
If udd's presence. Ue was a spare man, slim, 
pale face, light hair, and no whiskers. When 
ne was in the house, Dr. Mudd told his son and 
tome of the children to stay out of doors and 
watch, and if anybody was coming to tell him. 

Last year, about tobacco-planting time, I 
heard Ben Gardiner tell Dr. Samuel Mudd, 
in Beantown, that Abe Lincoln was a God 
damned old son of a bitch, and ought to 
have been dead long ago; and Dr. Mudd 
aaid that was much of his mind. 

Cross-examined by Mr. Stone. 

I worked in the field, but sometimes was 
At the house to take the horses from the men 
who came there. I reckon I am about four- 
teen years old. I do not know whether I 
would know Mr. Surratt now; I knew him 
last summer. Ue was not shown to me by 
any one. Dr. Samuel Mudd came out to me 
and said, **Take Mr. Surratt's horse to the 
stable and feed him." He staid all night 
that time. I only saw him there two or three 
times. Mr. Billy Simms, Mr. Perry, and a 
man named Charley something, I forget what, 
came with him. Beantown is about three or 
four miles from the house ; I had been there 
with Dr. Mudd for some meat when I heard 
that talk between him and Ben Gardiner. It 
was not two years ago, it was last summer; 
there were some more gentlemen present, 
but I did not know them. 

I have never seen Andrew Gwynn with 
Surratt at Dr. Mudd's house; I have seen 
them at Dr. Mudd's father s house, with Jerry 
Dyer and Dr. Blanford. I saw them all there 
Utt yea n tobacco-planting time. 

Raohbl Spbkoeb (colored.) 

For the Prosecution. — May 25. 

I was the slave of Dr. Samuel Mudd. I 
aee him among the prisoners tliere, [pointing 
to the accused, Samuel A^ Mudd.] 1 left his 
house in January last 



I remember some five or six men beiag 
there at one time last summer; I think they 
were dressed in black and blue. Some of 
tliem slept in the pines near Dr. Mudd'a 
spring, "rhey got their victuals from his 
house; Dr. Mudd took them out himself 
sometimes. The men would come up to th« 
house sometimes, and then I have heard thai 
the boys had to go to the door and watch to ^ 
see if any body was coming. I only remem- 
ber the names of Andrew Gwynn and Walter 
Bowie. There was a young-looking man 
among them once; I do not know his name; 
he was not very tall, but slender and fair. 

I heai;4 ^r. Mudd tell one of his men that 
he was going to send him down to Rich- 
mond; I don't know what he was to do 
there. 

Oross-examined by Mr. Stokk. 

Those men that were at Dr. Mudd's last 
summer came all together, staid about a 
week, and went away together. Their horses 
were in the stable. I saw them two or three 
times that week, but I don't remember see- 
ing them before or after. Albion Brooke 
was there at that time; he used to go with 
them ; they were always together. 

William Marshall (colored.) 
For the Prosecution. — May 25. 

I was a slave until the year 1863, when I 
got away from home. I belonged to Mr. 
Willie Jameston. Of late I have lived near 
Dr. Samuel Mudd; I see him here now, 
[pointing to the accused, Dr. Mudd.] 1 
know Benjamin Gardiner, one of his neigh- 
bors; he was my wife's master. 

Q. State whether you heard any conversa- 
tion between Benjamin Gardiner and Dr. 
Samuel A. Mudd about the rebels, and their 
battle with the Union forces on the Rappa- 
hannock. 

Mr. EwiKo objected to the question oo the 
ground heretofore stated by him with refer- 
ence to similar questions. 

The Commission overruled the objection. 

A. Yes, sir; I did. On Saturday, sood 
after the battle at the Rappahannock, I hap- 
pened to be home. I had every otlier Sat- 
urday. My wife being eick, the Doctor had 
been to see her, and when he came out Mr. 
Gardiner met him at the corner of the house, 
and said to him, " We eave them hell down 
on the Rappahannock; ' and the Doctor said 
" Yes, we did." Then he said, "Damned if 
Stonewall ain't the best part of the devil; I 
don't know what to compare him to." 

Q. Who said that he was the best part of 
the devil. 

A. Benjamin Gardiner. The Doctor said 
Stonewall was quite a smart one. Then 
Benjanr.in Gardiner said, "Now he has gone 
around up in Maryland, and he is going to 
cross over on the Point of Rocks some- 
where " — he did say at that time, but I really 
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forget noW| where he was going to cross at 
the Point of Hocks — "and I would not be 
the least surprised if very soon from this" — 
he stated at what time, but I forget at what 
length of time he said — "he will be down 
here and take the capital of Washington, 
and soon have old Lincoln burned up in his 
house ; '' and Dr. Mudd said he would not be 
the least surprised; he made no objection 
to it 

Daniel J. Thomas. 

If'or the Prosecution. — May 18. 

I am acquainted with Dr. Mudd. About 
twp months aco, some time in the latter part 
of March, I had a conversation with Dr. 
Mudd at John S. Downing s. who lives close 
by me and about a mile and a quarter from 
Dr. Mudd'a We were engaged in conversa- 
tion about the politics of the day. I made 
a remark to Dr. Mudd that the war would 
soon be over; that South Carolina was taken, 
and I thought Richmond would soon be, and 
that we would soon have peace lie then 
said that Abraham Lincoln was an aboli- 
tionist, and that the whole Cabinet were 
such ; that he thought the South would never 
be subjugated by abolition doctrine, and he 
went on to state that the President, Cabinet, 
and other Union men in the State of Mary- 
land would he killed in six or seven weeks. 

Cross-examined by Mr. Stone. 

Mr. Downing was at home when we had 
this conversation, though I believe he was out 
at the time this portion of the conversation 
took place; he had gone out to the kitchen, 
or to the wood-pile, or somewhere else. After 
his return, I asked him if, after having taken 
the oath of allegiance, he would consider it 
binding. That was all that occurred after Mr. 
Downing returned. I did not remain there 
more than half an hour or three-quarters of 
an hour; that is theonlv time I have met Dr. 
Mudd at Mr. Downing's this year. From Dr. 
Mudd's conversation he did not seem to be 
joking, but it is impossible for me to say 
whether or not he was earnest in what he said. 
He did not look as if he was ano;ry or speak 
in malice. I can not judge whether a man is 
in earnest or not from the language he uses; 
but I should think a man was in earnest to 
talk of the President being assassinated. 

Q. Did you think at the time that he was 
in earnest? 

A. No, sir. I did not think any such thing 
would ever come to pass. I thought the 
President was well guarded, and that it was 
a want of sense on his part saying so. I 
laughed to think that the man had no more 
sense. 

When Dr. Mudd first said it, I thought 
he meant it, but after a day or two I thought 
he certainly could not have meant it; but 
after the President was killed, and after hear- 
ing that Booth was at his house, I thought he 
really meant it^ 



Q. You thought it was a mere joke at the 
time, from the way he said it? 

A. He was lartghing at the time, or some- 
thing like it I know Dr. Mudd ; we went to 
school together, and when he was a boy he 
was full of fun and jokea 

I spoke of what Dr. Mudd had said to 
almost everybody I saw, but everybody 
laughed at the idea of such a thing. I told 
Mr. Lemuel Watson, a good Union man, o^ 
this conversation before the assassination, 
and I also wrote to Colonel Holland, Provost 
Marshal of the Fifth Congressional District 
of Maryland;^ but 1 never received an answer 
from him. I had written to him several 
times before, but had never received an an- 
swer and I concluded that my letter must have 
been miscarried. I mailed the letter at Horse- 
head, and directed it to Ellicott Mills. I 
mentioned the conversation I had with Dr. 
Mudd, after the assassination, to my brother. 
Dr. M. C. Thomas, and Mr. Peter Wood, and 
to several others in Bryantown, when they 
were looking for Booth. 

I am positive that nothing was said be- 
tween Dr. Mudd and myself aoout exempting 
drafted men, nor had we been speaking of 
desertions from the rebel army or from the 
Union army, and that the conversation re- 
lated is substantially all that occurred. 

Two or three weeks after this conversation, 
but before the assassination, I believe, I men- 
tioned it to Mr. Downing. He said he did 
not hear it, and he said, " Well, if that be the 
case, I am glad I was not in there." I 
thoughtif he had heard it he would not have 
said any thing about it This conversation 
with Mr. Downing occurred when I met him 
on the road leading from his house to Horse- 
head. Mr. Downing said it was only a joke 
of Dr. Mudd's; that he was always running 
on his joking ways. When Mr. Downing 
returned to the room. Dr. Mudd did not say 
to him that I had been calling the Southern 
army " our army." 

Cross-examined by Mr. Ewino. 

Mr. Downing was out of the room long 
enough to get some wood, and, to the best of 
my recollection, he brought in some. We 
had no further conversation after he came in, 
only I said, "You are a man who took the 
oath ; do you consider it binding ?" He said, 
"No;" he did not consider it binding; if a 
man was compelled to take an oath, he did 
not consider it binding. I told him nobody 
was going to kill him ; it was not compulsory 
for him to take the oath. He said he thought 
it was compulsion. 

After Mr. Downing came in, Dr. Mudd did 
not say another word. 1 just gpt up and 
asked Mr. Downing one or two.questions ; if 
he had taken the oath, and he said he had 
taken the oath, but that he was no more loyal 
than he was before; that he always was a loyal 
man; that his feeling was for State rights; 
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bat that be did not consider that oath bind- 
ing upon any person. 

Before that I had said to Dr. Mudd that 
be, having taken the oath, ought not to say 
such things about the President He said 
be did not consider the oath worth a chew 
of tobacco. It was in consequence of such 
expressions^ and knowing that Mr. Downing 
had been a justice of the peace, that I wanted 
to know if he considered the oath binding. I 
said nothing to Mr. Downing about my being 
a marshal or deputy marshal, or about my 
bavins a commission from General Wallace, 
or of having received any letters from him. 

I told my brother of the conversation I 
bad had with Dr. Mudd at Church or before 
Church. I told Mr. Watson when he was at 
my mother's one day. When I mentioned it 
to him, he laughed heartily; after that I 
could not help laughing. He said, "Dr. 
Mudd only dia that to scare you. Every- 
body knows that such a thing is never going 
to come to pass." 

Recalled for, the ProsecutiorL — June 6. 

I was at William Watson's door-yard, near 
Horseheadf on the 1st of June, with John 
R. Richardson. Benjamin J. Naylor, George 
Lynch. Lemuel Watson, and William Watr 
son, wnen James W. Richards, the magis- 
trate, rode up. I did not state to Mr. Richards 
that I had been asking any of these gentle- 
man for a certificate to the fact that I was 
the first to give information which led to the 
arrest of Dr. Samuel Mudd, and that if they 
would give me a certificate I should be en- 
titled to the reward of $10,000; but what I 
did say was, that I had been told in Wash- 
ington, by some of Colonel Baker's men, that 
I was entitled to so much reward if Dr. 
Mudd was convicted. But I said that I never 
expected or looked for a cent, but that I 
would be very glad to receive the reward if 
it were so. I knew tliesc fellows said it in a 

i'okc, and I told it as a joke. I did not tell 
[r. Richards that I had been saying that I 
was the person who gave the infonnation that 
led to tne arrest of Dr. Mudd. As it had 
been said that if I had told anybodv before 
the assassination, I would be entitled to a 
certain part of the reward if Dr. Samuel 
Mudd was convicted, I inquired of them if 
they thought I would be entitled to it; but 
I never did ask them for a certificate of the 
fact that I had eiven the information. I 
told them that I had mentioned it to some 
persons before and to some since the assas- 
sination. I do not myself remember whether 
it was before or after the assassination. 

Q. And you did not ask either of the gen- 
tlemen I have named for a certificate of the 
fact that you were the first person who gave 
the information which led to Dr. Samuel 
Mudd's arrest 

A. Never. I just said to them, "Yon can 
say I mentioned it before the assassination ; 
you can give me a certificate, and I will have 



you summoned to prove it" They said, ^ Nil 
we did not hear you then." Said I, ** Will 
you ^ive me a piece of paper to show that I 
mentioned it to you before the assassination?" 
*^ No," they said, they did not hear it; becautt 
they were afraid I would have them earn- 
moned. 

Q. What did you ask for a paper for? 

A. To certify that I had said such a thing 
before the arrest of Dr. Mudd. 

I certainly did not say to £11 J. WataoDi 
on the 1st of June, before meeting these gen* 
tlemen, that I wanted -him to certify that I 
had been the cause of the arrest of Dr. Mudd, 
or that I had given any information which 
led to his arrest, and for which I was entitled 
to $25,000, for I never did give any informa- 
tion which led to the arrest of Dr. Madd. 
Dr. Mudd was arrested before I knew it I 
never thought of such a thing as being enti- 
tled to a reward. I looked upon Colond 
Baker's men saying it as a joke at the time. 
I never looked for or expected such a thing, 
and more than that, I never would have a 
reward. 

When I was on the stand before, ICr. 
Stone wanted to know if I had mentioned 
the conversation with Dr. Mudd to any one 
before the assassination. When these men 
told me that I had mentioned this convem^ 
tion to them before the assassination, I then 
asked them if they would sign a paper to 
show the Court that I had mentioned it be- 
fore. That was my object in asking them to 
sign, and that is the only paper I asked them 
to sign. 

WiLLIAH A. EVAKS. 

For the Proeeeution. — Jvau 6. 

About the 1st or 2d of March last— oei^ 
tainly before inauguration day — I saw Dr. 
Samuel Mudd, with whom I have a slight ao- 
quaintance, drive past me as I was driving to 
the city in the morning. He passed i^^^I 
think, about eight miles from the city. Ho 
had a fiery horse, and as I wished to take 
my time, I let him drive past me, but I fbl^ 
lowed him up to the city, never losing eight 
of him. 

Cross-examined hy Mr. Ewiko. 

I have seen Dr. Mudd at different times 
for the last fifteen years, though I never wan 
introduced to him. I have, I think, met Dr. 
Mudd at different places in the city, and at 
the National Hotel. Last winter I saw him 

finto the house of Mrs. Surratt on H Street; 
could not say positively where the hoaee 
is; it may be between Ninth and Tenth 
Streets, or between Eighth and Ninth Streets; 
somewhere along there. I asked a police- 
man, and a lady who was on the sidewalk, 
whose house it was, and was told it was 
Mrs. Surratt'a I had seen rebels going in 
there— Judson Jarboe and others — and I 
wished to know who lived there. It was a 
brick house, of perhaps two stories and an 
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•Itic, and is, I think, between the Patent 
(MBce and the President's house, and is on 
the rightrhand side going toward the Capitol. 

[The wltnem. at the request of the eoanMl. dcacrltMd 
Ibt. Snrratt't doom &nd neighborhood, bat did it some- 
vhit iDdeilnitely.] 

I was ridine down the street, going to see 
the Rev. J. G. Butlef, of the Southern Church, 
and at the same time call in at the Union 
Prayer Meeting. There were members of 
different Churches assembled there, but I 
could not name any but Ulysses Ward that 
I saw there. On the same day I saw Mrs. 
Sophia Pressy and Miss Pumphrey at their 
houses, and I saw them also at different 
times durin|^ the winter. 

I keep a journal of the visits I make, bap- 
tisms, deaths, etc.. but I did not put Dr. 
Mudd's name in that, and I could not refer 
to this journal because it would be impossible 
ibr me to get possession of my books now. 
I was then moderator of the Presbytery of 
the District of Columbia, and our books are 
not allowed to be taken out of the churchea 
The Rev. Henry Highland Garnett, colored, 
is pastor of that Church now, and the journal 
of my baptisms, marriages, and deaths is in 
his possession, but if a hundred such journals 
were here, they would have no effect in fixing 
the date when I saw Dr. Mudd go into Mrs. 
Surratt's house. I visited other families that 
day, but I can not remember their names 
now. I am so confused at present that I can 
not recollect I have been so confused since 
the death of President Lincoln that I really 
at times am bordering on insanity almost I 
never got such a shock in my life. 

I was in my buggy when I passed Mrs. 
Surratt's house. Dr. Mudd had on dark- 
colored clothes, I believe, with some kind of 
dark-brown overcoat, and a dark slouch hat 

Q. Now state how it is that you are enabled 
to fix the date from the 1st to the 3d of 
March as being the day on which you saw 
Dr. Mudd riding into town. 

A. I hold a position in the Post^ffice De- 
partment, and I was making arrangements 
to come up to the inauguration on the 4th 
of March ; and I was coming up very early 
on those mornings to do extra work, in order 
to be present at uie inauguration. Dr. Mudd 
(bove on past me. My horse got scared at 
the time, and was very near throwing me 
out I remarked, as he passed by, how rude 
he was in almost knocking his wheel against 
mpr buggy ; and I came home and told my 
wife I was very near being thrown out I 
have only one leg, and it is difficult for me 
to get along. I could not get out of my buggy 
if the horse ran away. 

Q. When did you commence this extra 
work, so as to be enabled to attend the in- 
aoffuration ? 

A. Several days before the inauguration. 

Q. Three or four days before ? 

A. About the latter part of February. I 
always like to discharge my duty, I have a 



certain amount of work to do, and I want to 
do it 

Mr. EwiNa We do not want your per- 
sonal history. 

WiTKBss. You seem to be so precise, I 
want to give you every thing connected 
with it 

Mr. EwiNO. We are not so precise as to 
your personal history. 

Witness. A little of it will not do you 
any harm. 

Mr. EwiNo. I do not think it will do any 
good in this case. 

Witness. We are all firee and equal men, 
and can talk as we please. 

Mr. EwiNO. If the Court wishes this ex- 
amination continued perpetually, this witness 
may be indulged in his lucubrations as to his 
history and answers to eveiy thing except the 
questions that I^ propose. I ask the Court to 
restrain him to enable me to get through the 
examination. 

The President. The witness has been told 
once that he must reply to the questiona 

Witness. I have answered every question 
that he has asked me, to the best of my 
ability. 

The President. We do not want any 
thing else but answers to the quesUona 

Witness. Very well, I will answer them. 

The President. If you do not do as you 
are directed, we will try 

WiTNEsa And make me do it 

The President. Yes, sir. 

Witness. Dr. Mudd drove a two-seated 
carriage ; it is what is termed a rockaway. 

When 1 saw Dr. Mudd going into Mrs. 
Surratt's house, Mr. Judson C. Jarboe was 
coming out I saw him shaking hands with 
a lady at the door as Mudd was going in. I 
took the lady to be Miss Surratt from her 
likeness to her mother. Jarboe had mur- 
dered one of our citizens, and I wanted to 
know who lived at the house he was visiting. 

I can not say when last I saw Dr. Mudd 
before the time I have referred to; he passed 
often on the road during last winter. I think 
I once saw him coming up with Herold. 

{pointing to the accused David E. Herold.] 
t might have been a year ago. ^ 

Cross-examined by Mr. Clampitt. 

It might have been about 11 o'clock when 
I saw Jarboe come out of the house as Mudd 
was going in. 

Q. Did you not say that you were on your 
way to a prayer meeting at the time? 

A. No, sir r I was on my way to see Dr. 
Butler. I said I was on my way to visit 
some families, and then in that neighborhood 
to go to prayer meeting. Being lame, I take 
pains to arrange my journeys so aa not to go 
over the same ground again. 

Orois-examined hy Mb. AiKSir. 

I am a minister now, and have been for 
fifteen years. I hold a secret oommissioa 
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under the Government to arrest deserters 
and disloyalists wherever I find them. I am 
a detective. I wish to discharge my duty 
toward the Government to the oest of my 
ability, but have never received one cent for 
any duty of that kind. 

[This witneM wu exceedinffir diacnniTe, and hit cxftm- 
liiftUoD waa conwqaently THry lenffthy- The abore narra- 
tion contains all tue material facts testified to.] 

John IT. Ward. 
For the Prosecution, — May 20. 

I live in the suburbs of Bryantown, Mary- 
land. On Saturday, the 15th of April, I 
went to the village as soon as I had finished 
my dinner, and was there at about 1 o'clock. 
As soon as I arrived, I obser\'ed that the 
military were in town with Lieutenant Dana, 
and that there was great excitement among 
the people as well as the mUitary. I went 
home, expecting that the soldiers would 
search the houses. Soon afterward a negro 
came up and said the President had been 
assassinated. I immediately left home and 
went again to the village. There I heard 
of the assassination. I also heard that the 
assassin's name was Booth. It was spoken 
of by everybody at Bryantown ; first by the 
military, and then by tiie citizens, and it was 
spread about that Booth was the assassin. I 
heard tliis, I suppose, between 1 and 2 o'clock. 

The village wa^ put un<ler martial law, 
and many of the people began to be excited 
about getting home, anj made application to 
the coninianding olHcor to let them go, but 
he refused to do ro. 1 went home. 

I think I saw Dr. Samuel Mudd there, but 
the e.xciteniont was so great that I can not 
say positively that I did. 

Cross-examined bi/ Mr. Ewixo. 

I could not tell precisely the time 1 left 
Bryantown, the second time I went up, but 
I suppose it was between 2 and 3 o'clock. 1 
did not hear that the President had been 
assassinateii the first time before I lefl Bry- 
antown; the first intimation I had of it was 
by the darkey. 

"Boose" was the name of the assassin, as 
spoken by the soldiers who were not familiar 
with language; they could not say Booth. 

JBy Mb. Ewino. 

Those who spoke audibly, told me that his 
name was Bootii, and those who seemed to 
have an amalgamation of the languages 
called it ♦•Boose." 

The darkey who told me that the Presi- 
dent was assassinated was Charles Bloyce, 
a brother to the one who has just testified. 
When he told me that the President had been 
assassinated, I immediately left home, and 
went to the village, where I found it a current 
report He did not tell me who did it 

My house, I suppose, is four or five miles 
from Dr. Mudd's. I could not state posi- 
tively til at it was Dr. Mudd I saw ; the per- 



son I supposed was the Doctor I saw abonl 
a quarter of 4 o'clock. I am personally 
acquainted with Dr. Mudd, and have been mi 
for two years and five montha « 

Fbank Bloyce (colored.) 
For the ProsecufiorL — May 20. 

I live in Charles County, Maryland, about 
half a mile from Bryantown. I was in Bry- 
antown on Saturday evening after the murder 
of the President, and saw I)r. Samuel Mudd 
there between 3 and 4 o'clock. I was in 
the store buying something when Dr. Madd 
came in. 

Cross-examined by Mr. Ewino. 

I left Bryantown before night I do not 
know what time Dr. Mudd left. Before 
night the place was guarded, and I heard 
that the President had been assassinated. 

Mrs. Eleanor Bloyce (colored.) 

For the Prosecution. — 3fay 19. 

I know the prisoner, Dr. Mudd ; he liFes 
about four miles from Bryantown, where I 
live. I saw him on the i5th of April last, 
riding into Bryantown late in the afternoon. 
There was a gentleman with him when he 
passed. I do not know that they went into 
town together ; they were together until thejf 
were out of mv si^rht It was but a short 
time until Dr. Mudd returned. When he 
ciimc back the gentleman was not with him. 
About eight or ten minutes after I saw him 
I wont into town myself. On arriving there 
I found the eol<iiers from "Washington, and 
then I heanl of the murder of the President; 
that he was shot on Friday night at the 
theater. I did not hear who shot him. 

Cross-examined ly Mr. Stone. 

When Dr. Mudd passed the first time, I saw 
a gentleman with him; when he returned, I 
did not see the gentleman with him. I was too 
far from tiie road to know what kind of look- 
ing gentleman he was. 1 reckon 1 live about 
a quarter of a mile from the road. I went to 
Bryantown in a very short time after he 
passed my house. I do not think Dr. Mudd 
staid in Bryantown a quarter of an hour, 
but I do not know, as I have not any thing 
to tell by; it was a dark, drizzly, foggy 
evening, getting late. 

I could not tell whether it was an old or 
young gentleman with the Doctor, he ap- 
peared to be riding a bay horse; I think the 
Doctor was riding a dark-gray horse, but I 
did not take nmch notice. They were riding 
side by side at a tolerable gait, not l;ister 
than persons usually ride in the country. 

I live on the right of the road that leade 
up to Dr. Mudd's. There is no road that 
turns out between my house and Bryantown, 
and the man that was with Dr. Mudd waa 
obliged to go through Bryantown, or come 
back the same way as he went^ I was not 
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at the door kII the time. I happened t. 
BtandiDg at the door when Dr. Miidd pawed 
and the gentleman with him, and when be 
returned alone. 

Ifaa. Bbokt Bbisooe (colored.) 
fbr the Proieattum. — Afay 19. 

I live at Mr. John McPherson'a, nbont a 
quarter of a mile from Bryantonn. I know 
Dr. Samuel Hudd. On Saturday, the day 
&Aer Uie President was murdered, about :S 
o'clock, as I was stABding in the kitchin- 
door, I law the Doctor riding into town witlj 
a strange gentlemsn. The gentleman wenl 
toward the bridge, and the doctor kept on 
to BryaotowD, and this gentleman came bai^k 
again. He kept on down the road to the 
Kwamp, when I saw him again. He ataid at 
the swamp till the Doctor came back, in 
about half an honr, I reckon. The bridge is 
in sight of the town, about half a mile ofl'. 
I went to town s very little while after tlie 
Doctor carae back. I there heard of the mur- 
der of the President, but I did not hear until 
two or three dajs after that the roan who 
kilted him was named Booth. 

Cms-examined by Ub. Stonb. 

The BWamp ie on the other side of thi' 
house, just below the bam. Dr. Mudd aTi<i 
this man went along together, and the lattLr 
Kopped at the bridge and carae back sgaLn, 
aud went as far as the swamp. I was down 
in the branch getting willows for Dr. Mnr 
shall, hut not in the same branch the gen- 
tleman was in, but I could see over into thnt 
branch. He was sitting there on the horhp. 
I saw him again going up the road with Br. 
(jamuel MuiM. 1 think both of them were 
on bay horses. They passed about 3 o'clock 
in the afternoon. A boy who was cuttirig 
wood at the wood-pile said, "There's a 
strange man ^oing with Dr. Sam; I don't 
know who he is." 

I started for Bryanlown when Dr. Mu-ld 
came back. The soldiers were in Bryantown 
when I got there. I told my mother, who 
has just testified, that day of having seen 
this man with Dr. Mudd, and the next dav 
I dso told Baker Johnson, Hr. Henry John- 
■on, and Maria £irby about iL 
Marous p. Nobtoh. 
For the Frotteutian. — June 3. 

Jfy Amibtakt Judos Adtocutb Bcbkbtt. 

1 was in in this city, stopping at the Na- 
tional Hotel, from about the lOth of January 
to the 10th of March lasL While there I 
knew J. Wilkes Booth by sight, hai«jng eeeii 
him act several times at the theater. 

I saw the accused, Samuel A. Mudd, under 
the following circumstances; A pmon hsflt- 
ilr entered my room, on the morning of tiic 
3ci of March, I think. He appeared some- 
what excited,^ade on apology, and said that 
b« had made a mistake; that be wasted \a 
12 



see Mr. Booth. I told him taat Booth'i 
room was nohably on the Boor above, the 
number I aid not know. My room having 
thus been entered by a person apparentiy 
excited, I left my writing and followed the 
person partly through the ball. As he went 
down the Sight of stairs to the story below, 
he turned and gave a look at me. It was 
his hasty apology and hasty departure that 
made me follow him. On entering the court- 
room this morning, T pointed out to the Hon. 
Horatio King the three prisoners I had seen 
at the National Hotel — Dr. Mudd, Atzerodt, 
and O'Laaghlin, When I pointed them out 
I did not know their names. 
[ Sea tHtlmoDT at KircBi P. Nortoa, MC* U*-] 
I recognize the person, Samoel A. Mudd, 
as the roan who entered my room on that 
occasion. It was either he or a man exactly 
tike him. I am enabled to fix the dale when 
he entered m^ rooro, first by the fact of its 
being immediately before the inauguration, 
also that it was on the morning of the day 
on which I was preparing my papers to argue 
a motion, pending before the Supreme Court, 
in the case of John Stalnthrop and Stephen 
G. Quini) against Wallis Hollister. I remem- 
ber the motion was argued on the day the 
person I speak of entered my room. He 
Imd on a black coaL His hat, which he 
held in bis hand, was, I think, a black one, 
but not a high-crowned hat. 

Orote-exavUned by Mit. EwiNA 
My impression is that it was after I heard 
the conver!«tion between Booth and Alre- 
rodt tlist Dr. Mudd entered my room, and I 
hare no doubt it was on the 3d of March. 
I occupied room No. 77 in the National 
Hotel at the time Dr. Mudd was dressed in 
black; he had on a black coat, no overcoat, 
I think, and his hat, which he had in his 
hand, was black ; I think it was a hat some- 
tliing like that, [pointing to the black silk 
hat of the President on the table,] bat not 
so high. 

By the CoiTBT. 
When Dr. Mudd entered my room he 
seemed somewhat excited, or perhaps in a 
hurry rather. He said he hod made a mis- 
take in the room, sad apologized in that 
way. The room I then occupied was No. 
77. I had perhaps ten days before been re- 
moved from room No. 120. 
See aleo the testimony of 

Louis J. Weichmann pBgea 113, Ilfl 

Lieut. Alexander Lovett page 87 

Lieutenant D. D. Dana » " 8S. 

William Williama " sa 

Simon Gavacan " 119; 

Joshua Lloyd " W. 

Thomas L. Gardiner. " 71. 

Miss Anna E. Sarratt. " 130. 

Wm ■Hottow. YWiv*''^'*^ • * ^*^ 
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JoHK C. Thompson. 
For the Defense.— May 26. 
By Mr. Stoke 

I reside in Charles CountVf Maryland. I 
had a slight acquaintance with a man named 
Booth; I was introduced to him by Dr. 
Queen, my father-in-law, about the latter 
part of October last, or perhaps in Novem- 
oer. He was brought to Dr. Queen's house 
by his son Joseph. None of the family, I 
believe, had ever seen or heard of him 
before; I know that I had not He brought 
a letter of introduction to Dr. Queen from 
some one in Montreal, of the name of Mar- 
tin, I think, who stated that this man Booth 
wanted to see the county. Booth's object 
in visiting the county was to purchase lands; 
he told me so himself, and made various 
inquiries of me respecting the price of land 
there, and about the roads in Charles Countv. 
I told him that land varied in price from f5 
to $50 per acre; poor land being worth only 
about iof while land with improvements, or 
on a river, would be worth $50 ; but I could 
not give him much information in regard to 
these matters, and referred him to Henry 
Mudd, Dr. Mudd's father, a large land-owner. 
He also inquired of me if there were any 
horses for sale in that neighborhood. I told 
him that I did not know of any, for the 
Government had been purchasing, and many 
of the neighbors had been taking their 
horses to Washington to sell. Booth told 
me, on the evening of his arrival at Dr. 
Queen's, that he had made some specula- 
tions or was a share-holder in some oil lands 
in Pennsvlvania ; and as well as I remcm- 
ber, he told me that he had made a good 
deal of money out of it, and I did not know 
but that he came down there for the purpose 
of investing. 

On the next morning, Sunday, I accom- 

ginied him and Dr. Queen to Church at 
ryantown. I happened to see Dr. Samuel 
A. Mudd ift front of the Church before 
entering, and spoke to him, and introduced 
Mr. Booth to him. Mr. Booth staid at Dr. 
Queen's that nieht and the next day. About 
the middle of the December following, if my 
memory serves me, Mr. Booth came down a 
second time to Dr. Queen's; he staid one 
night and left early next morning. I never 
saw him but on these two occasions, and do 
not know whither he went when he left Dr. 
Queen'a 

Orois-examined by Assistant Judob Advocate 

Burnett. 

I live about seven or eight miles fVom Dr. 
Samuel A. Mudd. I know the Doctor per- 



sonally, but am not intimately acquainted 
with him, or with his affairs. I do not know 
that Dr. Mudd owns lands, or whether he 
lives upon land that belongs to his lather; 
but I know that hid father is an extenaivv 
land-holder, and I told Mr. Booth that per- 
haps he might be able to purchase land 
from him. I saw the signature of the letter 
of introduction Booth brought; it was Mar- 
tin, I believe; the first name I forget Booth 
did not buy any lands in that neighborhood, 
to my knowledge. 

Dr. William T. Bowman. 

For the Defense, — May 27. 

By Mr. Ewiko. 

I reside at Bryantown, Charles County, 
Maryland. Some time in December last I 
met J. Wilkes Booth at Church, near Bry- 
antown. I was told it was Booth, the tra^ 
dian. A few days aAerward I ^w him 
again in Bryantown. After speaking to one 
or two other persons, he askca me if I knew 
any person who had any land to sell I told 
him I had a tract which I should like to 
dispose of, and took him to the window and 
pointed out the place to him. I told him 
the extent and price, etc. He asked me if 1 
had any horses to sell. I told him I had 
several I would sell. He then said, " I will 
be down in a couple of weeks and look at 
your land." ^ 

I have heard Dr. I^udd say he would like 
to sell his land. Last summer, when he 
could get no hands, he said he w6uld eell. 
I asked him what he expected to do in caae 
he sold hia land; he said he thought of 
going into business in Benedict, on the Pi^ 
tuxent River; it is in an easterly direction 
from Bryantown, and is our usual port for 
Charles County. 

Cross-examined by Assistant Judob Adtooatm 

Bingham. 

Some four or five days after Booth waa 
there, I saw Dr. Mudd. 1 told him I thought 
1 should now sell my land. He a.sked me to 
whom I expected to sell. I told him there 
was a man by the name of Booth, who said 
he was comine down to look at it, when ha 
said, *' That fellow promised to buy mine." 

.By Mr. Stonr. 

The distance from Bryantown to the Pa- 
tuxent is ten milea Matthias Point ie the 
nearest crossing on the Potomac from Bry« 
antown, and that is from fiAeen to sixteea 
miles. It is about fifteen miles from Bry- 
antown to Pope's Creek, whicll ie oppoeita 
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Katthias Point, on the Potomac, and about 
three miles and a half from there to Dr. 
Madd's. Mr. Henry L. Mudd, the father of 
Dr. Samud Mudd, owns a considerable 
amount of land in that neighborhood. 

Crou-^xamined by Assistant Judge Advocate 

Burnett. 

I live three miles and a half from Dr. 
Madd. Dr. Mudd is understood to own the 
land he lives on, as other people own their 
land, but I do not know of my own know- 
ledge that it belongs to him. 

Jeremiah Dter. 

For the Defense. — May 27. 

I have been living in Baltimore for two 
years; before that I lived from my childhood 
within half a mile of Dr. Samuel Mudd. I 
know Svlvester Eglent, who is a servant of 
Dr. Mu<id*s father; I also know Frank Eglent, 
Dick Washington, and Luke Washington. I 
never heard any conversation in wiiioh Dr. 
Madd said he would send Svlvester Eslent 
and his brother Frank Extent to Richmond. 
Such a conversation could not have taken 

fJace in August, as I lefl that country on the 
St of August for Baltimore, where I re- 
mained until October. I then heard that 
some thirty or forty of the hands had left, 
and I went down to hire other hands to se- 
cure the crop. I heard, when I got down 
there, that a man by the name of Turner 
bad started a report that he was going to 
catch all the negroes in that neighborhood 
and send then\ away. I never heard Dr. 
Mudd say any thing about sending off his 
hands to Richmond. I never met Dr. Mudd 
in company with Walter Bowie at his father's 
house. I know Milo Simms, Melvina Wash- 
ington, Elzee Eglent, and Mary Simms; they 
were all, I think, servants of Dr. Mudd's 
house in 1861. 

I know Andrew Gwynn very well. Since 
1861 he has been in the rebel army. About 
he let of September, 1861, I was in the 
neighborhood of Dr. Mudd's house for about 
a week. We were knocking about in the 
pines and around there. It was about the 
time Colonel Dwight's regiment was passing 
through, and there was a perfect panic in 
the neighborhood ; the report was that every- 
body was to be arrested. A great many were 
arrested. Mr. Gwynn and his brother came 
down in a fright, stating that they had been 
in the house to arrest them, or had been in- 
formed they were on their way there. I also 
received notice that I was to be arrested. 
The two Gwynns came down then; I met 
them there at Dr. Mudd's or my house, I do 
not know which; the farms are adjoining 
For several nights we slept in the pines be- 
tween his house and mine. That situation 
was a little inconvenient, and we moved over 
and lay, I think, one or two nights near his 
^ning. We* had acme bed-clothing there, 



obtained from Dr. Mudd's house and from 
ntine; most of it, I think, from Dr. Mudd's. 
Our meals were brought us by Dr. Mudd. 
The Doctor used to bring down a basket con- 
taining bread, meat, biscuit, and ham, and the 
colored girl, Mary Simms, I think, brought 
a pot of coffee. 

There is a large swamp between his house 
and mine. The first night we were on the 
other side of the swamp, after that we came 
within one hundred and fifly or two hun- 
dred yards of Mudd's house. The party con- 
sisted of Benjamin Gwynn, Andrew Gwynn, 
and myself. There was at the time a 
general stampede and panic in the com- 
munity. A good many lefl their homes, and 
went to their friends' houses, or from place 
to place. 

.When we were in the pines, I think Mr. 
Gwynn's horses were lefl at Dr. Mudd's, and 
were fed by the boys there; Milo Simms 
would be likely to attend to tliem. I re- 
member telling the children to keep a look 
out, and if any one came to let me know. 
We were all dressed in citizen's clothes. 

Alvin Brook, William Mudd, Vincent 
Mudd, and Albert Mudd might have come 
there while we were there, but I do not dis- 
tinctly remember. 

I have known Daniel J. Thomas since he 
was a boy, and I know his reputation for 
veracity in that neighborhood is such that 
very few men there have any confidence in 
him. His reputation is so bad that I would 
not believe him under oath. 

I have known Dr. Mudd since he was a 
boy. I have never heard the slightest thing 
against him. He has always been regarded 
as a good citizen; he has a good reputation 
for peace, order, and ^ood citizenship. I have 
always considered him a kind and humane 
master. I never knew of any thing to the 
contrary, except his shooting his servant, 
which he told me of the same day it happened. 

Oross-examined hy the Judge Adtooatb. 

I have never heard Thomas charged with 
having sworn falsely. He is a noisy, talk- 
ative man, but is unquestionably loyal 1 
can not say that I have evpr heard a man 
of known loyalty speak of Mr. Thomas ai* 
a man they would not believe under oath. 

I am not aware that I have been guilty of 
any disloyalty toward the Government; I 
certainly never wanted to see two Govern- 
ments here, and I think I have desired that 
the Government of the United States might 
succeed in its endeavors to suppress the re- 
bellion, and I have persuadca young men 
from going on the other side. 

I was a member of a military organiza- 
tion in 1861, the object of which was, 1 be- 
lieve, to stand by the State of Maryland in 
the event of its taking ground against the 
fiovemment of the United Statea 

Q. At the time of which you speak, the 
fall of 1861, waa the tabv«(&^ <^^ \J^^ Lks^ 
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latare of Httryland pauing ftn ordinance of 
luch discaswd among jon? 



A. I do not know; I protuibl; heard Uie 
subject epokcD of rery often, but I do nol 
know that it was discussed to anj extent I 
may have heard it spoken of in crowda or 
congregations, but so far as conversing wiLIj 
M17 particular person on that subject is con- 
earned, I have no knowledge of it 

Q. Bid 70U not suppose that the orgimi- 
Mtion of which jou were a member was at 
that time regard^ as diek>;al by the GoTErn- 
inent, and hence feared urestT 

A. I hardlj know how to answer lliat 

Siestion. That was in the incipienc]' of Ilie 
ing, and it was hardly time for men to re- 
flect and give their minds room to see what 
wonld be the result of rebellion and civil 
war; it was in the start, when ever; iliing 
was wild excitement and enthueinsm ; and of 
course I can hardlv answer that qaesticii. 

I do not know that I particularly rejoiced 
at the success of the rebels at the first baiLlc 
of Bull Run. I might have been like a good 
man; others at that time ; I suppoeE< i 
STRipathiea were with the rebela Wl, 
Hichmond was takon, my sympathies wt 
on the side of the Qovemment; I wani 
lo see the war stopped. I believe the Unit 
States were pursuing the right course, exc^pi 
in emancipating the slaves; I thought tliai 
was wrong. 

By Mb. Ewimo. 

I have notseen a great deal of Mr. Thomas 
' fer the past two or three years; my estiiiiiil? 
of his reputation for truth and veracity ia 
based upon my knowledge of that reput^iiinn 
for several years back. I know he has not 
borneagood reputation for truth andver(n;iiy 
ta that neighborhood since he was a boy. I 
1 have heard him spoken of as one wlio 
would tattle a great deal, and tell Blories, and 
■ay a great many things that were not Inie. 

The military company of which 1 huvi? 
Spoken waa organized, J think, in 1859, iin- 
der the authority of Governor Hicka. On 
the 22d of February, 1860, we were up hen 
in Waahington, at the inauguration of the 
■latua 

By the Court. 

Oar company broke up immediately on the 
breaking out of the war, and a great ninny 
left andjoined the rebel army. I thirik it 
was regarded by the Government as a disloyal 
onanization at the breaking out of the war, 

Hr. Thomas was, 1 think, a candidate for 
a seat in the House of Delegates of Uary- 
laud a year or two ago. 

By Kn. Ewino. 

I do not think Thomas was nominated ; I 
H>w his name in the newspaper, and I paw 
him at the polls on the day of the election ; 
iM waa then very confident of his election, 

Tha military organization to which I be- 



breaking out of the n 

Becallcd/or tht De/erae. — May 27. 

I know John H. Burratt; I have seen bim 

on hie father's place, at Surrattsville. Thia 

fbotonaph of him [the one in evidence] ia, 
think, a good likeness. I have not seaa 
him for a year and a half or two years. 
By Ma. Stokb. 
Dr. Uudd does not live on any of tha 
direct roads leading from Washitiglon to Uia 
Potomac. A person leaving Washington, in- 
tending to strike the Potomac above Pope'a 
Creek or Upper Cedar Point Neck, would go 
out of bis way seven or eight ir='-- ' 



nearest Dr. Mudd'e at Troy, where th« 

tin road cro»ies. That is seven or eight 

les from Dr. Mudd's place; so that a per- 

_.n would go out of his way sixteen miles to 

call at Dr. Mudd's, and by the nearest roA 

Id be ten or twelve miles. Dr. Hudd'a 

is considerably nearer the PatuxenI 

thnn the Potomac All the shipping from 

his farm is done on the PatiixenL 1 think 

Pope's Creek on this tide of the Potomac is 

irly oppoeitc Matthias Point, in Virginia. 

Recalled for tht Iiefen»e.~Mm/ 30. 

Oroee-examined by Assistant Jdehik Adtocatb 

BiKOHAM. 

In September, 1861, I accompanied Benia- 
in Gwynn and Andrew Gwvnn to Virginia. 
I think we remained in ICichmond four weeks; 
was sick there for two weeks. We sup- 
eed we were to be arreated, and we went to 
chraond to avoid it We were in the pinea 
Dr. Mudd's four or five days before we left. 
I belonged to a cavalry company, but 1 caa 
not spy that it was hostile to the Qovem- 
menl and Administration of the United 
:3tate8. I suppose, if Maryland had passed 
llie ordinance of eeeesaion, in all probability 
company would have been in the rebel 
army, but I can not say that it was an organ- 
ization to support Maryland in so doing, I 
am not aware that J publicly proclaimed 
myself in favor of the secession of Mary- 
land ; 1 may have done »o, but I do not now 
recollecL 1 have not been over the lin«a 
ice the time 1 have referred to. 
I have been at Dr. Mudd's eeveral timca 
during the past two or three years. In going 
backward and forward from Baltimore, I gen- 
trally make Dr. Mudd's my head-quarlera. 
By Ma. Ewiko, 
I am brother-in-law to Dr. Mudd, I faara 
.wo or three sisters in that neighborhood, 
ind I go to see them all. When I retnrnea 
from Virginia I took the oath of allegiance^ 
and I have never, to my knowlcdM, vio 
lated it. 
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Altih J. Bbo^ 

.Rt tht I>^entt.~May 27. 

£y Mb. Ewiko. 

I liftve bMR living at Calvert College, new 
WindBor, HBryUnd, since September last; 
' before that I worked for Dr. Saiuue) Mudd. 
I went there in Januarj, 1864 While living 
at Dr. Hudd's I never saw Captain or Lieu- 
renant Perry, or Captain White, from Ten- 
iieeaee. I know Ur. Benjamin Qwynn and 
Andrew Qwynn, bat I did not see either of 
them at Dr. Kudd'a. I know John H. Sur- 
ratt) I saw him in Prince Qeoice'a County 
last AuguBt. While at Dr. Uudd'a I never 
aaw nor have I any knowledge of those per- 
•ona aleeping in the woods at Dr. Madd's; 
1 (terer saw any evidence that they did. I 
was in the atable morning, noon, and night, 
but I never aaw any atranee horses there. 
While living at Dr. Hudd'a, I look mj meals 
Mid sl^ in the house. 

In 1»I Iwas living at Jerry Dyer's, which 
ie just fMTOse the swamp from Dr. Undd'B 
plaoe. I know of pereODS sloping in the 
woods in 1861, the Qret year of the war. I 
know of Jerry Dyer and Benjamin Qwynn 
dodging about there in the wooda. I have 
Boteeen Andrew Qwynn since then. 



[ Pbotofnpb or Joba B. Swnlt uUUUd to Oa wit- 

I know that picture. It is John H. Sur- 
ratL 1 saw him about the middle of August 
last, about sixteen miles from Dr. Kudd'a. 
Mc one was at Dr. Mudd'a while I was there, 
bat the neiebbors round, William A. Hudd, 
Albert Mudd, and Coiistantine Mudd. 1 
kasw all who come there i there were no 
□ever saw Booth. 



Frauk WiaBiNOTOM (colored.) 

fhr iht 7>5fti«#«.— Jfny 27. 

By Mb. Stoxb. 

1 lived the whole of last year at Dr. Samuel 
Uudd'a. I was his plowman; I am working 
there etilL I was there every day, except 
Bandaya and holidays, and I was in the 
stable night and morning, and at 12 o'clock. 
I was often at the spring. I took my meals 
in the kitchen of Dr. Mndd's house 

I know Ur. Andrew Qwynn and Mr. Benja-! 
min Qwynn by sight It has been fonr years | 
since I saw Mr. Andrew 0wynn. I never 
xaw any one camped out in the wood^ at Dr. 
Mndd'a. I never saw any one there called 
Captain Perry or Lieutenant Perry, or Captain 
White, and I have never seen any stninge 
ItOfvcs in the stable. I know Xarj Simna 

Q. What do the servants there in the 
neighborhood think of her character for tell- 
iog the truth 7 

A. She vaa nerer known to tell the trath. 



Q. Prom her general character among the 
eervanta in the neighborhood for telling the 
truth, would you believe her on oath T 

Q. How did Dr. Undd treat bis aervanta ? 
A. Be treated them pretty well 
Q. How did be treat you? 
A, He treated fbsflrsl-rBte. Ihadnofenlt 
to find with him. 

[EiUUUnf ■ »bato(nVli at Jdlin H. Ssmtt.] 

I do not know him; I never saw htm. 
Ctv*»-txamintd by tht Judob Adtooatb. 

I havelcnown Ifarr Simms ever since she 
was a small girl Outers on the place think 
of Mary Simina OS I do. I was not on the 
place when Dr, ICadd shot one of bis serv- 
ante. I knew him, but have not seen him 
ainxM the second year of the war, 

nie wltuiawM UnMtdtolook U Ihs kchhA, SiTld 

I never eaw bin. I do not know any of 
the prisoners, excepting Dr. Samuel Hudd. 

I was home on Saturday, the day the 
President was killed, when two men called 
at Dr. Mudd'a I took tbeir horses. I gotB 
glimpse of one of them as he was standing 
tn the door, just aa the day woe breaking. 
Crois-txamiiud by AsstsTANT Judge Advocatb 
Bdrnbtt. 

Two stray horses came there the day after 
the asBaKsination ; I put them in the etoble, 
and fed them. One was a bay, and the other 
was a lai^ roan. They came there jnM 
about^daybreaic At noon the bay woe gone, 



sent there [Herold] ride the bay one, or the 
Doctor? 
A. I do not know; I never saw him on a 

Q. You know yon took oat the bay one 
and Dr. Mudd's xray T 

A. Yea, sir. 

I do not know where they went Whea 
I brought out the horsea, I went to the field, 
and did not come back till sundown, ana 
both horses, the bay and the roan, were then 
gone. Dr, Mudd has only two servants now, 
myself and Baptist Wauiington, who is a 
carpenter. 

I get (130 a year wages. I do not know 
that I shall get any thing for this extra job. 
"~ one has promised me an; thin^ for 
iHiiiiing here, or said any thinj; about iL I 
do not know about any arms Being broueht 
to Dr, Mudd's at any time, nor was any thjng 
said that I know about Rachel Spencer bury- 
ing any arms for Dr. Undd. 

Baptut WABHimmnt (colored.) 

/W Iha I>^enu.~-May 27. 

By Ub. Stonb. 

I worked Ibr Dr. Bamnel Mudd last vear. 

I fat apikT<yiQi\»\.ii«» Vik'WMHbv'DA.'QBM 
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kitchen. X worked there from either Janu- 
ary or February until August, and then came 
to Washington, and staid Tiere about a month, 
when I went back to Dr. Mudd and staid 
there until Christmaa I never heard of 
anybody being camped about the spring, or 
sleeping in the woods at Dr. Mudd's last 
year. I used to be down at the spring pretty 
often, but 1 did not see anybody there. I 
do not know Captain Ben. Gwynn or An- 
drew Gwynn, and I never saw or heard of 
Captain White or Captain Perry being at 
Dr. Mudd's; nor did I ever know of any 
horses belonging to strangers being in the 
stable. I did most of my work, sawing-out 
and framing, at the stable. I was at the 
stable every day while 1 was at work, ezceptr 
ine Sundays and holidays. 

I know Mary Simms, the colored girl, that 
lived at Dr. Mudd's. Nobody that knew her 
put much confidence in her. Mary Simms 
minded the children, and waited on the table 
•ometime& 

Q. How did Dr. Mudd treat his servants? 

A. He always treated his servants very 
well, so far as I knew. 

Q. How did he treat you? 

A. He treated me very well I was always 
very well satisfied with the accommodations 
he gave me when I was there. 

Oross-^xamined by Assistant Judob Adyocate 

Bingham. 

I did not belong to Dr. Mudd, but was hired 
out to him. I was the slave of Mrs. Lydia 
Dyer, originally of the family of Jerry Dyer. 

lExbibiting to thewitneos a photograph of John II. Sur- 

ratt.J 

I do not know that man ; I never saw him 
at Dr. Mudd's that I know. 

Mrs. Maby Janb Simms. 
For the Defence. — May 27. 

I lived with Dr. Samuel Mudd during the 
year 1864, except when I was at my sister's 
visiting. I never staid over two or three 
weeks at my sisters. 

I know Captain Bennett Gwynn and Mr. 
Andrew Gwynn. Mr. John H. Surratt I 
have seen since. I saw none of those per- 
sons at Dr. Mudd's last year; none of them 
were in the woods and fed from the house 
that I saw or heard of. I visited my sister 
last March twelve months, and was at Dr. 
Mudd's pretty much all the spring, summer, 
and fall 

Bennett F. Gwynn. 

For the DefeMC^May 2a 

By Mr. Ewino. 

My name is Bennett F. Gwynn. I am 
sometimes called Ben. Gwynn. Andrew and 
George Gwynn are my brothers. Of Captain 
White from Tennessee, Captain Perry, or 
Lieutenant Perry, I know nothing. I never 
heard of such persona 



About the latter part of Augnst, 1861, I 
was with my brother, Andrew J. Gwynn, 
Mr. Jerry Dyer, and Alvin Brook, at Dr. 
Mudd's place. About that time General 
Sickles came over into Maryland, arreatibg 
almost evervbody. I was told I was to be 
arrested, and 1 went out of the neighborhood 
awhile to avoid it I went down into Charles 
County; staid abont among friends there for 
a week or so, as almost everybody else waa 
doing. There was a good deal of running 
about that time. 

Q. Go on and tell all about it 

Assistant Judge Advocate Binohax ob- 
jected. What occurred in 1861 was not in 
issue. 

Mr. EwiKO said that the prosecution hnd 
called four or five witnesses to prove that 
several persons, among whom was the wit- 
ness now on the stand, had been concealed 
in the neighborhood of Dr. Mudd's house fat 
a week, and that their meals were brought 
to them by him or his servants, and had 
attempted to show that those persons were in 
the Confederate service, and that Dr. Mudd 
was guilty of treason in assisting them to 
secrete themselves, and had stated that that 
occurrence took place last year or the Tear 
before. To prove by this witness and otberi 
that no such thing occurred last year or the 
year before, might not be regarded aa % 
complete answer to the allegation, and hence 
it was proposed now to show that the trane- 
action referred to took place in 1861, at the 
beginning of the war, at a time of general 
terror in the community, and that some of 
the persons, alleged to have been concealed 
there, were not there. To withhold from the 
accused the right to prove this would be 
denying to him a most legitimate line of 
defense. 

Assistant Judge Advocate Bingham replied, 
that the Government had introduced no tee- 
tiniony in regard to any such transaction, in 
1861; and hence the testimpny now pro- 
posed to be introduced was irrelevant and 
immaterial. If the witness should swear 
falsely as to that, it would not be leg;al 
perjury, because it was a matter not in ie- 
sue. The witness could be inquired of as to 
the time when it was stated he had been 
there, but not as to what occurred in 1861. 

The Commission sustained the objection. 

Q. Where did you and the party who were 
with you near Dr. Mudd's, sleep? 

A. We slept in the pines hear the spring. 
We had some counterpanes which were fur- 
nished by Dr. Mudd, who brought our meala 
We were there in the pines four or five days. 
While we were there we often went to Dr. 
Mudd's house; almost evcrv day, I think. 
Our horses, though I do not know positively, 
were, 1 suppose, attended to by Dr. Mudd a 
servant. I have not been in Dr. Mudd*B 
house or near his place since about the 6th 
of November, 1861. 

Some time from the 5th to the 10th of 
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November, 1861, I came up to Washington tain White, or a Captain or Lieutenant Perrj, 

to give myself up, as I was tired of being about Dr. Mudd's premises. I did not see 

away froni home. When I came here, they Mr. Andrew Gwynn about his premises last 

•aid there were no charges filed against me; year; I have not seen him since he left for 

00 I took the oath and went home. the South. I never saw any person staying 
My brother, Andrew Gwynn, has been out in the woods, at Dr. Samuel Mudd's, any 

South, I understand, since August, 1861. He time last year. I remember seeing Mr. Ben- 

reeided some eight or ten miles from my nett Gwynn on his horse, talking with the 

l^ce. He returned once, I understood, last Doctor. T understood Mr. Gwynn had been 

winter, but I did not see him, and did not scouting. That was in the fall of the first 

. know it I have been living in Prince year of the war. 
George's County since 1861. 

I know John H. Surratt At the time we Chables Blotob (colored.) 

were in tlie pines, he was, I believe, at St p^ ^^ Defmac-^uns 3. 

Charles College. •' 

Cross-examined by the Judob Advooatb. ^ 

_,, ^. - ^ J • loci I know the prisoner. Dr. Samuel A. Mudd; 

The parties who were arrested in 1861 j ^^ ^^^^^ l^j^ j^^^g^ Saturday nights, and 
were mostly members of volunteer military ^^^^ ^^^ ^^ Saturday and Sunday, all last 
companies, comniissioned by Governor Hicka ^^^^ ^ ^^^^ ^^^ Iq^j^ of April to the 

1 was captain of a cavalry company down gOth of May, when I went out to haul seine, 
there. It was called the Honae Guard, and j commenced going to Dr. Mudd's on the 
was for the purpose of protection in the igth day after Christmas, the same day that 
neighborhood. There was at that time a j^jj^ ^„„ ^j ^jf ^^^^ ^^^ ^^ 
great deal of dissatisfaction among the blacks, there every Saturday night and all day Sun- 
and those in the neighborhood thought it ^^ ^^^^^ ^l^^n I ^^^t to Church. I 
would be a good plan to organize, and com- ^j j ^^^ ^^^ 3^^ ^^ Andrew Gwynn at Dr. 
pames were organized all through the coun- j^^^^,^ ^^^^ ^1,^ ^^^ commenced, about four 
tiea I petitioned Governor Hicks, and he ^^^^ j g^^^ them passing along by Mr. 
gave me a commission. . ^^ ^ . Oyer's. I neither saw nor heard any thing 

Q. Was It not understood that these were ^^ ^^^^ jjowie, John H. Surratt, Captain 

State organizations and intended to stand by ^hite of Tennessee, Captain Perry, Lieu- 

the State m any disloyal position it might tenant Perry, or Booth at Dr. Mudd's while I 

take against the Government? ^aa there; and I do not know of any rebel 

A. That was my impression of them. officers or soldiers being there. I never saw 

Q. And you were a captain of one of those anybody at his house dressed in any kind of 

companies? uniform. 

A. Yes, 8ir. , ^ . ,., , The colored folks there alwavs laughed at 

Q. You felt, therefore, that it was likely ^ary Simms; they said she told such lies 

▼ou would be arrested? ^ ^., ^ , they could not believe her. They said the 

A. I do not know that I did from that g^me of Milo Simms. I thought he was a 

Some of the members of my company were 1;^^^ f^j, j^^ ^^^^ ^ tgH ^^ jjeg sometimes. I 

arrested, and I underetood there was an ^^11 Dr. Samuel Mudd a firstrrate man to his 

order for my arrest, and I lea servants; I never saw him whip any of thena, 

Q. You slept there in Uie pines for the j,op heard of his whipping them. They did 

•ole purpose of escaping that arrest? pretty much as they pleased, as far as I saw. 

A. Yes, sir. Dr. Mudd knew why we were J ^ever heard a word of his sending or threat- 
hiding in the pines, and why he was feeding enj^g ^ g^^d any of his servanto to Rich- 
«« there. mond. 

.By Mr. Ewino. OoM-«pamin«/iy Assistant Judge Adtocath 

The company of which I was captain was Bikoham. 

organized in Prince George s County, I think, Q. Did you ever hear any thing about his 

in the winter of 1860. I think we com- shooting any of his servants ? 

menced getting it up before the election of A. I did hear that 

Mr. Lincoln. Dr. Mudd was, I think, a Q. Do you think that is first-rate business? 

member of a company organized in Bryan- A. I do not know about that 
town, but I do not know it of my own 
knowledge. 



William A. Mudd. 



IMPEACHMENT OF D AN'L J. THOMAS. 



Far the Defense.— May 30. John H. Downing. 

By Mr. Ewino. ^o^ ^^« De/ense.^May 29. 

I live about a mile and a quarter or a ^^ ^^ Ewino. 

mile and a half from Dr. Samuel Mudd. I I live near Mount Pleasant in Charles 

never saw any person by the name of Cap- County, Md. I am rery wen acquainted 
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with the aocuaed, Samuel A. Hudd, and also 
with Daniel J. Thomas, both of whom were 
raised right by me. 

Some time this spring, between the Ist and 
the 15th of March, I think, Daniel Thomas 
was at my house, and while there Dr. Mudd 
oame in, and staid about half an hour. Dr. 
Mudd did not, in conversation at that time, say 
that Abraham Lincoln was an abolitionist, and 
that the whole Cabinet were such, or that he 
thought the South would never be subjugated 
under abolition doctrines, or that the rresi- 
dent, and all the Cabinet, and every Union 
man in the State of Maryland would be killed 
in six or seven weeka No such words were 
spoken in the house to my knowledge, and I 
staid there all the time. After I had been 
sitting there half an hour, I got up and 
widk^ to the piazza, and Dr. Mudd followed 
me immediately, and told me his business; 
that he had come to collect a little doctor's 
bill, and then went directly homa 

Dr. Mudd and Thomas could have had no 
conversation at that time but what I heard ; 
I was close to them, Thomas sitting between 
me and Dr. Mudd, and if they had whispered 
I should have heard it The President's 
name was not mentioned during Dr. Mudd's 
stay, and I do not recollect that Thomas 
mentioned it while he was at my house, and 
he had been there two or three hours before 
Dr. Mudd came, and remained fully an hour 
after he left Nor was an^ reference made to 
any member of the Cabmet, nor to killing 
anybody; I am sure I should have remem- 
bered it if a word of the kind had been men- 
tioned. Daniel Thomas and I meet each 
other very frequently, but I never heard him 
mention a word of the kind to me any time, 
neither before the assassination nor since. 

I do not recollect Dr. Mudd's saying to me 
on tliat occasion that he did not consider the 
oath of allegiance worth a chew of tobacco ; 
to my knowledge nothing of the kind was 
■aid. I can not recollect all the conversa- 
tion; but they commenced talking about de- 
tectives, and Daniel Thomas told Dr. Mudd 
that he was appointed detective, and spoke 
of several others — Jerry Mudd. Dr. George 
Mud'i, Joe Padgett, I think^ and perhaps one 
of the Hawkinses, who were also detectives ; 
but he said he would never catch anybody; 
that he would go to their houses because it 
was his duty, but he would never catch any- 
body ; that he was not bound to catch them. 

Cross-examined by Assistant Judob Advocate 

Bingham. 

Dr. Mudd and Thomas were talking all 
that half hour; their talk was pretty much 
about detectives; that is all I recollect of it. 
I believe it took Thomas pretty much a whole 
half hour to say that he was a detective, and 
did not catch anybody; he was telling a 
whole parcel of foolish things. I had no 
conversation, none at all; Dr. Mudd and 
Thomas only were talking. I believe Dr. 



Mudd compared Tbomae to a jack, hueanip 
he said he was app<Hnted a Deputy ProTQifl 
Marshal under Colonel Miller; and said, "I 
think, Daniel, I am much better educated thftB 
you are, and I do not think I am oapabU 
of filling that office myself, and I do nol 
think you are." I was irritated when he 
called Thomas a jack, as it was in my houaet 
I then got up, and Dr. Mudd followed me to 
the door; he was not half a second behind 
me. If Mudd called Thomas an abolitioDist 
as well as a jack, I did not hear it When 
Mudd called Thomas a jack, he might have 
been mad at the idea of hia being a DepcUy 
Provost Marshal 

By Mr. Ewino. 

It was cold weather at the time, and we 
sat close by the fire, Thomas between me 
and Mudd, and I heard every word of the 
conversation that took plaoe. 

Dr. John C. Thomas. 

For the Defense,— May 26. 

By Mb. Stonk 

I reside in Woodville, Prince Geofff^'a 
County, Md., and have been a i»'acticiog 
physician for nineteen yeara I am a brother 
of Daniel Thomas, who has testified here. 

On the Sunday morning afler Dr. Mudd'* 
arrest, my brother came to Woodville Church ; 
and as he was just from Bryantown the dav 
before, we asked him the newa He was full 
of news of the arrest of Dr. Mudd, and the 
boot having been found with him, etc., and 
then during the conversation he spoke of 
what Dr. Mudd had told him a few weeks 
before, in relation to the assassination of the 
President Mr. Sullivan Wood and several 
other geutlemen were present He had never 
mentioned tlie subject to me before that timCi 
and I am certain tliat in that same conver- 
sation he spoke of Booth's boot being found 
in Dr. Mudd's house. 

I have attended my brother professionally 
in some serious attacks. About siz yeace 
ago he had a very seriouH paralvtic attack- 
partial paralysis of the face and part of the 
body, lie labored under considerable nervous 
depression for some time before he recovered. 
Ue was mentally affected from it His min4 
was not exactly right for a long time, and I 
am under the impression that it is not now 
at all times; and on these occasions he is 
credulous and very talkative. He is very 
apt to tell every thing he hears, and believe 
every thing he hears. I do not pretend to 
say that he would tell things that he did not 
hear, or make up things; but he is very 
talkative. 

His reason may be somewhat affected, and 
his memory also, when these attacks come 
on. He has fainting spells, and is confined 
to his bed; but when he is up, and in the 
eigoymcnt of good health, he seems to be 
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wrtioiiri. Thme ftitacki come on at no fMr- 
iianltt time. When they do come on, he 
labors under great nenrous depressioD, and 
hae to be stimulated materially sometimea 
Ha has not had an attack now for some time ; 
bis health has been better. 

Oro»-€Xttnun€d by Assistant Judob Adyogatb 

Bingham. 

H was on the Sanday after the soldiers 
were at Bryantown that my brother told 
mm that Pr. Mudd had said that Lincoln, 
aad the whole Cabinet, and all the Union 
men of Maryland would be killed in a few 
weeks; that was the first I heard any thing 
about it 

By the Court. 

iCjr brother seemed to be as rational on that 
SwuukT as I ever saw him ; he was not at all 
«Kcited, and I think he was quite capable of 
lalling the truth on that day. I had no doubt 
Id my mind at that time that Dr. Mudd had 
aaid this, though I thought he might probably 
bare said it in joka At first I thought my 
teother was jesting, and told him that if it was 
AOt true he should not say so, and he said it was 
oerlainly true; that Dr. Mudd had made the 
statement in Bryantown; and I supposed it 
was 00. I do not suppose my brother would 
•waar to any thing tnat was not true. 

Jambs W. Bichabds. 
For the D^ense^—^une 6. 

I live near Horsehead, Prince George's 
Conntv, Md. On the let of June last I met 
l^niel J. Thomas, in company with John 
%. Richardson, Benjamin J. Navlor, Qeorge 
Lynch, Lemuel Watson, and William Watson, 
at the door-yard of Mr. William Watson, 
jMtr Horsehead. Mr. Thomas said that he 
liad asked Mr. William Watson and Mr. Ben- 
iamin J. Naylor for a certificate, stating that 
m was entitled to the reward, or a portion of 
Hie reward, that was offered for the arrest of 
Booth and his accomplices; and he thought, 
ff he could get a certificate from them to that 
aflfeety he would be entitled to a portion of the 
Tvward in the event of Dr. Mudd'e being 
convicted, as he (Mudd) was considered one 
of Booth's accomplices. The reward, Mr. 
Thomas said, was $10,000; he stated that the 
certificate was to certify that he informed 
ihem concerning Dr. Mudd's arrest I do 
not think he wanted a certificate stating that 
he was the cause of Dr. Mudd's being arrested. 
He said, if Dr. Mudd was convictai, he was 
entitled to a portion of the reward. 

I have known Daniel J. Thomas for the 
paat five years; his reputation in the com- 
munity for veracity is very bad. In any 
thing in which he had a prejudice, or where 
any money was at stake, I would not believe 
him under oath. 



Ckvti-^xamined hy Assistant JtmoB Adtoqabb 

BlNOHAM. 

When I rode up, Mr. Lemuel Watson re- 
marked to me, "You are a justice of the 
peace ; I am elad you have, come ; I want you 
to try a case n ere. Daniel says he is entitled 
to so much reward, and I want you to say 
what you think of it" I do not remembor 
what reply I made to thia Mr. Thomas 
stated that he had applied to Mr. Watson and 
Mr. Naylor for a certificate to the efiect that 
he had informed tliem concerning Dr. Mudd's 
arrest, and that, if he could get such a certifi- 
cate, he would be entitled to a portion of the 
reward. We told him that we thought he 
was entitled to $20,000, by way of a joke. 
Both William Watson and myself told him 
thia I remarked to him that I did not think 
$10,000 was enoueh, and I thought he would 
better take $20,000. Thomas said he would 
not want me to swear to a lie for him tojgii 
$10,000. I understood Thomas pretendeoto 
Mr. William Watson that he had told him 
of the arrest of Dr. Mudd. 

^ By Mb. Ewing. 

I have always been a loyal man. and a 
hearty supporter of the measures of tne GKyr- 
ernment for the suppression of the rebellion; 
I voted for Lincoln and Johnson. 

In 1861 I met Mr. Thomas on my way 
from teaching school. He said that he waa 
^oing to join the Southern army, and that he 
intended to come back, when Beauregard 
would cross, and bans a man by the name of 
Thomas B. Smith. Thomas was not a loyal 
man at the beginning of the war. 

LMr. Ewuro offertd th« fbUowlng ia evideiiM :] 

[OTPIOIAL.] 

Wae DspABTMxirr. 1 
WMhiDjeton, April 90, IMS./ 

One Hundred Thousand Dollars ReuHsrd. 

The murderer of our late beloved Presidea^ 
Abraham Lincoln, is still at lai^e. Pi^ 
thousand dollars reward will be paid by tibia 
department for his apprehension^ in addition 
to any rewards offered by municipal authori- 
ties or state exeoutivea Twenty-five thouaand 
dollars reward will be paid for the apprehoap 
sion of G. A. Atzerodt, soinetimes called 
" Port Tobacco," one of Booth's accomplice. 
Twenty-five thousand dollars reward will ba 
paid for the apprehension of David £. Herold, 
another of Booth's acoomplioea Liberal re> 
wards will be paid for any information that 
shall conduce to the arrest of either of the 
above-named criminals or their acoomplioea 
All persons harboring or screening the said 
persons, or either of Uiem, or aiding^ or asaia^ 
mg their concealment or escape, will be 
treated as accomplices in the murder of iha 
President and the attempted assassination af 
the Secretary of State, and shall be auliiieol 
to trial befoie a military comiwiiaion^ and Ifai 
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paniBhrnent of death. Let the stain of inno- 
oent blood be removed from the land by the 
arrest and punishment of the murderers. 

All good citizens are exhorted to aid public 
justice on this occasion. Every man should 
consider his own conscience charged with 
this solemn duty, and rest neither night nor 
day until it be accomplished. 

EDWIN M. STANTON, 
Secretary of War, 

William J. Watsok. 

For the Defense, — June 9. 

By Mb. Ewino. 

I live in the Eighth Election District, 
Prince George's County, Maryland. I am 
Acquainted, though not intimately, with Dan- 
iel J. Thomaa I was in my door yard, near 
Horsehead, on the Ist of June, with John R. 
Richardson, Benjamin Naj^lor, George Lynch, 
Lemuel Watson, and Daniel J. Thomas. On 
that occasion, Daniel J. Thomas said, if my 
memory serves me ri^ht, that if Dr. Mudd 
was convicted upon his testimony, he would 
then have given conclusive evidence that he 

Sve information that led to the detection of 
e conspiratora 

He said he thought his portion of the re- 
ward ought to be 1^10,000, and he asked me 
if I would not, as the best loyal man in 
Prince George's County, give him a certifi- 
cate of how much I thought he ought to be 
entitled to. 

Orose-examined by Assistant Judge Advocate 

BiNGUAX. 

I told him I did not think he was entitled 
to any portion of the reward, and would give 
him no certificate. I then appealed to his 
conscience in the most powerful manner I 
could, and asked him if he believed he was 
entitled to the reward? I did this three 
times, but he waived the question every time 
by saying that Daniel Hawkins said he was 
entitled to it He did not say that Daniel 
Hawkins had told him, but that he had told 
somebody else so. Thomas then asked Mr. 
Benjamin J. Naylor, I think, if he did not 
mention to him and to Arthur D. Gibson, 
before the killing of the President, the Ian- 
ffua^ that Dr. Mudd had used to him. Mr. 
Naylor said that he had never done it before 
or afler. 

When I was appealing to his conscience 
in regard to the matter, Mr. James Richards, 
a magistrate in the neighborhood, rode up, 
and my brother, Joseph L. Watson, or Lem- 
uel Watson as he is called, appealed to him, 
saying, "There is a contest going on here 
between Billy and Daniel; you are a magis- 
trate, and I want you to decide it between 
ihem." Mr. Richards said, " Lem, let us say 
that he is entitled to $20,000 of the reward.^' 
ICr. Thomas then said, "No, sir, I would 
not have either of you gentlemen swear 



falsely, though by your doing to it would a3tf% 
me $20,000.'^ Thatiswhat lunderatoodlfai 
to say. 

By Mr. Ewino. 

Mr. Richards did not offer to take m him 
oath. He was joking; I am confident of 
that> Mr. Richards is a true Union man. 

By Assistant Judge Adyocatb Binohak. 

Q. Do you not consider that Danid J. 
Thomas is entitled to belief on his oath? 

A. I have no reasons bearing on my mind 
to offer to the Court why I would not; ther^ 
fore, I must say, I would. 

Q. Would you believe him on his oath? 

A. I would. 

Q. He has as good a reputation for truth 
as most of his neighbors down there? 

A. I should not think he had as good a 
reputation for truth as most of the neighbon. 

Mr. Ewino objected to this course of ex- 
amination as improper. It was not legiti- 
mate cross-examination. The witness Sad 
been subpenaed by the Qovernment, and, at 
the consent of the Judge Advocate, wu 
called by the accused as to a single point| 
with the understanding that he should ba 
treated as a witness for the accused only to 
that one point 

The Judge Advocatb (while not yielding 
the point that the line of examination pm^ 
sued was improper) stated that he would 
agree now to take this witness as one for the 
prosecution ; and the witness was accordingly 
examined for the prosecution in rebuttal. 

By Assistant Judgb Adyocatb Binghail 

I was not much acquainted with Daniel 
J. Thomas till 1863. He lives in Charles 
County, and I in Prince George's. I do not 
know what kind of a reputation he bore in 
Charles County, but in my neighborhood thej 
spoke evil of him. They say he tells a good 
many lies, but I think people tell him af 
many lies as he tells them. Though some 
speak well of him, people generally say that 
his repuUitibn for truthfulness is bad. 

Q. I ask you your opinion, whether you 
consider, from all you hear of his reputation 
there, that his character for truth is such 
that he is entitled to be believed on oath ? 

A. I believe that he is; because if I was 
to come here and say he was not qualified, 
I should have to say that half the men 
around there are not qualified. 

By Mr. Ewino. 

Q. Are you able to say that you know what 
Mr. Thomas's general reputation is, in tha 
community in which he lives, for truth ? 

A. I think I have stated that it is not good 
for truth in speaking; but I think he lica 
more in self-praise, to make the people think 
a great deal of him, than in any other way. 
I have never heard of Mr. Thomas telling a 
lie that would make a dificrence between man 
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and miiiL I haFe known of no quarrels to 
be kicked up >n my neighborhood about any 
thing Mr. Ihomaa has told from one man 
to another. 

Q. Do you know whether Mr. Thomas was 
a loyal man in the beginning of the war? 

A. I do not know. He was represented 
not, to me ; but I suppose if he had been, his 
feelings would have been coerced by the 
people by whom he was surrounded. 

Q. Do you know who he supported at the 
last election for President? 

A. I do not know; but he electioneered 
for George B. McClellan. 

John C. Holland. 
Far the Defente. — June 8. 



Oroee-examined hy Ike JuDOi ADTOOAm 

I never heard ^ntlemen speak of Mr. 
Thomas testifying in a court of justice, and 
I do not mean to sa^ that Mr. Thomas, when 
he is on his oath in court, is not to be be- 
lieved. 

John L. Turner. 

For the Defense — June 9. 



By Mr. Ewino. 

I hold the position of Provost Marshal of 
the draft for the Fifth Congressional District 
of Maryland. I know Daniel J. Thomas 
from the fact that he was a drafted man, 
and I examined him at Benedict, Charles 
County. I never received a letter fVom him 
in which the name of Dr. Mudd was men- 
tioned; nor any letter stating that the Presi- 
dent, or any member of his Cabinet, or any 
Union man in the State of Maryland would 
be killed. I received a letter from him dated 
February 9, 1865, but it contained no refer- 
ence whatever, direct or indirect, to this sub- 
ject, nor to Dr. Samuel A. Mudd. Mr. 
Thomas, I believe, was commissioned as an 
independent detective; that is, commissioned 
specially by me to arrest drafted men that did 
not report and deserters, receiving as compen- 
sation the reward allowed by law. He was not 
under pay from the Government Such com- 
missions were given to any one who applied. 

Orose-^xamined hy Assistant Judob Adtooatb 

BURNBTT. 

The letter contained a reference to Dr. 
George Mudd, with whom I am acquainted, 
but none whatever to Dr. Samuel Mudd; I 
am not acquainted with him. 

BioHARD Edward Skinner (colored.) 
For the Defense. — June 27. 

I live in Charles County, Md. I am the serv- 
ant of Mra Thomas, the mother of Daniel 
J. Thomas, whom 1 have known for thirty 
years. I know what is thought of him in the 
community for telling the truth, and he 
does n't bear a good reputation among gen- 
tlemen. I have always been living with him. 
and I have heard gentlemen say they woula 
not believe him under oath. 1 do not like 
to say that I would not believe him when he 
was under oath. 

Mr. Daniel J. Thomas was not a loyal man 
on the breaking out of the war; since then 
he has sometimes been loyal, and then again 
he has not been so ; just changeable like^ 



By Mr. Ewino. 

I live in the lower part Prince George's 
County, near Magruders Ferry, on the Pa- 
tuxent River, six or seven miles from Dr. 
Mudd'a I have a slieht acquaintance with 
Daniel J. Thomaa He is not regarded as m 
truthful man by any means in that neigh- 
borhood. From his general reputation, I 
could not believe him under oath, where he 
was much interested. 

Mr. Thomas has been loyal part of the 
time since the war commenced, but I can 
not say that he has been so all the time. He 
has been loyal for the last year or two, but 
I do not know how he stood at the begin- 
ning of the war. 

Dr. George D. Mudd has been considered 
a loyal man throughout the whole war. I 
have always been a loyal man and a sup- 
porter of the Government I voted for George 
JB. McClellan for President, because I con- 
sidered him as good a loyal man and aa 
good a Union man as Mr. Lincoln; and aa 
be said that if he were elected the war would 
only last a few months, I voted for him on 
that nt>und. 

I know Dr. Sam Mudd. I have known 
him since he was a boy. His reputation fbr 
peace, order, and good citizenship has been 
very good. I have always considered him m 
good, peaceable, and quiet citizen, as much 
so as any roan we have among us. I never 
knew him do any thing in aid of the rebid- 
lion. 

Polk Deaeins. 

For the Defense, — June 9. 

By Mb. Ewino. 

I live near Gallant Green, Charles Countji 
Md. I have been acouainted with Daniel J. 
Thomas ever since I can remember. Hia 
reputation in the community for truth-telling 
is very bad ; and if he had any inducement 
to speak other than the truth, I would not 
believe him under oath. 

In 1861, Mr. Thomas said he was going 
over into Virginia, and he tried to persuade 
me to go, but I did not 



Jeremiah T. Mudd. 

ReeaUedfor the Defense, — May 27. 

By Mb. Ewino. 

I am acquainted with Daniel J. Thomafl. 
and know hia rejmtation in the neighborhooa 
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in wbieh 1m IWm; ftr tnifii and Tcracitjr it 
is bad; and I do not think I oould belfteve 
iiim under oath. 

Or^n^OBamrndd hy Assistakt Judgb AmrooiLTB 

BnroHAif. 

I base my opinion, as to his general repu- 
tation, on my knowledge of hini^ and on nis 
reputation in the neighM>rhood. Ue is known 
to go riding about the country, telling things 
th&t arc marvelous and miraculous. I may 
0afely say I have heard as many as ten or 
a dozen persons speak of his bad reputation for 
tmth and veracity. Among others, I have 
beard Dr. George Mudd and Mr. Gardiner. 
I have never heard any one say that Thomas 
lad ever sworn falsely in any court 

By M& Stons. 

Thomas represents himself as a detective, 
Aetiitg under the orders of Ck>lonel Holland ; 
whether such is the fact I do not know. 

LsicusL L. OaMB. 
J^ the Defense, — Jwm 6. 

By M& EwiNO. 

I am acquainted with Daniel J. Thomas ; 
I knew him first when he was not more than 
'Uiirteen or fourteen years of age. He is 
looked upon in the community in which he 
Hres as a man that hardly ever tells the 
truth ; his reputation for veracity is very bad. 
I never heard him tell any thing of any 
lenjcth, without betraying himself in a story 
before he got through ; and I have scarcely 
heard of a man in the neighborhood that 
would believe any thin^ he might tell. If 
be had the least prejudice against a person, 
I could not believe him under oath. 

Oross-examined by Assistant Jitdob Adyooate 

Bingham. 

If he had a prejudice, and was under oath, 
I should hardly believe him any how. 

By the Judob Adyooatb. 

To the best of my knowledge and belief, 
I have been loyal to the Government during 
Ibis rebellion. I have never done any thing 
to oppose the efforts of the Government in 
•appressing the rebellion; I have always 
wisned that the Union might be sustained, 
wnd that the Gk>vemment might not be 
broken up, and have always so expressed 
myself I had no idea of the South ever 
ibrcing the North to go to them ; and so far 
as the Union is concerned, I always expected 
that, if maintained, it would be by the North. 

By Mr. Ewinq. 

If words testify any thing, Mr. Thomas 
has not been a loyal man since the begin- 
ning of the war. In the fall of 1861, for a 
distance of two miles, he talked to me, and 
wdrised me to go South with him. He may 
bmre ehaoged his ientimenta mnfi^ bat dar- 



ing the first twelve or eighteen months nf 
the war, he was looked upon as a jrsii 
friend of the South ; helping as far as fait 
ability went He was not looked upon ai 
able to help anybody, but his oonversationa 
were all that way. 

JoHK H. Badbv. 

Far the De/enae, — June 8. 

By Ma. Ewnra. 

I live in Anacostia District^ Prince Geor|^a 
County, Md. I know the reputation Daaid 
J. Thomas bears for truth and veracity; lii 
is accounted a very untruthful man; I h^ 
lieve few place any confidence in what ha 
saya From the knowledge I have of hia 
reputation for veracity I would not believe 
him under oath. 

Cfrasi-examined by the Jvdob Adtooat& 

I have never heard him charged wHh 
swearing falseljr. I have heard him tell A 
great deal that was not true, but I never 
heard him swear to it 

Q. From your knowledge of human char- 
acter, do you not think there are many mei 
who talk idly and extravagantly, and some- 
times untruthfully, who would nevertheleM^ 
when under the obligations of an oath, Bpeak- 
the truth ? 

A. I do not know, sir. I do not place any 
confidence myself in what I hear him aaj. 
I have nothing against Mr. Thomas; I have 
known him a good while, but I do not pat 
any confidence in what I hear him say. 

Q. That is not an answer to my question. 
Do I understand you to hold that a man who 
will sometimes speak untruthfully, will neces 
sarily swear to an untruth in a court of jo^ 
tice ? Is that your j udgment of human char- 
acter and conduct? 

A. Not alL 

Eli J. Watson. 

For the Dtfense.—^une 3. 

By Mr. Ewino. 

I reside in the Eighth Election Distriet, 
Prince Georee's County, Md. I have known 
Daniel J. Thomas ever since he was a boj. 
I know his reputation for truth and veracity 
in the neighborhood in which he lives, and it 
is very bfui. From tliat general reputation, 
and my knowledge of his character, I would 
not believe him under oath. 

I saw Mr. Thomas on my farm en the Itl 
of June; he said he had been a witness 
against Dr. Mudd, and that Joshua S. Nay- 
lor had sworn to put down his oath ; he alao 
said that if his oath was sustained, he ex- 
pected a portion of the reward that the Gov- 
ernment was to give for Bootli. 

Q. And that «R»shua S. Naylor had sworn 
to put down his oath; what do you undo^ 
stand by that? 
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AwBtant Judge Advocate Bingham objected Dakixi; W. Hawkikil 

t» the qacsUon, and it was waiyed. ^^ ^j^^ Defense.-Jufu 9. 

JosHTTA 8. Natlob. By Mr. Ewino. 

For the DefeMC—Mau 30. , ^ a"».,ty profession a lawyer. I live about 

four miles and a half from Bryan town, in 
By Mr. Ewinq. Charles County. I have known Mr. Daniel 
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Sf"f'*^-'tP|!L*\'l!5i ^P^'^f^ *5^ """"r^lVi ^e^ "n«afe to convict on his evidence. I 
that neighborhood 18 bad, and such that 1 ^j^/^i^ ^^^^ 3^^^^^ ^^^^^ ^y^^^^ l^i^ 

would not believe him under oath. His rep ^^^^ *' 

utation is that he never tells the truth if a he i ^^ ^.U acquainted with Dr. George 

will answer his purpose better; and, though ^^^^ ^^/^ ^^^ ^^ ^^^^ j ^^ ^^^ j^^^/^ 
It IS hard to say it of any man, I could not ^^.^ j j ^^^ ^^^^^ he in the State of 
believe him under oath. Maryland. My attitude toward the Govcrn- 

Orosi-examined by the Judge Advooatb. ment during the war has been stricUy loyal; 

and I have been a supporter of the Govern* 

I can not say that he is reputed to be a ment in its war measures from the com* 
loyal and an honest man in his neighbor- mencemcnt of the rebellion, 
hood. As to his loyalty, he is sometimes 

one thing and sometimes another, just as Joseph Waters. 

the prospects of the different parties seem to t t\ r tu- n 

be going. During the latter part of the re- ^^ ^^ Defense.— May 9. 

belnon, ne has pretended to be a warm sup- By Mr. Ewino. 

porter of the Government, and he may have tv Ai-in./-. ^li r* a__ 

Qn sincere; but, from what others have told ^^ V""/* Gallant Green, Charles Couutjr. 
me, he said to them he was not during the ?^^^\".f\, ^ have known Daniel J. Thomas 
eariy part of the rebellion. ff^^"^ childhood His general reputation m 

I never heard him speak under oath, and the comnjunity for truth and veracity is very 
can not say that I Save ever heard him ^^'^ and from my knowledge of his repu- 
charged with swearing falsely. ^^'^^^ J^^g^ "^^ ^^'""^ ^ ^^^^^ *>«^»«^*^ h*"" 

By Mr. Ewiko. I have known Dr. Mudd from childhood. 

, _ , * , ^ His reputation as a citizen has been very 

1 have been a supporter of the Govern- good, as far as I know. I have never known 
ment and the Admmistration of the United any thing against him. I have not been in 
SUtes at all times and under all circum- any way engaged in aiding the rebellion, 
stancea Dr. George Mudd I have heard tut have been a loyal man throughout the 
spoken of as a good Union man, and a sup- ^ar. 
porter of the Government in the war against 
the rebellion Frakx WARa 

For the De/enee. — May 9. 
By Mr. Ewiko. 

For the Defense.-^May 9. j ^.^^ ^^ Horsehead, Prince Georee's 

By Mr. Ewino. County, Maryland. I have known Daniel J, 

Thomas ever since he was a boy. His repu- 

I live in Charles County, Maryland. I tation for veracity in the community is pretty 

have been loyal to the Union, and a sup- bad. I can not say that Mr. Thomas has 

porter of the Government in the prosecution been a loyal man throughout the war. He 

of the war. is first one thing and then another; some- 

I have known Daniel J. Thomas from a times Union and sometimes disloyal 

&nof bJTn^^S^^^^^^^ rthUl:^p^^e C.o,^-n..6y Assistant JnnoEAB.oaAX. 

generally regard him as not very truthful Bingham. 

I am acquainted with the prisoner. Dr. I voted for McClellan. I do not recollect 

SuDuel Mudd; his reputation in the com- whether I voted for Harris for Congress or 

mnnity, as a citizen, nas been very good, not; I certainly did not rej'oice at the suo- 

Before the arrest of Dr. Mudd, I think f saw cess of the rebels at the first battle of Bull 

Mr. Thomas with a hand-bill in his hand. Run. 

was on the Tuesday after the assassination I have heard many persons speak in refei^ 
of the President - enee to the repaU^oii ^ \&x. *\^v»«bM^\sQ^CiV 
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ean not recollect exactly what they said. I 
live about &ve miles from Mr. Thomas. 

By Mr. Ewinq. 

My knowledge of his reputation was db- 
tained before this trial commenced. 



IN WASHINGTON, Drcembbb 23, 1864. 

Jeiibmiah T. Mudd. 

For the Defense, — May 26. 

By Mr. Ewino. 

I reside in Charles County, Maryland, 
ftbout a mile and a half from Dr.' Samuel 
A. Mudd. Dr. Mudd and myself went to 
Washington together on the morning of the 
23d of December last I recollect Uie date 
distinctly, because we got home on the 24th, 
Christmas eve. It was a little in the night 
when we arrived in Washington; we put up 
our horses near the Navy Yard, and went 
to the Pennsylvania House, registering our 
names for lodgings. We went to a restau- 
rant on the avenue, now Dubant's, I think, 
for supper, and staid there possibly an hour. 
We then went to Brown's Hotel, and after- 
ward to the National Hotel, and there was a 
tremendous crowd there, and we got separated. 
I met a friend at the National, conversed 
with him a short time, then went down the 
avenue and visited some clotliing stores, and 
returned to the Pennsylvania House. Dr. 
Mudd came in there shortly after mc, and 
we went to bed. There was no one with 
him when I first saw him, as he came 
through the folding doors to the room where 
I was; but there may have been some few 
persons in the adjoining room from which 
he came. 

The next morning I went with Dr. Mudd 
to purchase a cooking stove, and then we 
separated, he to make some little purchases 
for himself, and I to buy some clothing, etc. ; 
but we saw each other repeatedly, every 
ten or fifteen minutes, till about 1 o'clock. 
Then we went together down to the Navy 
Yard for our horses, and left the city about 
3 o'clock. 

Q. Do you know who took the articles 
which ^e bought down to his home? 

Assistant Judge Advocate Binghah. I 
object to any inquiry about the articles he 
bought, or who took them. It is of no con- 
sequence 

Mr. E^^NO. May it please the Court, it is of 
a very great deal of consequence. The prose- 
cution has attempted to prove by one witness 
a meeting between Booth and Dr. Mudd, and 
an introduction of Booth to Surratt by Dr. 
Mudd, here in Washington. We expect to 
be able to show to tlie Court conclusively, 
that if there was any such meeting, it must 
have been at this Visit to the city of Dr. 
Mudd about which we are now ioquiriag. 



In that view, it is of great conaeqaeoM to 
the accused to be able to show that b« caoM 
here on business unconnected with Booth, te 
the purpose of rebutting the presumption or 
inference unfavorable to him which mizht bt 
drawn from the fact of his having met Booth 
here. That alleged meeting with Booth hat 
been put in evidence as part of the res geaUm 
of the conspiracy; on any other ground, it 
would have been irrelevant and inadmissible: 
We have a right to show that Dr. Mudd camt 
to the city that time for other purposes; we 
have a right to show the acts that he did, in 
order to establish that his visit was a Inti- 
mate business visit to Washington. Thera- 
fore it is that we ask who took the thing* 
down; and we expect to show that he ar- 
ranged, before starting from home, to have 
the things which he was coming here to par> 
chase hauled down, and that therefore he 
came here on legitimate business. 

Assistant Judge Advocate Binghail If 
the gentleman had shown that this man wan 
with Booth on that day, I could see some- 
thing in his argument; but as it is, it doee 
not amount to any thing. 

Mr. Ewixo. But I assure you we expect 
to follow this up by testimony which will 
conclusivelv establish that he could not have 
been with J^ooth upon any other day between 
that day and the assassination of the Presi- 
dent 

Assistant Judge Advocate Bingham. Thej 
undertake to prove by this witness that he 
could not have been with Booth then; this 
five-minute operation is introduced for that 
purpose, as I understand. But now, in order 
to make out something, for some purpose 1 
can not comprehend, tney propose to prove 
that this man bought crockery or something 
that day in town, and got somebody to haiu 
it home. That has nothing in the world to do 
with this case. The amount of it all is, that 
we have introduced testimony here to prove 
this man's association with Booth in Waah- 
ington, in another month, at the National 
Hotel. If they can disprove that, well and 
^ood ; but it does not tend to disprove it, and 
does not tend to throw any light on the sub- 
ject, to show that, in December, (another 
time altogether than that stated by our wit> 
ness for the meeting of Booth and Mudd, 
which the Court will remember was about 
the middle of January,) Mudd bought cer- 
tain things, and hired somebody to take them 
home. All that has nothing to do with the 
case. 

The Commission overruled the objection. 

Witness. I took a portion of them my- 
self The stove was to have been taken down 
by Mr. Lucas, who had come to the market 
to sell a load of poultry, and was then in 
market with his wagon. His taking the 
stove depended upon his selling his poultry; 
it was a dull market, and Dr. Mudd and 1 
went three times to see if he had sold oat, so 
that he could take it 
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I bare known Dr. Undd fh>m early youtb. 
Hit general character for peace, onler, ami 
good eitiKenship in the neighborhood iii 
which he resides is exemplary; he has aJ- 
wwya been amiable and estiaiable, a goal 
neighboT, honest and correct I never in al! 
my lire heard any thing to the contrary. I 
think him humane and kind to bis servants , 
I have lived very close to him all my life; 
Jie ia so regarded universally, 1 believe. He 
did not work them hard either; at least they 
did not do a great deal of work. 

I remember Booth being in that eountv; 
I aaw him at Church at Bryantown in th« 
latter part of November or early in Decem- 
ber lasL I noticed a alranger there, and 
inquired who he was, and was told that hit. 
name was Booth, a great tragedian. From 
the description of him, and from his photo. 
graph, 1 am satisfied it was the same man. 
I only know what I beard others say about 
his boainese there— the common talk. 

Q. What was the common talk? 

Auistant Judge Advocate BiKoaAii. The 
witness need not state what the common talk 
was. It ia not competent evidence to under- 
lake to prove common talk about a party 
not on trial here. 

Mr. BwiHo. May it please the Court, 1 
know it is the object of the Government to 
give the accused here liberal opportunities 
of oresenting their defense I am sure the 
Judge Advocate does not intend, by drawing 
the reina of the rules of evidence tight, to 
•but out testimony which might fairly go to 
relieve the accused of the accusations made 
against them. I think it is better, not only 
for them, but for the Oovernment, whose 
majesty has l>een violated, and whose law 
rou are about to enforce, that there should 
be liberality in allowing these parties to pre- 
sent whatever defense they have to offer 
We Wish to show that Booth was in that 
connty ostensibly, according to the common 
understanding of the neighborhood, for the 
purpose of selecting and investing in lands. 
We introduce this as explanatory of his 
meeting with Dr. Mudd, whose family, aa we 
expect to show, were large land-holders, and 
anxious to dispose of their lands, and 1 trust 
to the liberality of the Court to allow us to 
prove it. 

The JiTDOB Advocate. I vrish certainly the 
utmost liberality in the introduction of the 
testimony of the defense here, and I hope the 
Court will maintain it. If J at any time fall 
short myself of maintaining that spirit, I 
Imst the Court will do it. I think, however, 
in this case there is no principle of evidence 
that will admit the mere talk of a neighbor- 
bood. Any fact which any witness knows, 
tending to show for what purpose Booth was 
there, no matter what that fact may be^ is 
admissible ; but a mere idle rumor, of which 
you can not take hold, on which you can 
not cross-question, in regard to which yon 
oan not speak, it seems to me, on no pnnd- 



j pie by which the oHCertainment of truth ia 

sought, can be received. I wish to 8tal« 
most distinctly to the Court that I desire 
the utmost latitude of inquiry indulged in, 
and that every thing shall be introduced 
I which tends in any manner to illustrate the 
defense which is made for these prisonera 1 
wish no technical objection, and shall never 
make one, and, if made, I trust it will never 
be sustained by this Court 

The CommisBion auelained the objection. 

Cross-examined by the JnnoB Advooath, 

I really do not know Dr. Mudd's reputa-. 
tion for loyalty to the Government of the ^ 
United SlalcB during this war. I have my- 
self heard him any that he did not desire 
to see two Governments her& I have never 
known of any disloyal act of his, and never 
heard of any. 1 never, that I am aware of, 
heard any disloyal sentiments expressed by 
him. I have heard him express sentimeDta 
opposed to the policy of the Administration. 
I do not know that be bns been open and 
undiagutRed In his opposition to the endeav- 
ors of the Government to suppress the re- 
bellion. For the past two or three years 
our people have hod no disposition to talk 
about the rebellion or the war. For a long 
time I would seldom talk about it with any 
one; and would not send to the post-office 
for my papers perhaps for a week, and then 
moulrl not. read Ihcm— just look over them 
on Sunday, I never heard Dr. Mudd aaj 
(hat the State of Maryland had been false tu 
her duty in not going with other Slates in 
the rebellion against the Uovernnient; and 
i never saw Confederate eoidicrs at his 
iiou^e. I did hear of his shooting one of hi«< 
'icrvnntH, and do not doubt that it tvos true. 
[ heard it was only a flesh wound. I do 
not know that the hoj ia lame still; I do 
not think I have seen him since. 

By Mh, Bwiso. 

I heard that the servant who was shot 
was obstreperous; that he had been ordered 
to do Homcthing which he refused to do, and 
i^taried to go away; that the Doctor had bis 
'hot-gun with him, and he thouahl he would 
^hoot him to frighten him, and make him 

Ennd come back. The Doctor told me 
imsetf I believe he shot the boy some- 
tvhere in the leg, 

I have heard Dr Mudd make use of ex- 
pressions in opposition to the policy of the 
Administration, hut only in reference to the 
:-miiiicipntion policy. He was a large slavo- 
iwner— and his father — too, and I suppose did 
not want to lose his property; this I sup* 
jiose tOfbe the cause of hie uncompromising 
.ippoaition to the emancipation policv of the 
.iovernment I never in my life heard a 
violent expression from him ; it is not in his 
character; nor did he ever indulge in violent 
of the QovemmeaC 
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Beeodled for the Drfmse. — May 27. and the name of Dr. Samuel A. Madd d( 

n.. xr« i?^irrvA not appear on it for the month of Janoaiv: 

JSy MB. iLmsQ, J ^^^^ ^^^^^^ ^ knowledge, seen Omi 

I have seen the handwriting of Dr. Samael accused, Samuel A. Mudd, before. He msf 

A. Mudd frequently, and am acquainted have etopp»l at the house and I not kooir 

with it him, but his name would certainly be on likm 

[Kzbfbiting to the witnni the register of the Peniurl- resister; for nO one is allowed to stop OB9 

T»ni» Hou«. heretofore produced.) ^-^^^^ without registering his name. FersoM- 

I recognize his handwriting on the page ^f^^ ^^^ in to take a meal, and pay when 

SP®",^^^^® n'?' V^ ?*^ ^"^5^» December ^^ey go out, and do not register their nameiL 

23, 1864 Ihe book is the Pennsylvania i fi^d the name "Samuel A. Mudd" entered 

House register, with which I am very famil- u^^er date of December 23, 1864, and alsa 

lar, having repeatedly registered my name in uj t. Mudd;" they both occupied the same 

it for years past. We went into the hotel ^0^^ 
together, and I registered my name two 

names above his. 1 do not know at what Cross-examined by Asststakt Judob ADTOOAn' 
Hotel Dr. Mudd was in the habit of stopping BiNOHAat 



when 



ai 



in he went to Washington. He had j ^^ ^^^ ^^^^ ^j,^ gj ^ ^ith Atzcrodi 

•ome relatives there, and 1 frequently heard ^he Pennsylvania House on the night of \h% 

of his staying the night with them. I never pregidenfs assassination ; I was in bed thai 

^f m Washington with him before. ^j^^t The next morning I saw the name 

-. TT ,, of " Samuel Thomas" entered on the book; 

J. H. MoNTOOJfEBT. f^j.tjjer than that I do not know. It was 

For the Defmsc—May 29. the rule of the house that the porter was 

jj ,, T? never to allow a person to go to bed without 

By MB. JiiWiNO. registering his name; and I have never 

I am acquainted with the prisoner. Dr. known the rule to be violated. The register 

Samuel A. Mudd. On the 22d of last De- docs not show how long Dr. Mudd remained 

cember, I think, the Thursday morning at the house in December; the cash-book 

before Christmas, he asked me if I could would show that 

bring a stove from Washington for him. I [By roqnnst of Mr. Ewwo, the witncee retired to exM*- 

told him that Lucas, who hucksters for me Lrp'r^ySffi^^ft^r De'cimT;^^^^ ""• 

and drives my wagon, could bring it down. j jj^ve examined the register from the last 
Lucas went up on Wednesday, and was to ^^try of Dr. Mudd's name on the 23d of 
come down on Thursday, but he did not December, 1864, up to this month, May, and 
come till Friday, and returned the same day. j^jg ^^^^ j^^g not appear at all. 

Fbancis Lucas. j^,^ ^^^ Bloyce (colored.) 

For the Defense.--May 26. p^^ ^^^ Defense,-May 20 

By Mb. Stoxe. ^^ ^^ ^^^^ 

I am a huckster and live about two miles j ^^^^ ^^ u^^ ^^ p^ g^^ ^^^^.^ ^^ ^ 

from Bryantown, Maryland. On Christmas ^ ^^ ^jj twelfth Day after the Chriat- 

eve last. Dr. Mudd came to me m market ^/ ^J^^^ ^ ^^^ j^^ ^^^ ^ ^^^^^^ ^j. 

and asked me to take a stove down for him; ^^^ Christmas. I used to cook, and wash, 

I promised to do so, if I could He came ^^ . ^,^^^ ^^^ ^ ^^^ 8ometim2 

U> me two or three t»mes to tell me not to . ^^» ^,^^ ^^^^ j „^^^V saw Andrew 

forget it; and I finally told him it was out ^ ^^^ Confederate officers or sol- 

of my power to take it ^j^/^ ^^^^^ ^^ UmMb house, and never saw 

CV*o««-examtn€(^ &y Assistant Judge Advocate a man called Surratt there, nor heard the 

BiNQHAM. name mentioned. 

I suppose it was about 9 or 10 o'clock on ^ [A photograph of John H. Snrmtt exhibited to the wit- 
^M« . * • • 1 1 now. J 

Christmas eve that he came to ask me to ^ ^^^^ ^^^.^^ ^^^^ ^1^^^ ^^^ ^^ p^ ^^^^^ 
haul the stove. j j^^^^ ^^^ ^^^ Gwynn, but I did not sm 

Samuel MoAllistbb. ^'J^ «* ^^ ^^""f^ \fiBiy^T. I did not hear 

wAai/iM. ^v^t.i.ioAB». j^^^ name nor Andrew Gwynn s mentioned. 

For the Defense, — May 26. Dr Mudd was very kind to us all. I lived 

By Mb. Stone T}^\ ^'"^ * y^'» *"^ ^'^ *'^*^^. ™^ ""^^ 

^ .^ V . kindly; never gave me a cross word, nor any 

I have been a clerk at the Pennsylvania of the rest that I know of. I did not hear of 

House in this city since the 2d of December his whipping Mary Simms; he never struck 

last her nor any of the others a lick, through 

[Snbmittingto thewitneeiMihoteiregiiter.] the whole year. I believe she left because 

That is the register of the Pennsylvania Mrs. Mudd told her not to go out walking 
House. I have examined it very carefully, one Sunday evening; but she would, and tha 
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nazt momini; Uro. Mudd guvs lier aboul 
UirM licks with ■ liule awitcb, but ihe awilcb 
waaemRll, and I don't believe tbe licks could 
have hurt Iier. Tbe grneral opinion of Marj 
Shnms nmon;; the colored people is, tlinl 
ahe is not a very great tnith-tdltr. I know 
she ie not, because she (old liefl on me. Tbe 
colored folk» think the same of Hilo Simnie 
aa of Uarj: if he got angry with you, be 
would tell a lie on you to get satisfaction, 

I never heard Dr. Mudd say nny thing 
against (he Government or Mr. Lincoln. 

On the day I left, two days before Christ 
mas, Dr. Mudd went away early in the morn- 
iDC, and his wife told me be was gone to 
Washington to get a cooking stove. Since I 
1«1X Dr. Mudd's, 1 have been living in Bryan- 
town with Mr. Ward. 



MUDDS WHEREABOUTS, Mamh 1-5. 

FAXNIB UtTDD. 

F»r tht Dffeitae. — Jun4 5. 
By Mb. Swing. 

Dr. Samuel A. Mudd, the nrcueed, is my 
brother. I know of my brother's where- 
abouls from the Ut to the 4[h of March lai'L 
On tbe 1st of March my sister was taken 
dick, and on the morning of the 2d niy father 
•«Dt to her room early lo know how she 
fell. She sent him word that she felt very 
badir, and was afraid she had tbe small-pox. 
My father immediately dressed, and went for 
mv brother, and be came there with my 
father and toolc breakfast with ua. On the 
3d, my brother came in between 11 and 12 
to see my sister, and look dinner with lis. 
A* he had not his medical case with him, 
having come in from (he barn, where he had 
been stripping tobacco, he went home for it, 
and came back with the medicine for my 
■iaier. On (he 4th he came to dinner again, 
»Ddontbe5th, Sunday, he was at my father's 
in the evening, in company with Dr. Blan- 
ford, my brother-in-law. 

1 did not see my brother on the Ist of 
March, hilt I am pretty sure he was at home. 
I am confident my brother was not abaenl 
from home at any time between (he Ist and 
5tb of March. We live very near, about 
half a mile distant, and we go backward and 
forward sometimes twice a day. 

I waA in the habit of visiting my brother's 
house very frequently last summer, and the 
Hammer previous. I never saw or heard of 
John H. Surratt being there. I beard of ' 
Booth being there once, probably in Novem -' 
Iwr; but I did not see him. Since this trial 
commenced, I have heard tbat he was there 

I knew of three gentlemen, Mr. Jcrrj 

Dyerj Andrew Gwynn, and Bennett Gwynn, 

■iMping in the [unes near my brother a house, 

in 1861; I do not think they aecreUd tbem- 

13 



selves except during the night Mr. Andrew 
Gwynn was an intimate friend of ours, very 
fond of music, and he spent two evenings 
with us at my father's. lie left that year, and 
I have not seen liim since, nor have I heard 
of his being at my brother's, I never heard 
of a Captain Perry, or Lieutenant Perry, or 
of any Confederate soldiers being about my 
brother's house. My father's house is about 
thirty or thirty-two milea from Washington, 
Cross-examined by AasisTANT Jdpob Adtocatk 

BlNaHAM. 

I think I heard of Booth being at mr 
brother's in the early part of last November. 
I do not know personally that my brother 
was at home on the 1st of March; I did not 
see bim at all on that dav. I do not know 
the officer who enrolled the names of those 
in our neighborhood subject to tbe draft, nor 
did I saj any thing at all to the enrolling 



.fiy Ma, EwiNO. 

I know that it was tbe 1st of March that 
mv sister was taken sick, because <it was Ash 
Wednesday, and it is customary with Catho- 
lics to go to church that day, if posaible, to 
prepare for the penitential season of Lent, 
and we were Catholics, and were particularly 
anxious to go to church. My sister attempted 
to rise that morning, but was not able; and a 
second time attempted, but was obliged to re- 

I did not meet Booth when he was at Bryan- 
town, but I saw him in church ; he sat in Dr. 
Queen's pew, with his family. 

Urs. Qmilt Uimi). 

For the Defente. — J-ant 5. 

By Mr. Ewino. 

I live at the house of Ur. Henry L. Mudd, 

the father of the prisoner, Samuel A. Mudd. 
On Thursday, tbe 2d of March, Dr. Samuel 
Uudd was summoned very early in the 
morning to see his sister, who was sick, and 
again on the next day, the 3d. He came 
oier about i'i o'clock that day and dined 
with UB, and finding his sister much worae, 
he came over again in tbe evening and 
brought her some medicine. lie was there 
again on Saturday to see her, and took din- 
ner again ; and I think he was tberti on 
Saturday afternoon. I am positive of the 
dates from the fact that the Ist of March, 
when the prisoner's sister was sick, was Ash 
Wednesday, and Hhe could not go to church. 
I am sure that Dr. Samuel Mudd was not 
from home at any lime between the 1st and 
the 5th of March ; he was attending his sick 
sister, and was not absent from home at alL 
I know Andrew Gwynn, but have not seen 
him since the fall of 1860. He was in tlie 
habit of visiting the bouse of Dr. Mudd's 
father before tba.t, b^l. ^kk tkOhti^fs \k) '^uMxiiV 
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edge, been there, or at the house of Di. 
Samuel A. Mudd, eince 1861. I never knew 
John H. Surratt, or Lieutenant Perrv, or 
Captain Perry, and never heard of their Wing 
at the house of Samuel A. Mudd; nor have 

1 ever known or heard of parties of Con- 
federate officers or soldiers being about Dr. 
Samuel Mudd's house, and I have been in 
the habit of going to his house very frequently 
since 1861. I saw Dr. Mudd on his way home 
from Bryantown on the Saturday afternoon 
after the assassination of the President; no 
one was with him. 

Orou-examined by Assistant Judob Adyocatb 

Bingham. 

I saw him going bv the road by his house 
toward Bryantown, 1 expect, between 1 and 

2 o'clock ; perhaps a little earlier ; and I saw 
him coming back perhaps about 4 ; but I am 
not positive as to the time. On the 2d of 
March, he came to his fathers very early, 
before breakfast; I do not know what time 
he left; I was sick and did not see him any 
more; on Friday I did not see him until 
noon, at dinner. I did not see him at all on 
Wednesday, the 1st of March, and do not 
know of myself whether he was abroad or 
at home on that day, nor do I know whether 
he was at home or abroad afler he led his 
sister early in the morning of the 2d, until 
the next day at noon. 

Bbttt Washington (colored.) 
Recalled for the Defenae. — June 5 
By Kr. Ewino. 

I went to live at Dr. Samuel A. Mudd's 
house the week afler Christmas, and was 
there in March last; I know that on the 
1st of March, Ash Wednesday, Dr. Mudd 
was down at the tobacco bed, getting it 
ready to sow; he was there until about dinner 
time, and he and Mr. Blanford came in to 
dinner together. He was out all that after- 
noon, but was at home at night I saw him 
the next morning, Thursday, at breakfast 
time, and we cut brush all that day, and he 
was there working with us all day"; he laid 
the brush off for us to dig up. On Friday, he 
was stripping tobacco in the barn. I saw him 
on Friday morning, but not at noon ; he went 
from the bam over to his father's to dinner, 
and came back after we had been to supper. 

I saw him on Saturday at breakfast, and 
after dinner he went to the post-office at 
Beantown, and came back at night On 
Sunday he went to church, and came home 
Sunday night 

The tobacco bed that he was fixing on the 
1st of March is down close to Mr. Sylvester 
Mudd'a I was working on the bed with him. 

I never heard of John H. Surratt \frhile I 
lived at Dr. Mudd's. If I had heard talk 
of his name, I should know it I know Mary 
Simma who used to live mi Dr. Mudd's; all the 



colored folks about mere ffave ber a bad 
name as a story-teller. Dr. Mudd treated me 
very well; 1 have no fault to find with him. 

Cross-examined by Assistant Judob Aotoqaib 

. Bingham. 

Dr. Mudd took breakfast at home on 
Thursday, and he was there all day when 
we were cutting brush ; he was on one aide 
of the path, and we were on the other. I 
know he was at home to breakCast, dinner, 
and supper on Thursday. 

By Mr. Ewivo. 

Q. Are you certain that Dr. Mudd took 
breakfast at his house on the day after Aab 
Wednesday ? 

Assistant Judge Advocate Bingham objeoCed 
to the question as not proner re-examination. 
The cross-examination haa been confined to 
matters brought out on the examination in 
chief, and therefore this kind of re-examina- 
tion was not proper. 

Mr. EwiNG desired to put the question in 
order to explain a seeming contradiction^ and 
have the matter fully understood. 

The Commission sustained the objectioa. 

Frank Washington (colored.) 
Recalled for the Drfense, — J\tne 5. 

It is a little better than twelve months 
since 1 went to live at Dr. Mudd's house. I 
was there last March, and I know that on 
the Ist, which was Ash Wednesday, he was 
out working with me on the tobacco bed 
from morning until night; the next day he 
was about the tobacco bed in the morning 
and afternoon. On Friday he went to the 
bed again, but it commenced raining. He 
then went to the barn to strip tobacco, and 
he staid in the barn until 12 o'clock, when 
he went to his father'a On Saturday it 
rained pretty hard, and he kept the house all 
day until pretty late in the evening, when 
he rode up to the post-office at Beantown. 
On Sunday he went to church. 

On Ash Wednesday night, and every other 
night. Dr. Mudd was at home; Dr. Mudd 
was also at home Tuesday, the last day of 
February, and I saw him on Sunday night, 
the 5th ; he was at home. 

Cross-examined by Assistant Judgb Adtocatb 

Bingham. 

I always got up before Dr. Mudd, and I 
saw him ^o out of the house early on Thara> 
day mornms^; I was working with him all 
that day. He ate his breakfast before I had 
mine, and he ate his dinner and supper al 
home. 

J6HN F. Datis. 

For the Defense. — Jwu 5. 

By Mr. Swing. 

I live in Prince George's County, Md., about 
a mile fh>m the line of Charles County. 1 
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know that Dr. Samuel Mudd was at home on ' On the 2d of March he was at my father's 

the 3d of March, for I went down to see him, house before breakfast, having come to see 

and carried him half a dozen small perch, my sister, who was sick. I saw him again 

I saw him at his house, within five miles of that day at 4 o'clock. On the 3d of March 

Bryantown, at about 10 o'clock on Friday he was sent for about 10 o'clock, and the boy 

morning, the 3d day of March. found him in the barn stripping tobacco. He 

came about half-past 11 o clock, remained to 

Thomab Dayus. dinner, and left about 2 o'clock; I am very 

-n n J ^ ^\ T\ X T e positive of this. In the afternoon of the 

B^eaikdfor the DtfeMe,-June 5. ^^^ ^^^ 1^^ ^^^ ^g^i„^ ^„^ brought some 

By Mb. Ewino. medicine. I saw him again that evening 

Q. ., rt^, - T T L I- V • when I went over to his house to fetch some 

Since the 9th of Januarv I hare been hying medicine. On the 4th of March he waa 

at Dr Samuel Mudd& /recollect that he j„ .j ^ther'a bouse to eee my sister. 

was at home on the Ist of March, because I o„ the 5th of March I saw him at church, 

was sick, and he (»me into my room to see ^„j j,^ jj^^ ^^ ^„ 1,^^ The distanc^ 

"*• . "*.K*°11i "l * *"""'? "**' give nie any f^„ f^^,^ ^^^ ^ ^^^ ^ Yard 

meaton thatda7 because It was IshWednes- bridge at Washington is from twenty-seven 

day, the beginning of Lent He came up to ^ thirty miles. 

see me twice on that day, in the forenoon and jjy Brother has not owned a carriage of 

afternoon, and on the 2d of MarcIT he came ^escripUon since I have known him. My 

to see me twice, morning and evening^ On y.^^ doM not own any buggy; he owns k 

*^%^1 t^ " *^'** ^'"**' *"^ ""i •* fi*" 'wge two-howe, close cirria^ holding four 
and -Sth he came to see me as usual, m the ^^ j^gy {^^ ^„ t,,, driver's seat, and a 
forenoon and afternoon of each day. {^^^^ g^t behind. It is as large as any of 

Orcu-e»amined by Assistant Judoi Adtoo&tb the city hacks, and very heavy. 

BiNOHAM. Oroti-txamiud by Assistant Judob Advocatb 

I waa sick and confined to mv bed at Br. Binoham. 

Mudd's only once last winter; 1 was taken i distinctly remember my brother being at 
•ick on the ^ of February, and remained father's house on the 3d of March I 

fi.*,?Jl"* «»"*"*i *^. ^? •??"■* ""*'l f*^"' wis at the barn stripping tobacco, and when 

Ae 15th of March; this is the same sickness j ^^^ ^ „^ dinner my brother <Jame in im- 

tfaat I swore to before the Court a week aga mediately afterward, and he asked for some 

By Mb. Ewino. water to wash his hands ; I noticed they were 

Dr. Mudd was up to see me every day dur- cohered, ^i'h the gum of tobacco Mv sister 

ing the whole of that time, and generally ^^^^J"" ^'f "" "'? ^"t " w \ ^"w 

twice a day. Dr. Mudd did not own a tw^ ^l"t1^' ^ '«™«'"^ ^ *«"* ^ <'^"»'*'» 

horse buggy or rockaway while I lived there; ^^ *^' 

he had noT)uggy at all p^ j ^ Blanfobd. 

By AsswTAKT Judob Advooatb Bingham. p^ ^^ Defense.-^une 6. 

He had his father's carriage once on the j^^ j£^ Ewiko 

17th of April. I do not know what he had 

while I waa sick ; I was not out to see. I saw Dr. Mudd at his house on the 1st of 

-n -tjr -1% March, and I saw him at church on the 5th. 

Jiy MB. JiiWiNO. ^P Mudd's father does not own a buggy or 

His father's carriage is a two-horse one. rockaway. His carri^e is a large, close 
It 18 a close carriage; not a very heavy one. family carriage; four seats inside and two 
There is one seat inside, and one outside for outsiae. 
the driver; I think it has a window in each Miss Mabt Mudd. 



aide, aod opens at the side with a door. 
By Assistant Judob Adtooatb Bingham. 



For the Defenee, — June 9. 

By Mb. Ewino. 

It has curtaina I said it was a rockaway, ^ A^-nr* j At^A/.^j- tT 
but I spoke of it first as a " carriage ; " I never ^^ ^f 9 Wednesday, the 1st of March, I 
heard it called a rockaway. ^" makmg preparations to go to church, 

when I was taken very sick. The sickness 
iT««.»* T -kJT,^^ T« passed off, and I grew better; but on the 2d ' 

Hbnbt L. Mudd, Jr. ifMarch my faSier sent for Dr. SamueJ 

For the Dtfenee, — June ft. Mudd, my brother, and brought him over. 

»•, xr„ 1?— •-« My father found him in bed. He remained 

Jiy MB. JiiWiHO. ^j^ ^g ^.jj 7 Q^^^Q^^^ and then returned to 

Of the whereabouts of my brother, Samuel his own house. 

A. Mudd, from the 1st to the 5th of March, On Friday morning, the 3d of March, 

I can state that on the 1st of March I did not there was aa emptioiL on xel^ Sa.<^ ^\i\ tsc^ 

■ee him, though he certain]/ iras at home. moUier, ii\iQ ^tta mu<c^ Ifwj^VKii^^ ^koN* ^ 
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small colored boy over for my brother, who 
Bent back word that he would be there to 
dinner, lie came between 11 and 12 o'clock 
and dined with U8. Having come from the 
barn where l)e was stripping tobacco all day, 
he brought no medicine. I remember he 
came directly into my room and washed the 
tobacco gum off his hands. He lefl at 2 
o'clock, and returned at 4, bringing with him 
some medicine. On the same day my brother 
Henry, late in the evening, went over and 
returned with more medicme. On the 4th, 
Saturday, my brother came to see me, and 
dined with us. On the 5th, Sunday, he was 
at our house in the evening. On Monday, 
the 6th, he came to see me again ; also on 
Tuesday, the 7th, and on Wednesday I was 
able to leave my room and did not need his 
attention any more. 

During this time, on one of the days, a 
negro woman on the place was taken very 
SICK of typhoid pneumonia. My brother 
saw her every day until the 23d of March. 
That day I remember very well, because we 
had a tornado, and his barn was blown 
down. After that, during the whole of the 
month, I saw him every two or three days, 
or heard of him. 

I have been in the habit of seeing my 
brother every day or so, because my mother's 
health is delicate, and he comes in frequently 
to see her. 

I know of my brother going to Washing- 
ton on the 23d of March, in company with 
Lewellvn Gardiner. I remember his beir»<; 
at a party at Mr. George Henry Gardiner's 
in January, but I do not remember the date. 
His wife and Mrs. Simius, who boards in 
the family, were also there. They remained 
until daybreak. A short time after that, he 
came with my brother Henry to Giesboro to 
buy some horses. Those are the only occa- 
sions I know of his being awny from home 
between the 23d of December and the 23d of 
March, and I never heard of his being ab- 
sent on any other occasion. 

My brother never owned a buggy or car- 
riage. My brother has for the past year 
worn a drab slouch hat. I have never seen 
him wear a black hat for a year. 

I know Andrew Gwynn. 1 understand he 
has been in the Confederate service since 
1861. I never knew or heard of any Con- 
federate oflRcers, or soldiers, or citizen Con- 
federates, stopping at my brother's house. 

I saw Booth in Dr. Queen's pew at church 
last fall or winter. It was the visit when 
he purchased the horse of Mr. Gardiner. I 
do not know of Booth havin;:; been at my 
brother's at that visit I only heard of it; I 
did not hear of his staying there over nijjht. 
I never heard of a second visit until smce 
this trial commenced. Mr. Gardiner does 
not live more than half a mile, I think, 
from my brother's. Bryantown is on the 
road between Dr. Queen's and Mr. Gardiner'a 
Mf brotber*a house la also on that road. 



My brother first went to St John's Coi« 
lege in 1849, and he was there in 1850. In 
1851 he went to Georgetown College. He 
was not at home in the months of October, 
November, and December of 1850, or Janu- 
ary, 1851. He never spent any holiday at 
home except the summer vacation. 



IN WASHINGTON, March 23, 1865. 

Thomas L. Gakdinbr. '' 

Recalled /or the Brfentte, — May 29. 
By Mr. Ewino. 

On the 23d of March last, Dr. Samuel A. 
Mudd (the accused) and myself came to 
Washington together. We lett home about 
8 or 9 o clock in the morning, and came up 
to attend the sale of Government condemned 
horses, which we were told would take plaot 
on Friday; but when we got to Mr. liar- 
tin's, we' heard that the day of sale had 
been changed to Tuesday, and we were dia- 
appointed in attending it 

Dr. Mudd said he wanted to go over in 
town; so we left our horses at Mr. Martin's, 
where we had dined, walked acroes the 
bridge and up to the Navy Yard gate; thea 
we took a street-car and came up on the 
avenue. We went to Mr. Young's carriage 
factory, where Dr. Mudd looked at some 
wagons, and then around to one or two Ht- 
ery-stables, where Dr. Mudd looked at some 
second-hand wagons. From there we went 
round on the island to Mr. Alexander Clark's. 
Not finding him at home, we went down to 
his store, staid there with him till dark, and 
he closed his store, when we returned to his 
house, and took tea with him. After tea, 
Mr. Clark, Dr. Mudd, and myself went to 
Dr. Allen's, remained two or three hours, 
then returneii to Mr. Clark's, and staid all 
night — Dr. Mudd and myself sleeping to- 
gether. After breakfast next morning, we 
accompanied Mr. Clark to his store, and 
then went to the Capitol and looked at some 
of the paintings. After this, we took a 
street-car, returned to Mr. Martin's and or- 
dered our dinner, after which we got our 
horses and returned home. We were not 
separated at all during the whole time; we 
were not out of one another's sight^^ I an 
confident, from the time we left Mr. Martin's 
till we returned. We saw nothing of Booth 
while there, nor did we go to the National 
Hotel. 

I recollect the contest in our Congreestonal 
district, in which Calvert and Harris were the 
rival candidates. Mr. Harris was running 
as a peace candidate^ I do not know that 
he was termed a secessionist Calvert, I un- 
derstood was the unconditional Union candi- 
date. I can not say whom Dr. Mudd sup; 
ported at that election. I did not see hit 
ticket| but from a conversation I had wilk 
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him, I suppofied he would support Mr. Cal- Mudd and Mr. Gardiner went to my house 
vert I unoerBtoodhim tosay tnathethought with me; I gave them a hed-room, and thej 
it would be better to elect Mr. Calvert remained together in my house, and went 

-^ . J 1 A T A away together the next morning. I have not 

(»«*-«<iimnerf^Aa8i8TAKTji;D0H Adtooaib seanDrUndd on any other occasion this 

B"»«^ year until yesterday. 

I understood that Calvert was publicly re- I do not know either J. Wilkes Booth, 
puted to be a stronger Union man than John H. Surratt, or Mr. Weichman. No 
Harris. one bearing either of those names was in 

By AsstSTAKT JxnwB Advooaib Btohbtt. commny with Dr Mudd Mr. Gardiner, and 

^ myself at Dr. Allen s, at my house, or any 

I do not know that there were three can- where else. Dr. Mudd was not out of my - 

didates in the field; that Colonel John C. Hoi- sight that night from the time he came into 

land was the unconditional Union candidate in the store until he went into his room to bed. 

that district, and the others both peace can- There were no strangers about my house in 

didates. I know that Colonel Holland was the morning, and there was no one in com- 

a candidate when Harris was elected the last pany with Dr. Mudd and Mr. Gardiner when 

iima they leit They came to my house on the 

Dr. Charlbs Allbn. day on which a severe storm had occurred, 

-^ » ^ J. ^ by which a negro boy* was killed. I fix the 

Ibr the DtfeMc—June 6. ^^^^ of their visit by this, for we were talk- 

By Mr. Ewino. ing about it at Dt Allen's. 

I am acquainted with the prisoner, Samuel Oross^xamir%ed by Assistant Judob Adyooatb 
A. Mudd. The last time I saw him was at Binqhah. 

my office in this city, on the evening of the t i n — u — ^ * r» ah » 

•2^ of March last 'he came therein com- ,, I ''"«'. «",''»? ''*'* *' ^'n-^ b" " "? 
pany with Mr. H. A. Clark and Mr. Gar- that evening, but I can not reca 1 them. I 

TiniT; the latter gentleman I had never seen «P«"^ ""^ •>"*:" "f ^^^^,^ °^«"' *""^ """ P'f^ 
befori I was introduced to him on that °?".«»', ^M^l with the genUemen that 
evening; I do not know his first name I v.sit there but I can not state positively the 
understood that he lived in the same section f"""** °^"'« '«'' <>' » '**'*«" '^»* '^«'"« "'"* 
of the country that Dr. Mudd lived in. They '"*' evening 

came in about 8 o'clock, and remained till be- 

tween 12 and 1 o'clock at night There 

were several other gentlemen in my ofRce, to AT GIESBORO ON APRIL 11. 

whom Mr. Clark introduced Br. Mudd and 

Mr. Gardiner. I can fix the date of that Henry L. Mudd, Jr. 

visit from the fact that a tornado had swept p^ ^j^ Defemc-May 29. 

over the city that day, unroonng one or two '' ^ 

houses, and killing a negro man; and this By Mr. Ewino. 

was spoken of by us in tSe evening; by ref- j „ ^o ^ ^^^ ^i,^, ,^„ Bryantown, 

«:ence to the newspapers I find that it was ._ . ...... .. f_..i.i,. „r _ »,:i« t. 



I iTZ^ I • Ct u »«'■"= it was, my brother, Samuel A. Mudd. and 

only two ocoaeiODs on which I have seen him. ^^^^^} j^^ i,^,^^ ^^^^^^^ ^„j ^^^^ ^ B,^„. 

•TT A r« ford's, ien miles from Washington. We staid 

±1BNRY A. OLART. ^^^^^ ^^^ j^j^j^^^ ^^^ ^^^ ^^^^ moming Dr. 

For the Defense. — June 6. Blanford, Dr. Mudd, and myself went to 

n Vo TT^rriT/i Giesboro to buy condemned Government 

j^y MR. JSiWiNOw hoTBQ^. Dr. Blanford left us about half-past 

In the latter part of last March, Dr. Mudd 10 o'clock, and went to Washington. We 
(the accused) and Mr. Gardiner, a neighbor remained till about 1 o'clock, and finding no 
of his, came to my store in this city, between horses that suited us, I proposed to Dr. Mudd 
6 and 7 o'clock in the evening, and went to go down to Mr. Martin's, near the bridge, 
home with me, and took tea at my house, and get some dinner, which we did. Dr. 
After tea We went around to Dr. Allen's oflSce, B^nmrd came In just as we had dined, and 
And spent the evening there, in company with we all three returned home. Dr. Mudd and 
a numt>er of other gentlemen. Mr. Emerson myself were not separated five minutes dnring 
and Mr. Veighmyer were there. Mr. Gar- that visit We did not cross the Eastern 
diner and Dr. Morgan were there for a few Branch, or come into Washington or the Navy 
minutes, and I think Ethan Allen, but am Yard, nor did I see any thing of John Wilkes 
not positive; and perhaps Mr. Bowman of Booth during that visit I know of but two 
the Bank of Washington; there were per- other visits to Washington made by my 
haps ten or a dozen. We remained till be- brother, Samuel A. Mudd^ d urine la&t ^v(n.^\ 
i#ieo 12 and I o'clock, playing oard& Dr. and Bpnii^*, \Yi^ &t%X oxv ^^ ^^ ^^ "^"^ ^^ 
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December, in oompMiny with Jerry Mndd, and 
the second visit with Thomas L. Oardiner, 
about the 23d of March. With the exception 
of those Tisits to Washington, and when he 
went to Giesboro with me, my brother has 
been at home, and I saw him nearly every 
day, at least four times a week, at home and 
at church. A part of last year I was at 
college; I came home about the 29th of 
June 

I do not know of any Confederate soldiers 
or other persons having been about my 
brother's house since my return from college, 
nor did I ever see or hear of John H. Surratt 
being there. My father is a large land-owner 
in the county, and the farm which my brother, 
the prisoner, holds is between four and five 
hundred acres. 

Oross-examhud by Assistant Judob Adtooatb 

BnaysTT. 

My father gave that farm to my brother. 
He has no deed for it, but he can get one 
ftny time he wants it I suppose he is a tenant 
of my father's. 

By }SlVl. Ewino. 

I always understood that my father set 
apart that farm for my brother; it is known 
as my brother's farm, and goes by that name. 
I know also that six years ago my fatlier 
bought the land on which Mr. John F. Hardy 
now lives for my brother, Dr. Samuel Mudd. 
The house was burned down, and a small 
one built, which d^d not suit my brother, 
and he sold the farm to Mr. Hardy, making 
the agreement, and selling and receiving the 
proceeds, although my father held the title. 

Recalled for the Defenee. — May 31. 

By Mr. Ewino. 

I did not say in my previous examination 
that my brother was a tenant, if that means 
that he pays rent I keep my father's ac- 
oounts, and I know very well that my brother 
has never paid the first cent of rent for the 
farm since he has been on it, nor any of the 
produce of the farm; it was treated as my 
Dfother's farm in every respect 

ROBBRT F. MaRTIV. 

For the Defense.'—May 29. 
By Mr. Ewino. 

I am acquainted with the prisoner, Dr. 
Samuel A. Mudd, with his brother, Henry L. 
Mudd, and Dr. Blanford. Dr. Mudd was at 
my house, on the 23d of March last, with 
Mr. Lewellyn Gardiner; they took dinner, and 
lefl their horses, then went over the river, 
returned next day to dinner, and got their 
horses. He was at my house again in April, 
in company with his brother, Henry Mudd. 
They had their horse put away, and tooK 
dinner. 

Dr. Blanford joined them, perhaps between 



3 and 4 o'clock, I am not poaitiye, amd tlitf 
all three lefl together. They said they woe 
going to Giesboro Point to buy horsea. I 
have no means of fixing the date of this Tint 
except from my book, which is at home; but 
I think it was the 4th of April. Neitlicr 
Dr. Mudd nor Dr. Blanford was there, to my 
knowledge, between that time and the asssi 
sinatiou of the President 

Crou-examined by Assistant Jitxm^b Adtooixb 

BXNOHAIC. 

I did not register Dr. Mudd's nams at all ; 
but a man by the name of Stewart was ibsrs 
that day, and his name was registsred; so 
that the book will show the datei 

BecaUedfor the DefeMe.—May Sa 

By Mr. Ewino. 

Since I was upon the stand yesterday I 
have referred to my register, and find that it 
was Jerry Mudd that was at my house on 
the 4th of April. It must have been on 
the 11th of April that Dr. Samnel Mudd, 
his brother Henry, and Dr. Blanford were 
there; I know it from the fact that, when 
they had been gone about half an faoiir, 
Joshua S. Naylor and Lemuel Orme (whose 
names are registered on that day) drove ap 
and asked if there was anyboay np frbm 
Charles County, and I told them that Dr. 
Mudd and his brother had just left. 

I saw Dr. Mudd and Jerry Mudd in marksl 
in Washington on the 24th of December last 
Dr. Mudd helped me to sell some turkeys; 
it was a dull market, and he said he thought 
he could do better than I was doing ; so he 
stood at the stand while I went round the 
market, but when I came back I do not think 
he had sold one. He was at my stand twice 
that day. He inquired of Lucas if he could 
carry a stove down for him7 and Lncas's 
reply was that, if he sold his poultry, hs 
would; if not, he would have to take it over 
to me; but he did not sell his poultry, and 
the stove was not moved that day. 

Dr. Mudd was at my house on the 23d of 
March ; his name was registered on that day. 
He and Mr. Gardiner came together befbrs 
dinner. They lefl their horses there, and 
took them away the next day after dinner. I 
do not know where they went; I only know 
they went across the river. 

Mr. Ewino. 1 now propose to ask the wii> 
ness, what statement was made by ths ao- 
cused to him, as to the purpose of his risit 
Inasmuch as the visit has to be explained, I 
think, under the rules of evidence, that state- 
ment is clearly admissible. There are plenty 
of authorities for it 

Assistant Judge Advocate Binohax. I 
undertake to say that there is not any au- 
thority in the world for it, because that is nol 
in issue. 

Mr. Ewino. It is in issue whether he met 
Booth in January. 

Assistant Judge Adyooate BoroHAM. Nol 
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in March. This is in relation to a visit of 
the 23d of March. 

Mr. EwiNO. It is in issue whether Dr. 
Mudd met Booth in Washington. We are 
not confined as to any particular day when 
the meeting may have occurred. We want 
to show that he could not have met Booth 
from the 23d of December down to the time 
of the assassination of the President; and, in 
order to show that, we prove his presence at 
home during all that period, except the visit 
to Giesboro, and the one night ne went to 
the party; and we follow it by proof as to 
what the visits were for, and as to what he 
did, who was with him, and where he went 
Now, as a part of the proof, to show the pur- 
I>ose of the visits to Washington, his declara- 
tions as to the purpose of uie visit made at 
the time of making the visit are admissible, 
onder the rules of evidence. I will read to 
the Court an authority on that subject, from 
2 Russell on Crimes, p. 750: ** Generally 
speaking, declarations accompanying acts are 
ndlnissible in evidence as showing the nature, 
character, and objects of such acts. Thus, 
where a person enters into land in order to 
take advantage of a forfeiture to foreclose a 
mortgage, to defeat a disseizin, or the like, 
or changes his actual residence, or is upon 
a Journey, or leaves his home, or returns 
Ihither, .... his declarations made at 
the time of the transaction, and expressive 
of its character, motive, or object, are re- 
garded as verbal acts, indicating a present 
purpose and intention, and are therefore ad- 
mitted in proof like anv other material acts." 
The authority is exactly in point The fact 
of the journey is legitimately given in evi- 
dence by us ; and so me object of the journey 
is legitimate; and, in connection with the ob- 
ject of the journey, his declarations as to its 
purpose are admissible 

Assistant Judge Advocate Binohaic. The 
great trouble is that the gentleman does not 
read enough. I would yield the point if he 
could show in the book from which he has 
read, or in any other book, an authoritv say- 
inff that proof of the kind now offered was 
admissible, when the point to which it re- 
lated was not in issue. The rule on the sub- 
ject is, that if the prosecution prove the 
oeclarations and acts of the accused, he may 
prove all that he said on those occasions, as 
port of the re* gesta; but there is no such 
thing in the text he read, or in any other, as 
that a man may prove what he said at an- 
other time and place not involved in the 
issue, and about which there has been no 
proof offered by the prosecution. The gen- 
tleman says he wants to prove what the 
prisoner said, as to the object of this jour- 
ney, in order to show that he was not coming 
to see Booth. I suppose, if on the 23d of 
March, he said he was not hunting Booth, 
and they prove that, and if, when he got 
back home he said he did not see Booth, 



and they prove that, it would be proof of 
that fact What authority is there for say- 
ing that that can be done? There is no book 
in the world that says so. The text read by 
the gentleman does not mean any such thine. 
If the gentleman can show me a text which 
says that a defendant may prove an act tliat 
has not been put in issue by the accusation, 
about which no proof has been offered by 
the prosecution, and prove all he said on thst 
occasion, I shall yiela. The same book from 
which the gentleman read lays down the law, 
that the party shall not introduce his own 
declarations on his own motion. The text 
iS) pase 750 : ^* Hearsay evidence of a fact is 
not admissible ;" and it goes on to say, " there 
are, however, certain instances, which it will 
be the object of this section to point out, 
where hearsay evidence is admissible." But 
when? **When hearsay is introduced, not 
as a medium of proof in order to establish a 
distinct fact, but as being in itself a part of 
the transaction in question." 

Now, is this transaction in question 1 How 
is the fact whether Dr. Mudd came to Wash- 
ington on the 23d of March or not in ques- 
tion? Is it so on the charge and specifi- 
cation? Not at all. Is it so by anv proof 
offered by the prosecution ? Not at all Our 

{)roof is, that in January he was here, and 
lad an interview with Booth, and he is not 
to disprove tliat by his mere declarations; 
and this testimony is offered for no other 
purpose whatever. It is not to explain any 
transaction, because there is no transaction 
calling for explanation. The fact that he 
cameliere on the 23d of March is not in 
evidence against him — it is not a matter of 
accusation against him — it is not in ques- 
tion ; and therefore I say the declarations 
of that date proposed to be offered in evi- 
dence are his declarations, offered in evidence 
on his own motion, for no purpose except to 
disprove the testimony offered against him 
by the prosecution ; that he had an interview 
with Booth in January ; and there is no text 
of any law-book any where that says he can 
make evidence in that way by his own decla- 
rationa 
The Commission sustained the objection. 
Witness. My hotel is about one hundred 
yards from the Navy Yard bridge. Eastern 
Branch bridse, and persons going from Bry- 
antown to Washington pass oy it I have a 
post-office there. I have not seen Dr. Mudd 
at my house, on his way to or from Washing- 
ton, since the 24th of December, except on 
those two occasions. I do not recollect his 
stopping there on December 24th, but { saw 
him in market I attend market pretty reg- 
ularly, and am not at home mucn. I sup- 
pose I would recollect if he had stopped there 
at any other time; I can not say jiositively 
whether I have heard of his being there, or 
not I kept no record of persons coming to 
my house until the 20th of February. 
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Dr. J. H. BuMFoKD. 

For Ihe De/e)ue.—May 29. 

By Mr. Ewiho. 

I live about twelve inilee Trom thia city, ir 
Prince QeoTge'e County, Hftryl&nd. 

On the lUli of April Ust, I accomranied 
Dr. Samuel A. Mudd &nd his brotlier, Henry 
L. Uudd, to Qiefiboro, to attend a Oovern- 
ment »a]e of )ior«e«. We arrived there aomv 
time before the hour of sale, and I remained 
with Dr. Uudd till after 12 o'clock, exaniin- 
iag horeeB. They were very inferior, and Dr 
Uudd did not purchaae any. Having buai- 
nees id Washington, I left Dr. Uudd aboiit 
hAlf-past 12; arranging to meet him at 3 
o'clock, at Mr. Martin's, near the bridge, I 
Wk8 with Dr. Mudd all [he time till half-paet 
12. I went to Washington, and got back to 
Mr, Hartin'e about half-past 2, and found 
Dr. Mudd tliere, waiting for me. In about 
fifteen minutes, probably, we started toward 
home, and rode Uigetlier to the road leading 
to my house, when I went Lome, and ht 
oontinoed his journey. 

Uts brother was with him when I Icfl him 
at Giesboro, and was with him at Mr Mar- 
tin's when I returned. Mr Martin's plact 
is on the other Bide of the Eastern Branch, 
right in the forks of the road leadint; to 
Oieeboro and the stage road leading down 
througli the counties, and is not more than 
flft^ or one hundred yards from tlie bridge. 
It IB a mile and a half, or probably twomilee, 
&om the National Hotel, Washington. 

During llie last eight^'cn months, 1 have 
several times heartl Dr. Mudd speak, in gen- 
eral terms, of being disaatisRed with his 
place, and that he would sell if an advant 
ageous offer were made to him ; bat I have 
no knowledge of his making a direct offer to 
B«ll his farm. 



24th. I remember the date b«oauM the buto 
was blown down while he wae away, ami 
the 25th was a holiday. 

I do not know John H. Surratt, nor John 
Wilken Booth; I never heard their namM 
or the name of David E. Herold 



MUDD'S ABSENCE FROM HOME. 
Thou AS Davis. 

For the Dt/iJi>e.—May 29. 
By t/iR. Stone. 

I have lived at Dr. Samuel Mudd's since 
the 9th of January last, working on his 
farm. I have been on the plantation all Ihc 
time, witli the exception of one night some 
lime in .Tanuary. Dr. Mudd has been absent 
troxa home only three nights during that 
lime; one night at a parly at Qeoige Henry 
Gardiner's, and the other limes in Washing- 
ton. It was on the 2l3th of January that he 
went to Mr. Gardiner's; his family accom- 
panied him, and the^ returned a little after 
sunrise. The next time he was from home I 
was on the 23d of March, when he went to '^ 
Washington with Mr, Leweilyn Gardiner to 
buy some horses. They came back on the'd 



1 never saw that man at Dr. Undd's whOc 
I was living there. I was ill for more than 
three weeks while 1 was there, and Dr. UimU 
attended me I took my meals op atftin 
then, but when 1 vfaa well I took them with 
the family, except when l8t« on aecoant of 
feeding the horsea, or doing other thinm; 
tlien I took them by myself I saw Dr. 
I Mudd every day during all the while I lirg4 
\ there, except the times I hare mentioaed, 
' when he was absent 

, I was at home on Saturday, the ISth Of 
: April, and saw two horses there, and beard 
that two men were there; but I did not mk 
them ; I was working in the field. The m<a 
left, as near as I can say, between 3 and 4 
o'clock in the afternoon. 1 was there alM 
on the following Friday, at work on Ui» 
farm. Sonie soldiers came to the houee oa 
that dav, and wanted to see Dr. Mudd. Ha 
was at 'his father's, and I went for him. I 
told him some soldiers were at the house and 
they wanted to see him, and he came along 
with me directly. He said nothing to ma 
Ihen about a boot, nor 1 to him. He camt 
*ith mc as far as the bam, and I went into 
(he field, and he and Mr. Hardy went on 
towanl the house. 1 never heard Dr. Undd 
■>xpress any diHloyal seiitimenia 

By Mr. EwimO. 
I did not lake breakfast with the famtlj 
on the day aftor Ihe President's assassina- 
tion ; I was attending lo the horBes, and waa 
not readv when the horn was blown ; nor dfa] 
I take dinner with them that day. All I 
knew about the two men having been ther& 
was that one of them had a broken leg, anJ 
one had been lo meals, and the other hul not 



That was what I understood about them; 
I did not sec the men. When 1 came back 
to the house, about 4 o'clock, ihe horsea 
were gone, and as I did not hear of the men 
heing there after t)-at, 1 supposed they were 
t;or.e, 

I saw Dr Mudd and bis wife start to go 
lo Mr, George Henry Gardiner's on the night 
of the party; they walked in that direction. 
Mr Gardiner live? about three-fourths of a 
mile from Dr. Mudd's. 

Bff Hr. EwiNO. 
; to tbs wUnMi ■ pbolDgn^ at Jobn H. 
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ago. I hftTe not B««n him rince the 9th of 
Juiiiat;, when I went to li*e at Dr. Mudd'a. 

Bbttt WAaBiHOTOX (colored.) 

F«r ihe Dcfen*e.~May 27, 

By Hb. Sraiti. 

I went to live at Dr. Samnel Undd' , 
ncftr an T can tell, on the Uonday adcr 
CfarietmaB, aad have been living there evet 
rince. I WBB a slave before the emancipH- 
tion in Uarvland, and belonged to Mrs. 
Adelaide Uiadleton. 1 have not been away 
fh>m ]>r. Uudd's bouie a «>inKle night since 
I Irent to live there. Dr. Uudd has not been 
kiTAj from home at night but three times 
that I can recollect, but I can not eaj' in 
what month. 

The Aret time, he and his wire went to a 
partj at Mr. Oeoi^ Henry Qardiner'e ; thej 
went about sundown, and came back late at 
night) 1 do not know what time. The 
time wa« when he went to Gieaboro 
bit brother, Mr. Henr^ Mudd, to buy 



horses. He started I 
c«me back, I thin 
think what month 



the 



t day, 1 can not 
<, but it was since 
Ibe last Uhristmaa. The last time be went 
to Washington, he started in the morning. 
and came back the next dav at nighL I 
did not see any one leave the house with 
him, hut I heard that Mr, Gardiner went to 
Washington with him, I do not know who 
came bach with him. I think it waa in the 
latter part of the month that he went there. 
He was away, in all, two whole nights and 
a part of a night 

I did not eee the two men that were at Dr. 
Hudd's lately— Booth and Herold; 1 saw one 
of them, the small one. I was standing at 
the kitchen window, and just saw a glimpse 
C>f him going' in the direction of the swamp. 
I did not see any one with him. In three 
ta four minotes alter this Dr. Mudd came 
to the door, and asked if they had gone for 
the woman to clean up the housa Mrs. 
Uadil had started off a little girl for a 
«oman to come and clean, as the gentlemen 
had gone. 
<■ I never saw the small man before, and I 
dM not see the large man at all 
Ucwdphotoinpfaor J. WilkH B«it> wuibown to the 

If ever T saw that man at Dr. Mudd's, I 
do not recollect; I never saw anybody like 
tiiat picture that I can recollect. 
Orou-txamined by Assistant Jduob Adtocats 

B [DO HAH. 

. I do not know where Gieeboro is. All 
Uiat I know about Dr. Mudd's going there 
ii, l^at be lold me he went there, and so did 
his wife. Ur. Henry Mndd, his brother, 
was there to go with him, and the; started 
together to buy horses ; bat he missed the 
day, and could not buy any. 

1 think there was a week, or two weeks, 



between the time when he Went to OiesbofA 
and the next time when he was away all 
night; but i can not come at it exactly. 



AT BRYANTOWN, ApaiL 16, 16. 
Qeobgb Booz (colored.) 

For the Btfen3e-—May 27. 
I live with Mr. Henry L. Mudd. 1 att 
attending to his lower place, next to Bryan- 
town, above the road, anout half a mile fVoitt 
Mr. John McPherson's. 

On Easter Saturday, the ]6th of April, I 
saw Dr. Mudd a( my house. 1 aho saw him 
on the road coming up from toward Bryan- 
town and going Coward home The main 
road from Bryantown, up to the swampa, 
right through my place. You can gfi 
Bryantown to Dr. Mudd's either by oo*- 

J along the main road, or through 
, intation path. As Dr. Mudd cama 
fVom Bryantown he passed through my place 
by the by-rosd. I did not see anyperaoft 
with him, either walking or riding. I had 
been in the swamp looking for my hogs. I 
had been below, and had crossed the tnaln 
road, and met Dr. Mudd coming up fW>ni 
Bryaniown; I spoke to him. That was ba- 
tween 3 and 4 o'nlock in the atlernoon. I did 
pass any one on either road. 
I did not eee any person on horseback standi. 
ng in the swamp, nor any person at all. If 



itnvbody had been e 






I the road, I 



thmk I should have s 
from the big swamp across the main road II* 
to my house, and as I came up to the hilt 
1 also passed near the little swamp, and could 
' ive seen if any one had been there. 

Dr Mudd was riding at his neual pacsL 
He very frequently, in going to or coming 
from Bryantown, would pass through our 
place, and I would Bee hi^m. I>r. Mudd, on 
this occasion, on the Saturday, slopped and 
spoke a few words, and ask^ me whera I 
had been, aiid then kept on. 



Whenw 

H( 
, Dor did he say any thing abont 
«n. He was riding a bay Blly; it 
own horse; I know it welL Aa I 
looking out fat anybody, a persoi 
might dismount and 1 not notice him. Soma 
of the bushes there are as tall as a man'a 
head, or taller, 

StcalUd for tht De/m»e.—Junt 7. 
I met Dr. Mudd on the by-road leading 
through our fiirm on the day after the asaav 
sination. I crossed the road just opposlie mj 
house, and about three hundred yards from 
the big elm on the b14« tixC\*a.V ^xw& %t\^^ 
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town, when I Grossed the road, I reckon I 
ean see a qoarter of a mile in each direction ; 
that is, from and toward Bryantown — a plain, 
full view. There was no horseman on the 
road that I saw. If there had been any one 

eoing along the road with Dr. Mudd, and he 
ept on the main road, away from Bryan- 
town, when Dr. Mudd turned up through this 
by-road, I think I should have seen him; 
there was nothing to prevent it 

If anybody hM been traveling with Dr. 
Mudd, and kept on the main road when Dr. 
Mudd turned in at the gate,, he would have 
been pretty nearly at or near the point where 
and when I crossed the main road, and had 
he been there I must have seen him. 

Susan Stxwabt. 
For the Drfenae. — Jum 3. 

I live at Mr. John Morris's, about a mile 
from Bryantown, and not more than a quarter 
of a mile from George Booz's. I live on the 
little cut-off road, leading through the farm. 

I saw Dr. Samuel Mudd, the prisoner, on 
Raster Saturday, about 3 or 4 o clock. He 
was about fifty yards from the road, inside 
of the place at which I live. When I saw 
him, he was just at the corner of the barn, 
ffoing up toward Mr. Morris's house, rid- 
ing very slowly by himself. I saw no one 
with him. It was cloudy and mbty, and I 
think raining a little. Standing at my door, 
from which I saw Dr. Mudd, I can see a 
quarter of a mile or more of the main road. 
I can see from the swamp clear up to the 
tree called big elm. I did not see Dr. Mudd 
when he came out of the main road. I did 
not take particular notice of the main road, 
but I could have seen ver^ easily if there had 
been anybody on the mam road. 

I saw George Booz meet Dr. Mudd that 
day alter he had passed our house. 

By Assistant Judob Adyocatb Binghah. 

Dr. Mudd, when I first saw him, was 
opposite the barn, which is not more than 
fifty yards from the main road. He was 
oomine up toward our house, but I can not 
say whether he was coming from the direc- 
tion of Bryantown or not 

Primus Johnson (colored.) 

For ike Defenae. — Jum 3. 

I saw Dr. Samuel Mudd coming from 
Bryantown by Mr. Booz's on the Saturday 
after the President was killed, about 3 o'clock, 
or a little after. I also saw him when he 
was going to Bryantown; he was riding by 
himself. There was a man followed Master 
Samuel, going toward Bryantown, and this 
man came back by himself, and he came 
bac^ before Dr. Samuel Mudd, I reckon, 
about half an hour. Mr. Boo^s is about 
two miles from Bryantown, and is on the 
road between Dr. Modd's and Bryantown. 



LXONABD S. BoBir. 
For the Deferue, — June. 3. 

I was in Bryantown on the Saturdar after 
the assassination of the President, abont 3 
o'clock in the afternoon^ and I staid thart 
until night Before getting to Bryantown, I 
met a gentleman on the road, who told me 
of the assassination, but he professed not to 
believe it When I got near Bryantown, I 
found soldiers stationed two or three hun- 
dred yards from the village. I made inquirica 
of them, and learned that such was the fact, 
and that somebody that belonged to the their 
ter was the assassin ; but, though I conTened 
with several, none of them could give me . 
his name. I was not in Bean's stora that 
day. 

I also asked several persons, citizena aa 
well as soldiers, and it was not till a few 
minutes before I left in the evening that I 
received the information as to who was tha 
assassin, from Dr. George Mudd. 

I know Daniel J. Thomas, and the repu- 
tation he bears for truth and veracity in tha 
neighborhood in which he lives. It ia aueh 
that I would not believe him under oath. 

Oroea-examined by Assistant Judob Aj>T0CiLn 

BUBNETT. 

I have known Mr. Thomas from boyhood. 
Mv attitude toward the Government durinf 
this rebellion has, I believe, been that of a 
loyal citizen. I have given no assistance or 
counsel to the enemy in any way, shape, 
or manner. There are some acts of the Ad- 
ministration I may have spoken of not so 
pleasantly, but nothing more; but I do not 
think I have said any thing against tha 
Government in its efforts to put down the 
rebellion. 

I know the man Boyle who murdered 
Captain Watkins, but I never harbored him 
at my house. I have only seen him once or 
twice. He came to my house the morning 
after our general election, with some ten or 
a dozen or fifteen. I live not far from tha 
road, and many call after the election. After 
the general election, on their route hom^ 
ward, a party called, and Boyle was axnong 
them. I did not know him at that time. 
They staid but a short time. When I heard 
his name, I had a reason not to want him 
there, and I was not so particular in my 
treatment toward those with him, and they 
left after an hour or two, and I have not 
seen him since. 

By Mb. Ewino. 

In what I said of Daniel J. Thomas^ I 
referred to his reputation before the war aa 
well as since. It appears to me he is a 
kind of man who will imagine things, and 
then bring himself to believe they are factiu 
and, believine them, then assert and stand 
to them to the last that they are facta, and 
awear to them. 
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Bs. Joseph BLiinroBix Q. What was the conversation ? 

T^ Ai T\ r TV ^ ^ remarked to him that there was rerr 

I^ the DefeMe, -^June 5. ^^^ ^^^^^ « y^,. ^j^ y^^ « j ^ ^^ ^ 

By Mr. Ewwo. hear it" 

T • A J -Ai. XV X A. Assistant Judee Advocate Bikghak ob> 

^I am acquainted with the routes from ^^^ ^ ^^ ^j^„*^ ^^^ ^^^ conversation 
Washington through Surrattsville to BryAn- ^^^^^^ j^j^ ^„^ p^ ^^^5 ^^^ inasmuch 
town, and through Surrattsville to Port To- ^3 ^^e witness had already partly answered 
Ucco and Popes Creek. I have traveled the question, he would allow the answer to 
diese routwi several times ; I am a so famil- ^^and as far as it had gone. 
lar with the road from Dr. Mudd s to Bry- ^ 

antown. By Mr. Ewino. 

drace. tnm which it appMired. hy the explanation of the Q. What else did Dr. Mudd say in regard 

PSS ?hV.SSLr?~rV wf .'Sfi.'Tn'Te'SXL 'iSii to the aMUMination of the President ? 

Ma from the hooaea Of Boos and Murrax, and the whole Assistant Judge Advocate BiKOHAX Ol>* 

tiJUSi^llS^Sl^i^u'^^'^l^SS^^ jected to the question, and the CommiMioii 
Ckom thoM honaea.] sustained the objection. 

By Assistant Judge Adyooatb Binobax. Q- ^^ ^as from the conversation you had 
^ , _ , ... with Dr. Mudd in regard to the assassination 

Two weeks ago I made spwial insT)ecUon ^^ ^^^ President that you are enabled to fix 

of these roads, to ascertain what portion of ^hat as the day when he made the purchase 

Ihe roads was visible from the nouses occu- ^f calico ? 

pied by Booz and Murray. A. That led me to believe it was the day, 

I know where the colored people named because I remember his remarka 

Bloyce liva TJie cluster of trees round the xhe distance from the Eastern Branch 

houses would obstruct the view of this road, bridge to Surrattsville is about ten miles; 

I think. I do not think a person could see from Surrattsville to Bryantown is sixteen 

any distance from these houses. ^\\^, from Bryantown to Port Tobacco it 

By Mb. Ewino. ^ thirteen miles and a half. 

-, ^, , .J . J. X J xt- OMt-M:amtn«rf5y Assistant Judge Adtooasi 

From the bndge, as indicated on the map, Binoham. 

lo Bryantown, is not more than a quarter 

of a mile, and you can look down the road I can not state posiUvely when I first 
right into the main street of the town. A heard that it was Booth who had assassin- 
person coming from the bridge to Dr. Mudd's ated the President I also heard that he had 
House would have to pass along the main been traced within three miles and a half 
road by the big elm, or else by the cutK>fr of Bryantown, but I can not say when I 
by John Murray's house. fint heard it; I certainly did not hear it on 

Saturday. I think it was Dr. George Mudd 

-Tf -Ti T> t> ^^at told me on Saturday night that Booth 

J!.. D. K. i5BAK. ^^ ^^ murderer. 

For the Defense, — June 3. 

I am a merchant at Bryantown. On the '^^^^ Aorow. 

day following the assassination, I believe it Jbr the Defenee. — June 5. 

was, Dr. Samuel Mudd bought some goods s •&r 1? 

at my store. I sold him some calicoes ; this ^y ^*- ^wnio. 

is the only thing that I particularly remem- I live about three miles from Bryantowii| 
ber. When I first heard that day that the and about a mile and a quarter from Dr. 
I^vsident was assassinated, I asked by Samuel Mudd's, on the road from his bouse 
whom, and my impression is that they said to Bryantown. On the day after the Presi- 
it was by Boyle, the man who is said to dent was killed, I saw Dr. Mudd riding 
have killed Captain Watkins, and who had toward Bryantown on a gray horse. He was 
the reputation in that neighborhood of being alone when I first saw him, but there waa a 
a desperado. man overtaking him. In about three-quaf^ 

I can not state positively whether I heard ters of an hour I saw the man come back, 
that day that it was Booth or not Soldiers I was about fifty yards from the road when 
were in and out of the store that day, and I saw the man returning; and I was there 
the assassination was the topio of general for an hour, more or less, afterward^ but did 
discussion. not see Dr. Mudd return toward his house. 

Q. Did you have a conversation with the I could not help seeing him if he had passed 
firisoner, Samuel A. Mudd, that day, as to along the road. 

''l'*d:jTs°old'h£^KicoI had a^--W*yA«n.«KxJ.Ba.A.TOO« 
tome conversation with him, and that cir* 

onmstance leads me to think it waa the day When I first saw Dr. Mudd and the man, 
I heard of the assassination. they were a little way a\^azt^ and tka ^aio^ 



M4 



tttB G0K8PIRAG7 TBIAL. 



UuDg I saw the man get n)) to him. I heard 2 o'clock till about 6, and heard the talk 

no conversation between them. I did not about the asaassication. It was the general 

know the man, nor did I notice him much ; topic; but I did not hear who was the aaaaa- 

I noticed the horse more; he rode a baj sin. I do not recollect that I made any in* 

horse. I can not swear that that man quiries about it On Monday morning I first 

nK>inting to the accused, David R Herold] beard that it was Booth. 

01 the one; he looks more like him than I saw Lieutenant Dana at the hotel in 

any of the other prisoners, but I can not say Bryantown, on Monday morning, aboat S 

tiiat he is the man. It was about 3 or 4 o'clock, m conversation with Dr. Geoiga 

o'clock in the afternoon that I saw him Mudd. There were some three or four pcr> 

come back alone, on the same road that he sons in the room. Dr. George Mudd's refm- 

had gone down on, not more than an hour tation as a Union man is as good as any 

before, at most, on the road leading to Dr. man's. 

Mudd's house. I did not see Dr. Mudd any The reputation of Daniel J. Thomas te 

oolare that evening. truth and veracity, in the nei^borhood ia 

which he lives, is very bad. 1 know tluil 

Mason L. McPHsasoK. people generally think that he is not a tmtli* 

For the Defenses—June 6. ^H*°^ ™*°* • * ^ •*!. .i. • tl. 

*VT u^ u^cjcit^v. v^i^ v. J ^^ acquainted with the prisoner, Dt 

By Ma. Ewingw Samuel A. Mudd, and with his general char- 

I Ure within three-fourths of 8 mile of "P.^*'- *f. » "»" •*'^f !?f VS^f' «i !^ 

Biyantown. About 2 o'clock on the day citizenship. He is considered a very go«l 

*ft^ the assassination of the Premdent I ■"»"> Peaceable, and a good ciUMn. 

went to Bryantown, and was there till 7 or 8 Cross-examined by the Judob ADVOOiTBi 

o'clock in the evening. I did not hear any j ^^ ^^^ recollect whether or not I hav^ 

one My that afternoon who had assassinated ^^^^ ^^^d Daniel Thomas charged wHk 

Uie President I heard that Boyle had mur- y^^^- g^^^n fklsely in any case; I havs 

dered the Secretary of State-John Boyle, heard him spoken of as raiher a bad man, 

the gu errilla, that had passed through there ^^j „^t ^^ ^ s^k ^he truth, 

ssvcral times, and had killed Captain Wat- q^ j^^ f understand you to say, under ths 

kjna I made inquiries of some of the sol- ^^^^ you have taken, and with the knowl- 

diers, but they could not tell me who had ^ ^1,4^^ you have of Mr. Thomas, and 

kaied the President I asked right smart ^^"^^xx^ uf^ ^^^ character, that you would 

Of people, citizens as well as soldiers, but ^^^ Relieve him when speaking under oath 

they did not know. I was in Bean s store a before a court ? 

short time, and heard the talk there, but j^ j ^^^^ ^^^^ ^^^ 
nobody mentioned the name of the assassin. 

There were a good many people in town By Ma. EwiKa 

(hat day. On Sunday I heard who the sup- i do not think I have ever heard of 

^ed murderer was. Thomas being a witness before this trial 

On Monday morning, between 8 and 9 

o'clock, I guess, I saw Lieutenant Dana in Pbteb TaoTtBa. 

the hotel at Bryantown, in conversation with v* 4t Tk r r k 

Dr. George Mudd. They were sitting oflF to ^^'' ^^^ Dtfeyuie,-JMne 5. 

themselves. By Mr. Ewino. 

I am very well acc^uainted with Dr. George j blacksmith, and live in Bryantown. 

Mndds reputation in the community as a j ^ ^^ SatuVday, the day Ifter the 

Union man He is as good a Union man p.^gj^ent was killed. I heard the subject 

•s any in the United States ^ ^ ^^^^^^ ^^1^^ ^^ ^ ^^ j^, r^{^^^ 

Fromgeneral report, I know the reputa- ^ g^jjf^„ ^^ ^„^ 

Jon of Samel J. thomaa Huj reputation twenty-four or twenty-five; they were around 

for truth and veracity m ^e commumty ^^ ^^^ whole afternoon I inquif«i 

where he lives is not very good. of some soldiers if they knew who killed 

6lw«-«caimne(f 6y Assistant Judob Advooatk the President, and they said they did not 

BiNOHAM. know. They mentioned Boyle as the one 

T i»j^xi-A'* -M-j that had assassinated the Secretary. 

I am confident that It was on Mondav j ^^ acquainted with Daniel J. Thomas; 

*T¥!^ n *^ ^'^Sr^'i?^ ^*''* ^^ ^ '^ ^ Have known him for eight years. His repn- 

with Vx. treorge Jludd. ^^^^^ ^^^ veracity in the community where 

r mr T» he lives is not very good. From my knowl- 

JoHW MoPhkeson. ^g^ ^f j^jg reputation I would believe him 

Fw the Defense. — June 5. under oath in some cases ; in others I would 

7> -ir* T?-^,« not^ It would depend upon what it was 

By MR. J5WIN0 ^^^^ J ^^ jj^^ ^^jjjjj J ^^^I^ ^j^li^^^ lji„ 

I was at Bryantown on Saturday, the day on his oath, and very few in onr community 

After (he assassination of the President| from would. 
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OroM-examintd by the Judge Adyooatb. 

Latterly I have been loyal to the Govern- 
ment, and deeired that it should succeed in 
patting down the rebellion. At first I may 
nave thought a ^ood deal of the rebels, but 
not for the last eighteen montha 

Mr. Thomas is very unpopular in that 
neighborhood; I never heard him speak 
mnch about his lovalty, in anj^ shape or 
form ; I have seen him both ways. Often, 
when we would hear at Bryan town of some 
great feat that was done, he would some- 
times think one way and sometimes another. 
I never heard him speak in favor of the 
rebellion, and never, at any time, have I 
known him to be at all unfriendly to the 
Government, or have any sympathy with the 
rebellion. 

Before the last eighteen months, I thought 
a good deal, but never did any thing un- 
friendly to the Government; I never spoke 
much about my feelings. I do not know 
that I should have thought better of Mr. 
Thomas if he had been of my way of think- 
ing. I have never taken the oath of alle- 
giance. About three weeks ago I went to 
take it, but the Captain had no blanks. 

I never engaged in blockade-running, and 
never crosRed the military lines without a 
permit If Mr. Thomas was under oath in 
a court of justice, I would believe him if 1 
knew he was speaking the truth. If he was 
speaking against the rebels, and I had to 
rely upon him, I do not know that I could 
bring myself to believe him. 

By the Court. 

I am ft Scotchman, a British subject, and 
have neVer been naturalized. I have used 
the rights of a citizen, and have voted. The 
first vote I gave was for Buchanan ; after- 
ward I did not vote except for local officers 
of the county. I have not voted for three 
yeara I do not know why I did not vote 
on the adoption of the new constitution of 
Maryland. 

By M^. EwiNO. 

Mr. Thomas's reputation for veracity was 
joat the same before the war as now. In 
the early part of the war he had not the 
reputation of being a loyal man ; I am sure 
he was not I came to this country twelve 
years ago; am thirty-four years of aga 

John I. Lanolbt. 

For the Defense, — Jxaie 6. 

By Mr. Ewino. 

I was at Bryan town two or three times on 
Saturday, the 15th of April; it was sundown 
when I last left I heard that the President 
assassinated, but did not hear who as- 
linated him. I did not hear that till Mon- 
day morning. There were not many citizens 
or many soldiers in the town, nor was there 



much talk about the assassination. Some 
of the citizens coming in heard that soldiers 
were there, and that martial law was to be 
proclaimed, and returned to their homes. I 
first heard of the assassination from the 
soldiers. I asked them who had killed the 
President, apd they said they did not know. 
I did not hear of any one, supposed to be 
the assassin, being tracked to near Bryan- 
town. 

Cross-examined by Assistant Judob Adyocatq 

BiNOHAH. 

I heard that the soldiers were in pursuit 
of the President's assassin. 



Marobllus Gabdikbr. 

For the Defense-^May 30. 

By Mr. Ewino. 

I have heard Dr. Samuel Mudd, on several 
occasions during the past two years, stat^ 
that he wanted to sell out. 

I was at Revea's Church in our neighbor- 
hood on Easter Sunday, the 16th of April, 
following the murder of the President The 
assassination was known and generally talked 
of; but it is my impression that the namf 
of the assassin was not known. I saw Dr. 
Samuel Mudd there at church. 

Q. State whether you heard Dr. Mudd say 
any thing as to how he regarded the act of 
assassination. 

Assistant Jud^e Advocate Bingham. I 
object to introducing Dr. Mudd's declarations. 

Mr. EwiNG. I have brought that before 
the Court asain for the purpose of doing 
what I failed to do yesterday, calling the 
attention of the Court specially to the char- 
acter of the declarations that I expect to 
prove. 

Assistant Judge Advocate Burnett. It is 
the rule of military courts, when the counsel 
states what he expects to prove by a witness, 
that the witness should withdraw, so that he 
may not be instructed by the remarks. 

[The witnoes retired from the itftod and the eourt- 

room.] 

Mr. EwiNO. I expect to prove that Dr. 
Mudd spoke of the assassination as an atro- 
cious and revolting crime, and a terrible 
calamity to the country ; and that he spoke 
of it generally among his neighbors at the 
church in that way. I a^ain call the atten- 
tion of the Court to the pnnciple upon which 
I claim that it is applicable; and that is, 
that Dr. Mudd is charged with concealment 
of the fact of those men having been there— 
a concealment extending through Sunday-— 
and that his declarations, showing his feeling 
with reference to the crime during the time 
that they allege him to have been acting as 
accessory to it, are admissible. ^ -^ 

The Commission sustained the objeotion 
of the Jud%<& Adi^ycaM^ 
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Br. Gboegi D. Hudd. 

For the DrfeMe.'—May 29. 

By Mr. Ewino. 

I am a practitioner of medicine in the 
Tillage of Bryantown, Charles County, Md. 
Dr. Samuel A. Mudd was a student of medi- 
cine under me for many years. His father 
and my father were firs^cousins. I know 
his reputation in that neighborhood for peace, 
order, and good citizenship, and I know of 
none whose reputation is better. As a mas- 
ter, I have always considered him a humane 
man to his servants, as well as to otliers. 
He always, to my knowledge, clothed and 
fed his servants well, and treated them kindly, 
as far as I know. 

I was at Bryantown the Saturday, the 
15th, when the news of the assassination of 
the JPresident reached there, and remained 
there all the evening. Lieutenant Dana, on 
whom I called for information, told me that 
the party who had attempted the assassina- 
tion of Secretary Seward was named Boyle, 
and claimed him to be the same party who 
assassinated Captain Watkins of Anne Arun- 
del County, and that the party who assas- 
sinated the President was supposed to be a 
man by the name of Booth, but that he 
thought he had not yet got out of Washing- 
ton. Boyle, who wad known in our region 
of country, and had been there three or four 
weeks before, was a noted desperado and 
guerrilla. 

I was at church on Sunday, the 16th ; it was 
then known that the President had been 
assassinated, but no one, to my knowledge, 
supposed that Booth had crossed the river; 
this at least was my impression ; 1 did not 
make much inquiry relative to it 1 saw Dr. 
Samuel Mudd at church. On returning home 
he overtook me, and 1 rode with him as far 
as his house. 

Q. State whether he saifl any thing to you 
about any persons having been at his house? 

The JuDOB Adyooatb. You need not an- 
swer that question. The Government has not 
introduced the declarations of the prisoner. 
Dr. Mudd, at that time. 

Mr. Ewino. I propose to offer that state- 
ment for the purpose of showing that Dr. 
George Mudd, a resident of Bryantown, and 
who 1 will prove is a man of unquestiona- 
ble loyalty, was informed by the prisoner at 
the bar that there were two suspicious per- 
sons at his house on Saturday morning; he 
told him of the circumstances of their coming 
there; expressed to him a desire that he 
should inform the military authorities, if he 
thought it advisable, of the fact of their 
havine been there; stated to him that he 
wished him to take it direct to the mili- 
tary authorities, and not tell it at lar^e 
about the streets, lest the parties or their 
friends might assassinate him for the dis- 
closure. 

I can imagine no declaration of a prisoner 



more clearly admissible than thu. It m^ 
companies, or is connected with, acts which 
they have shown of the preceding day, and 
of subsequent days; it is a part of the wj 
^ist of the acts and omissions by which Yk% 
is sought to be implicated here, and to refkat 
to allow him to show that he informed th« 
Government, through one of its most IotaL 
friends, of the presence of these men in nig 
house, and his suspicions in regard to thenii 
would be to strip him of a complete and ad- 
missible defense. On the subject of such ao* 
tions — for this statement was an act — 1 read 
an authority from Russell on Crimes, voL % 
p. 750 : "When hearsay is introduced, not at 
a medium of proof, in order to establish a 
distinct fact, but as being in itself a part of 
the transaction in question, it is then admia- 
sible; for to exclude it might be to excloda 
the only evidence of which the nature of tha 
case is capable. Thus, in Lord George Qfo- 
don's case, on a prosecution for hiah treaaon, 
it was held that the cry of the mob might be 
received in evidence as part of the tranta^ 
tion. (21 How. St Tr. 535) And, generallj 
speaking, declarations accompanying acts are 
admissible in evidence as snowing the na- 
ture, character, and objects of such acta. 
Thus, when a person enters into land in 
order to take advantage of a forfeiture, to 
foreclose a mortgage, to defeat a disseizin, or 
the like, or changes his actual residence, or 
is upon a journey, or leaves his home, or 
returns thither, or remains abroad, or ae- 
cretes himself, or, in fine, does any other 
act material to be understood, his declara- 
tions made at the time of the transaction, 
and expressive of its character, motive, or 
object, are regarded as verbal acts indi- 
cating a present purpose and intention, and 
are tuerefore admitted in proof, like anjr 
other material facta They are part of the 
res gestae 

In a note to this section, the learned Amer- 
ican editor of the work. Judge Sharswood, 
^ives the following, among other decisions. 
m this country: '*TAuj, the declarationM ^ 
the prisoner maybe admitted to aecourUfor ms 
siienee when that silence would operate against 
him. The United States v. Craig, 4 Wash, a 
C. Rep. 729." That is just the case herei 
" Whenever the conduct of a person at a givmi 
time becomes the subject of inquiry, his express 
sions, as constituting a part of his conduct 
and indicating his intention, can not be re« 
jected as irrelevant, but are admissible aa 
part of the res gestce. Tenney v. Evans, 14 
New Hamp. 353/' 

It is to explain his silence up to the time 
of his making the communication to Dr. 
George Mudd, and to rebut the evidence of 
detective Lloyd as to his concealment, on the 
Tuesday following, of the fact that these two 
men had ever been at his house, that I pro- 
pose to introduce that statement in evidenceu 
This statement was made before he coidd 
have known that any suspicions were directed 
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against him. It was an act done during the 
time of that silence and alleged concealment, 
b^ reason of which they seek to implicate 
him as an accemory before and after the fact 
in the assassination. That conversation with 
Dr. George Mudd accounts for the silence; 
that conversation broke the silence. If the 
fact of his having been silent is to be urged 
against him, may not the fact that he broke 
the silence, and communicated all the facts 
to the military authorities, be introduced in 
hn behalf? I hope the Judge Advocate and 
the Court will mark the fact that we do not 
introduce this for the purpose of showing 
that what Dr. Mudd then said was true. We 
do not introduce it for the purpose of explain- 
ing any thing as to the presence of these men 
in tlie house, or the acts they did there ; we 
introduce it simply to show that he commu- 
nicated, as well as he could, to the military 
authorities the fact of their presence, and at 
the same time gave the explanation of his 
caution then and his silence before. No 
authority could be more direct upon this 
point than the authority in United States v. 
Orcdgy 4 Washington Circuit Court Reports, 
which is briefly stated in the note to Russell, 
which I before read: ''Thus, the declara- 
tions of a prisoner may be admitted to 
account for nis silence, where that silence 
would operate against him." 

The JunoB Advocate. If the Court please, 
the principle here is almost too well settled 
to be the subject of discussion. While it is 
competent for the Government to give in evi- 
dence declarations of a prisoner on trial, his 
confessions, it is not competent for him to 
do so; that is perfectly clear. But when 
these confessions are introduced, he has a 
right to insist that the whole of them shall 
be given. Now, we have offered no declara- 
tions in evidence which were made by the 
prisoner at the bar on Sunday, the day spoken 
of bv the witness. The ground, then, on 
which it is sought to introduce them is, 
that they are part of the res gestcs. The res 
gutm at that moment had been completed. 
The res gestce in which he was involved, and 
which is the subject of arraignment on the 
part of the Government, had closed the day 
before. That consisted in his having received 
and entertained these men, and sent them on 
their way rejoicing, having fed them, having 
set the leg of the one whose leg was broken, 
having comforted and strengthened and en- 
couraged them, as far as his hospitality and 
professional skill could do, to proceed on their 
journey. That is the res gestcBj the transac- 
tion on which the Government arraigns him, 
and that was complete at 4 o'clock on Satur- 
day evening. Now, on a subsequent day, on 
Sunday, after carefully reviewing his own con- 
duct, he proposes to mtroduce a line of dec- 
laration on his part, nearly twenty-four 
hours afterward, by which he seeks to relieve 
himself of the imputation which the law at- 
taehes to his previous conduct, which haa 



been the subject of the testimony before this 
Court I say it is not competent for him to 
do so; it is not competent for him to declare 
the motives bv which his previous action 
was governed, because we have no means of 
reaching those motives; we have introduced 
no testimony in regard to them, and we have 
no means of doing so. The great principle 
which says that a criminal shall not manu- 
facture testimony for his own exculpation, 
intervenes and forbids that this Court shall 
hear that testimony. Any act of the pris- 
oner he may introduce, because in regard to 
that we ourselves can introduce testimony, 
but declarations which may have been framed 
upon careful review of his own conduct, solely 
for the purpose of his vindication against 
the accusation which he must have seen 
would arise from that conduct, can not be 
heard upon any principle of testimony what- 
ever. 

Mr. EwiKO. The Judge Advocate sa^s 
that the transaction was wholly closed. Not 
so. The charge here is a charge of conceal- 
ment, among others, and the concealment, as 
they have sought to prove it, was a conceal- 
ment not only of their presence while they 
were in the house, but a concealment, ex- 
tending until Tuesday or Friday, of the fact 
of their having been there. Two of the 
witnesses for the prosecution who went there 
on Tuesday — two out of the four — said, upon 
their examination in chief, that Dr. Mudd de- 
nied that two men had been at his house. 
That was part of the testimony for the pros- 
ecution. It was not irrelevant testimony; 
it was legitimately applicable to this charge 
of concealment, which is made in broad and 
eeneral terms, and which applies as well to 
his concealinif them while tney were there as 
to his concealing their course after they left, 
and the fact that they had been there. In 
support of that charge of concealment, as I 
said before, they have introduced testimony 
that he denied on Tuesday that they had 
been there, and now they propose to exclu|cle 
us from proving that he informed the Gov- 
ernment on Sunday that they had been there 
It would be most unjust to exclude it, and 
contrary to the authorities which I have 
cited, one of which is explicitly and clearly 
in point 

The JuDOB Advocate. If the gentleman 
will frame his question so as to bring out 
simply the conduct of the party in the act he 
did, I shall not object ; but I must object to 
his declarationa 

Mr. EwiNO. The question has been asked. 
I can not prove how he informed the Gov-^ 
emment without proving the words he used. 
If the witness were the Judge Advocate 
General, I could not prove that Dr. Mudd 
had informed him of their presence there 
without proving what he said to him. 

Assistant Judge Advocate Burnett. Tha 
question could certainly be asked, " Did Dr. 
Samuel A. Mudd direct ^<^m V^ %s^ V^ ^^ 



208 



THB C0N8PX&ACT TBIAL. 



suihorities, and inform them that these 
parties bad been there ? " 

Mr. EwiNO. I claim more than that; I 
claim the whole statement 

The Commission sustained the objection of 
the Judge Advocate. 

By Mr. Ewino. 

Q. State whether you communicated to the 
military authorities in Bryantown the fact 
of any suspicious persons having been at 
the house of Dr. Samuel A. Mudd on Satur- 
day. 

A. I did to Lieutenant Dana, who was the 
principal in command of the military there 
at that time. 

Q. When did you communicate it to him ? 

A. I think it was on Monday morning. 

Q. What statement did you make to him ? 

A. I stated to him that Dr. Samuel A. 
Mudd had informed lue that two auspicious 
parties came to his house a little before day- 
break on Saturday morning; and that one 
of them had, as he said, a broken leg, which 
Dr. Samuel Mudd bandaged; that they were 
laboring under some degree of excitement — 
more so, he thought, than should arine from 
a broken leg; that these parties stated that 
they came from Bryantown, and were inquir- 
ing the way to the Rev. Dr. Wilmer's; that 
while there one of them called for a razor 
and shaved himself, thereby altering his ap- 
pearance; that he improvised a crutch or 
crutches fijr the broken -legged man, and 
that they went in the direction of Parson 
^ilmer's. 

I also told the officer that Dr. Samuel 
Mudd went from his house with the younger 
of the two men to try and procure a carriage 
to take them awav from his house; that he 
went down the road toward Brvnntown and 
failed to get one, and that they left his house 
on horseback. I told him that one bone of 
the man's leg was broken, said by him to 
have been by a fall from his horse. All this 
information I received from Dr. Samuel 
A. Mudd. 

When I was leaving Dr. Samuel Mudd, I 
told him I would mention the matter to the 
military authorities at Bryantown, to see what 
could be made of it He told me he would be 
glad if I would ; but that, if I could make the 
arrangements, he would much prefer that he 
be sent for, and that he would give every in- 
formation in his power relative to it; that, 
if it became a matter of publicity, he feared 
for his life, on account of guerrillas that 
might be infesting the neighborhood. 

Q. By whose authority did you make the 
communication to him ? 

A. The mentioning of that matter to me, 
or any other matter bearing on an assassina- 
tion, partioularlv such an assassination as 
the country and the world now mourn, was 
my warrant and authority from him, or any- 
body else who knew me. 

Q. Did you make any other communica- 



tion to any other military authorities of Ui« 
facts stated to you by Dr. Samuel A. MuddT 

A. Yes, sir. After that, I was sent for lo 
my house, I think, on Tuesday afterDOon. 
There were four detectives, who asked me to 
go up in a room with them. They theit 
questioned me very particularly relative to 
this affair. I stated to them what I have 
already stated here; and upon my inability 
to answer all their questions, they ordered 
tlieir carriage and asked me to direct them 
the way to Dr. Samuel Mudd's house. I 
accordingly went with them to Dr. Samuel 
Mudd's house. Dr. Samuel Mudd w^as not 
in the house. I was outside of the door, and 
saw him coming, and told him, as he entered 
the house, that the detectives had come there 
ibr the purpose of ascertaining the particular! 
relative to that matter which he had spoken 
to me about, and that I had made the state- 
ment to the military authorities which he 
had made to me on Sunday, and that they 
were up there for the purpose of making 
special inquiry in reference to it I liaa 
already stated to the detectives that I -felt 
confident the Doctor would state the matter 
just as I had stated it to them, and would 
not and did not stay in there during their 
examination. 

Q. Can you name the officers that went 
with you? 

A. Lieutenant Lovett, John Lloyd, (javacan, 
an Irishman, and Williams was the fourth. 

After their conversation with Dr. Samuel 
Mudd, I think just before they got into their 
conveyance, thev asked nie if 1 could direct 
them the wav to Parson Wilmer's. It waa 
then nearly night I told them I certainly 
would, and turning to Dr. Samuel Mudd, 
who was standing outside tlie door, I asked 
him what was the be^t road to Parson Wil- 
mer's, which he told me, and also stated that 
there was a bad bridge on that way, which 
1 remember verv well. 

Before we got to the main road leading to 
Bryantown, these officers concluded, in con- 
sequence, it seems, of my stating to them that 
it was very little out of the way, to go back 
by Bryantown to Parson Wilmer's — to go 
that way, being a much better road, as I 
thought Nothing, to my knowledge, waa 
said by either of those officers about Dr. 
Samuel Mudd having denied that the two 
men had been at his house. 

Q. Did you have any conversation with 
Dr. Samuel ' Mudd at the church, or hear 
his conversation, as to what he knew of the 
assassination ? 

A. No, sir; I heard — 

Assistant Judge Advocate Binoh.^m. You 
need not state any thing you heard him say 
there. 

Mr. Ewino. I think it admissible, as ex- 
planatory of the conduct of the accused 
during the very .time of the occurrence of 
the offenses charged — because, as I said be- 
fore, one of the offenses chained is conceal- 
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mentf which relates beyond that Sunday — as 
showing his frame of mind, his information, 
his conduct. 

Assistant Judge Advocate Binohaic. If 
the Court please, that is not the point here. 
Supposing the declaration to be that he did 
not know any thing about them ; the gentle- 
Tuan claims here to prove, on his own motion, 
the declarations of Dr. Mudd on Sunday at 
Church. If we had introduced any declara- 
tions of Dr. Mudd at that time and place, I 
admit the well-known rule of law is that 
whatever he^ said, and all that he said at 
that time, is admissible on his motion ; what 
we did not eive, he would have a risht to 
give ; bat I deny that there is any authority 
tor introducing testimony of this sort as to 
his declarations at that time about this trans- 
action. That is the question now. The 
gentleman read a while aeo from a text that 
everybody is familiar with, which has rela- 
tion to the declarations of third persons not 
parties to tlie record. There is not one single 
line in that text which he read which sustams 
any position he assumes here in regard to 
this matter. I desire to read the rule that 
does apply in regard to the prisoner on trial 
and his declarations — Wharton's American 
Criminal Law, vol. 1., p. 358, sec. 699: "De- 
clarations made by a prisoner in his own 
favor, vnless part of the res gestcs^ are not 
admissible for the defense. Thus, on an in- 
dictment for larceny, the defendant can not 
give in evidence his declarations, at the time 
of the arrest, of his claims of ownership in 
the property taken; and on an indictment 
against a prisoner for having in his posses- 
sion coining tools, with intent to use them, 
he can not give in evidence his declaration 
to an artificer, at the time he employed him 
to make such instruments, as to the purpose 
for which he wished them made. One in- 
dicted for murder can not give in evidence 
his own conversations had afler going half 
a mile from the place of murder; and so, 
too, when a prisoner, in conversation with a 
witness, admitted the existence of a particular 
fact, which tended strongly to establish his 
guilt, but coupled it with an explanation 
which, if true, would exculpate him, it was 
held that the accused could not show that 
he had made the same statement and expla- 
nation to others." 

So it goes on all the way through. That 
is tlie law in regard to the matter. The 
man's declarations at the time he committed 
that murder, being a part of the transaction, 
were admissible; but afler he had gone half 
a mile they were inadmissible. Here is a 
party charged with harboring, concealing, 
and comforting a man, knowing him to be 
the murderer of the President of the United 
States. What he said in connection with 
the fact of his harboring and concealing 
him at the time to these parties, he has a 
right to prove, because we have brought out 
that evidence ourselves. If he said any thing 

u 



in addition to what we have proved, he hat 
a right to bring it out Everybody knowfl 
that But we have introduced no evidence 
whatever of what he said on Sunday at 
church. If we had introduced any evidence 
of that sort, I admit that, on the principles 
I have before stated, the accused would have 
a right to give in evidence all that he said 
at that time and place; but we have not 
offered any such evidence. If he is allowed 
to introduce his declarations on Sunday 
in regard to that transaction, and all that 
he said then — because the question implies 
that the witness is to tell all he did say— 
then he is to be allowed to introduce every 
declaration he may have .made from that 
Sunday to this day, to everybody, and at 
'every place ; and, as I have before stated to 
the Court, on that subject, the law has 
hedged itself about so that criminals shall 
not make evidence, at their pleasure, in their 
own behalf, and adduce it in court to excul- 
pate themselves from crime. If there were 
such a rule as that, there would be an end 
to the administration of justice, provided the 
courts should give credence to such testi- 
mony. 

Mr. EwiNo. I wish to call the attention 
of the Court specially to the fact that the 
declaration as to which I am now inquiring 
was made during the time of the alleged 
commission of the offense of concealment 
The offense of concealment, as charged, and 
us attempted to be sustained by the proof on 
the part of the Government, was a conceal- 
ment after the fact of the persons having been 
there, and of the route which they took ; in 
other words, a concealment afler their de- 
parture as well as during their stay. Ac- 
cording to the theory of the prosecution, he 
was committing that offense during all the 
time, from Saturday till the following Tues- 
day; and I say his declarations at the time 
of the alleged commission of the offense are 
admissible. The declaration now inquired 
about was on Sunday, showing his knowl- 
edge and frame of mind with reference to the 
assassination, and therefore I think it ad- 
missible. I assure the Court that I do not 
wish to take up its time by pressing upon 
it irrelevant or inadmissible testimony ; and 
if I seem pertinacious, it is only because I 
think we have a right to show what is here 
offered. I ask the decision of the Court on 
the objection. 

The Commission sustained the objection 
of the Judge Advocate. 

Witness. I am acquainted with Daniel 
J. Thomas. His reputation for veracity has 
been bad ever since I have known him, and 
I have known him since he was a boy. 
From my knowledge of his character for 
veracity, I would not, if he had a motive to 
misstate facts, believe him under oath. 1 
consider him an insane man. 

I have seen him manifest a sufficiently ab- 
normal condvllou ^i lEiVcA «& "v^x^^ ^:x^\A^\\^ 
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the courts irresponsibility for a criminal act 
He is not always so insane as this, however. 
There seem to have been exacerbations and 
remissions in his manifestations of insanity. 
Sometimes I have met him when he was not 
in a more disordered condition of mind than 
would indicate eccentricity. 

By the Court. 

Q. What is the form of insanity under 
which Mr. Thomas labors ? 

A. There is no specific form that I know of, 
except at times a peculiar excitement and in- 
ability to appreciate matters and things as 
other people do. It is not dementia; it is not 
a monomania; it is not what is called aber- 
ration of mind. There are certain forms of 
insanity which exacerbate and remit, and are 
known by no specific name as any particular 
form of insanity. 

Q. Do yon think the form of insanity under 
which he is laboring would lead him to im- 
agine that he heard a conversation, for in- 
sUince, that he never did hear? 

A. I have seen him in a mood of mind 
when I would not doubt but that he would 
be so insane. 

Q. Would he fancy that he heard some- 
thing said that was not said ? 

A. Yes, sir; I have known him to labor 
under the most decided delusions and hallu- 
cinations. 

Q. Have you known him to narrate things 
which might have occurred, and which lie 
might have heard, that to your knowledge 
were purely imaginary, and that he never did 
hear? 

A. Yes, sir, oftentimes. 

Q. How long have you entertained the 
opinion that Mr. Thomas was not of sound 
mind ? 

A. I went to a family school in our neigh- 
borhood with Mr. Thomas when he was a 
small boy. I was his senior, perhaps, four or 
five years. There was something very ec- 
centric and amusing about him at that time, 
different from other boys, and he was a source 
of amusement in the way of eccentricity to 
his schoolmates. Seven or eight years ago, 
or perhaps longer than that, his insane 
condition of mind seemed to manifest itself 
in the estimation of almost everybody in 
our neighborhood. The common expression 
was that Dan Thomas was crazy. I have 
entertained that opinion for seven or eight 
years, and expressed it over and over again 
Defore the war. I have not known of his 
being objected to as a witness before a court 
of justice, on the ground that he was not of 
sound mind, and f have known him to testify 
onder oath on one occasion. 

With respect to the reputation of Samuel 
Mudd for loyalty, from my association with 
him, I have to consider him as sympathizing 
with the South. I never knew, however, of 
any disloyal or treasonable act of his, nor "did 
1 ever know of his harboring rebels or per- 



sons who were in sympathy with the Sovtk 
I have generally consiaered him as very ten^ 
perate in his discussions and ezprcssioin 
relative to the war. He has contended kft 
the right or legality of secession, bat hM 
generally spoken temperately, never nniig 
abusive or opprobrious epithets toward Uie 
heads of the Government. In sajrinf thai 
he was very temperate in this reeaH, Imwl 
add, if I may be allowed, that he waa very 
much more so than many of the citisens of 
benighted Charles County, in Southern Mmr^ 
land. ' 

Q Were there not certain local military or- 
ganizations in that neighborhood in the eai47 
part of the war? What was their object? 

A. There was an organization at Port T<h 
bacco, the object of which, I think, waa 
treasonable. I think it probable, but I am 
not satisfied of that; that was my impreflaioa 
at the time, though it was said it was for tlie 
purpose of quelling insurrections, etc., in tha 
neighborhood. It may have been ea I 
have regarded Dr. Samuel Mudd, for several 
months prior to the fall of Richmond and tba 
surrender of the rebel army of Lee, as taking 
a very handsome prospective view of tba 
downfall of the rebellion. I remember ad* 
ministering an oath to him last year, and 
was forcibly impressed with the respect and 
reverence with which he took the oath, mak- 
ing a decided contrast from many others to 
whom I administered the oath on that occa- 
sion ; and, so far as I know, he has abided 
the provisions of that oath. 

By Mr. Ewino. 

I administered the oath to Dr. Samuel 
Mudd, if I remember rightly, when the senae 
of the people was taken relative to the calling 
of a convention to frame a new constitution 
for the State of Maryland, in June oi^ July 
of last year — I do not remember — Or it may 
have been earlier. I was improvised by two 
of the judges as the chief judge of the eleO' 
tion that day, in the absence of the judge. 
I think I administered the oath to some two 
hundred that day. From and after that tim^ 
if not before, he has spoken of the downiidi 
of llie rebellion as being assured. 

Recalled for the Defense, — June 9. 

The Judge Advooatb. This witness k 
recalled by the defense to prove what was 
rejected the other day by the Court on ob- 
jection — the declarations made by the pew- 
oner. Dr. Mudd, on Sunday at church, in 
regard to the two suspicious men having 
been at his house. Although I think that 
the admission of such statement to be irreg- 
ular, yet wishing that the Court shall have 
the l)enefit of every thing which can possibly 
aid it in arriving at a correct conclusion, I 
am willing that the statements of the pris- 
oner, made the day after these men had left 
his house, shall be heard, and taken for what 
they are worth. 
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WnvES& I had Terj little conyersation 
with Dr. Mudd at church. Ue remarked 
4hat he regarded the assafisi nation of the 
President, to use his own expression, as a 
most damnable act He overtook rae on the 
road ader church, and stated to me that two 
•Qspicious persons had been at his house; 
that they came there on Saturday morning a 
little while before daybreak; that one of 
them had a broken leg, or a broken bone in 
the leg, which he bandaged; that they got 
while there something to eat; that they 
seemed laboring under some degree, or prob- 
ably quite a degree, of excitement — more ex- 
eitement than probably should necessarily 
result iVom the injury received; that they 
aaid they came from Bryantown. and were in- 
quiring the way to Parson Wilmer's; that 
while there one of them called for a razor, and 
Ahaved himself; I do not remember whether 
he said shaved his whiskers or moustache, 
Imt altered somewhat, or probably materially 
altered, his features; he did not say which it 
was that had shaved himself; that he him- 
self, in company with the younger one, or 
the smaller one of the two, went down the 
road toward Bryantown, in search of a vehicle 
to take them away from his house; that he 
arranged or had fixed for them a crutch or 
crutches (I do not remember which) for the 
brokeo-Iegged man; and that they went away 
from his house, on horseback, in the direo* 
tion of Parson Wilmer's. I do not think he 
stated what Ume they went 

When I was about leaving him, he turning 
into his house, I told him that I would state 
it to the military authorities, and see if any 
thine oould be made of it He told me that he 
would be glad if I would, or that he particu- 
larly wished me to do it; but he would much 
i^fer if I could make the arrangement for 
aim to be sent for, and he would give every 
information in his power relative to the matr 
ter; that, if suspicions were warrantable, he 
feared for his life on account of guerrillas 
that were, or might be, in the neighbor- 
hood. 

This was about half-past 11 o'clock in4he 
forenoon, and when I parted with him, I was 
within fifty yards of his house. 

As I leil Dr. Samuel Mudd, I went toward 
Bryantown. I dined at his fathers house 
that day, and on ray way toward Bryantown 
I stopped to see a patient, and it was night- 
fall before I got to the village of Bryantown. 
What Dr. Samuel Mudd had told me I com- 
municated to the military authorities at Bry- 
antown next morning. 

Bbnjamin Gardiner. 

FcT the Defense. — June 5. 

By Mr. Ewino. 

i saw Dr. Samuel Mudd at church on the 
Sunday after the assassination. I saw him 
in conyersation with his neighbors before the 



service commenced, which usually begins 
about 10 o'clock. 

Q. Will you state whether or not Dr. 
Samuel Mudd there mentioned any thing 
about two suspicious persons having been at 
his house on Saturday morning? 

Assistant Judge Advocate Bingham. I 
object to Dr. Mudd giving his declarations, 
what he said on Sunday morning at church. 

Mr. EwiNO. It is like the evidence of his 
informing Dr. George Mudd of the presence 
of those suspicious persons at his house, 
which the Court refused to allow to be given 
in evidence; and which, for the reasons that 
I then very fully stated, I then thought, and 
still think, a most important item of testi* 
mony, and one most clearly admissible. 

Assistant Judge Advocate Bingham. I 
have heretofore stated to the Court the 
ground of the objection. It is this: that it 
is the declaration of the prisoner himself, at 
a time and place about which the prosecu- 
tion has given no evidence at all ; to-wit, his 
declarations on Sunday at church. 

Mr. EwiNG. But it is during the alleged! 
commission of the crime of concealment, and 
it is evidence of his having broken that si- 
lence, for which they propose to convict him 
of complicity in the crime. 

Assistant Judge Advocate Bingham. There 
is no allegation of time in the charge or speci- 
fication that is important The matter of 
time becomes important by the evidence, and 
the evidence of the prosecution has not gone 
to any thing he said or did on Sunday. 

Mr. EwiNG. But the evidence of the prose> 
cution has gone, with one witness, to the fact 
of his having, as late as Tuesday, concealed 
the fact of tlie presence of two suspicious 
persons at his house. 

Assistant Judge Advocate Bingham. The 
evidence has gone to Tuesday as to what hs 
said. 

Assistant Judge Advocate Burnett. As 
to his misstating the facts — 

Mr. EwiKG. As to his concealing the fact 
and denying it 

Assistant Judge Advocate Bingham. As 
to what he said ; and all he said on Tuesday 
at that time and place of course is admissi- 
ble; but that is not Sunday. 

The Commission sustained the objection. 

Recalled for the Defense, — June 9. 

The JuDGB Advooatk This witness is 
here to prove the declarations made at cliurch 
by the prisoner, Dr. Mudd, on the Sunday 
afler the assassination. The statement is al- 
lowed for the reason stated with respect to 
the testimony of the previous witnesa 

By Mr. Ewino. 

I had heard on Saturday evening of the 
assassination, but it was in such a way that 
I did not believe it As I got to church on 
Sunday morning. I saw the people collected 
together in the cauxQVs«?c4\a^kx^%\^%.^\^a^ 
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entlj earnest conyeraatiofi. It turned out to 
be about the assassination of the President 
As 1 advanced toward the church, I happened 
to go where Dr. Samuel Mudd was. I walked 
up to where he was, and spoke to him, and 
he spoke to me. I asked him if it was a fact 
that the President had been assassinated. 
He then turned around to me from the crowd 
and said, "Yes, such seems to be the fact; " 
and he added, " Sir, we ought to immediately 
raise a home guard, and to hunt up all sus- 
picious persons passing through our section 
of country and arrest them, and deliver them 
up to the proper authorities ; for there were 
two suspicious persons at my house yester- 
day morning " I paid no particular atten- 
tion to what he said about suspicious per- 
sons, because since the war commenced we 
have always had in our neighborhood de- 
serted soldiers constantly, and detectives and 
soldiers of the United States, and we could 
hardly tell who they were. 

'Whether Dr. Mudd said any thing further 
about the assassination or not, I can not tell. 
Everybody was talking about it until church 
commenced, and I can not tell whether he 
said any thing more, or if what I heard was 
said by others. 

Daniel E. Monrob. 
For the Defense. — June 10. 

On Sunday, the 16th of April, I heard at 
Bryantown, from Mr. William Henry Moore, 
that the man who had as^^assinated the Presi- 
dent was Edwin Booth. Mr. Moore had come 
from Bryantown that morning. It was about 
10 o'clock in the morninc: that I heard this. 
Mr. Philip A. Lasser and Mr. Warren were 
present when Mr. Moore told me. I think 
he said he heard it from the soldiers. It was 
some time afterward that I heard the assas- 
sins had been traced near Bryantown. 

I know Daniel J. Thomas by reputation. 
The neighbors generally think he is very un- 
truthftil. This is not the opinion of one 
party, but of the community generally. From 
that reputation I could not believe him under 
oath. 

I approved of the efforts of the Federal 
Government in its suppression of the rebeK 
lion under the Constitution as it formerly 
stood. I did not approve of the manner in 
which slavery was abolished. In the last 
Presidential election I used my influence in 
favor of Lincoln and Johnson. 

JoHx F. Davis. 
Recalled for the Defense, — June 6. 

I was at Dr. Samuel Mudd's house on the 
Tuesday following the assassination of the 
President I went into the field and informed 
)iim that Lieutenant Lovett and a party of 
soldiers were at his house, and had come to 
see hirau When I came up to the house I 
met J>T. Geoi|^ Mudd. Dr. Samuel Mudd 



met Dr. George Mudd just at the end of his 
kitchen. 

Q. State what Dr. George Mudd told Dk 
Samuel Mudd. 

Assistant Judge Advocate Binghail I ob* 
ject to the question. 

Mr. EwiNO. May it please the Cotirt, one 
of those four officers who testi6ed, oontM- 
dicting the others, it is true, stated that Dr. 
Samuel Mudd, on that visit, denied that thers 
had been any persons at his house on 8at8^ 
day morning. We have proved, in a round- 
about sort of a way, owing to the objections 
that were made, (but still it is proved,) thrit 
Dr. Samuel Mudd informed Dr. George Madd, 
on Sunday, that there were two suspiciovs 
persons at his house on Saturday morning, 
and requested him to communicate the fliSl 
to the military authorities, and have him sent 
for, if necessary, to give further information mi 
the subject One, or perhaps more, of thosft 
persons who went with Lieutenant Lovett 
spoke of the fact of Dr. George Mudd having 
a short conversation with Dr. Samuel Muda 
outside the door, before Dr. Samuel Madd 
saw the officer and the detectivea I wish to 
prove by this witness that Dr. George Mudd's 
whole conversation with Dr. Samuel Mudd 
was. that, in pursuance of the informatioB 
which Dr. Samuel Mudd had given him on 
Sunday, and of his request, he had commv- 
nicatcd the facts that Dr. Samuel Mnd# 
stated to him to this officer and the deteo- 
tives, and tlyit they had come for the purpose 
of questioning him upon the subject The 
purpose of this evidence is twofold : first, to 
show that Dr. Samuel Mudd knew that these 
parties had been acquainted by Dr George 
Mudd with the circumstance of those two 
suspicious persons having been at Dr. Samud 
Mudd's house on Saturday morning, for the 
purpose of showing that he could not, after 
that, as a rational man, have gone into the 
room and denied that there were two persons 
in his house on Saturday morning; second, 
to show that the conversation was not one 
that was in any manner objectionable, biit| 
on the contrary, in strict pursuance of the 
request of Dr. Samuel Mudd, and that thai 
was all there was of it It is true, it is a 
conversation of Dr. George Mudd with the 
accused. I do not wish to prove any thing 
the accused said; I wish to prove merely 
what Dr. George Mudd stated to h!m, to 
show the information he had as to the pur- 
pose of this visit, and as to the knowledge 
of the visitors with reference to those per- 
fens, before he entered the room to have his 
conversation with them. 

Assistant Judge Advocate Bingham. The 
witness is asked to state what a third person 
told the prisoner at the bar, and that I object 
to as utterly incompetent 

The Commission sustained the objection. 

Witness. Dr. Samuel Mudd did not betray 
the least unwillingness to go to the house Ip 
see the officer, or manifest any alann. 
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JoHir F. Habdt. 

For the D^erue^^Majf 29. 

By Mb. Ewnra 

I live in Charles Couniy, about two miles 
and a half from Bryantown. I was with Dr. 
Samael Mudd on Fridaj, a week after the 
aaqassination of the President; we dined to- 
gether at his father'a While there a mes- 
senger came for Dr. Samuel Mudd to go 
to his house. I went with him, and met 
there Lieutenant Lovett in Dr. Mudd's yard. 
Dr. Mudd introduced Lieutenant Loyett to 
me When we got into the house, Dr. Mudd 
told the Lieutenant that there was a boot 
there, and asked him if he wanted it Lieu- 
tenant Lovett said he did. No inquiry had 
been addressed to him about the boot, or 
any thing said in my hearine about it before 

fat Dr. Mudd*s wife said that she had 
fend the boot under the bed, in dusting up 
e room a day or two after the men left. 

By AaauTAiTT Judob Adtooatb Bu&nbtt. 

There was no word said about searching 
•he house before Dr. Mudd spoke of the 
boot When we got to the house, I counted 
twenty-eight horses belonging to the soldiers. 
£ do not know what had occurred in the 
bouse before we got there. I think it was 
Mr. Davis who sent for Dr. Mudd while at 
his fkther'a 

By Ma. Ewino. 

Dr. Mudd himself gave the boot to the 
officer. I do not think Dr. Mudd had any 
oonf ersation with anybody before the fact of 
the boot being there was mentioned to the 
officer. 

Janb Herold 

Bseaffedfor ihe Defense. — June 9. 

By Mb. Ewino. 

I live on Eighth Street, east, in this city, 
not a hundrea yards from the Navy Yard 
gate, and about a quarter of a mile from 
Uie Navy Yard bridge. I have lived there 
eighteen years. It is not on the direct route 
from the city to the bridge, but it is on one 
that is very much used. 

I am not acquainted with the prisoner, 
Dr. Samuel A. Mudd; I never heard him 
spoken of in our house, nor by my brother. 

Mas. Mabt K Nblsok. 

For the Drfenee, — June 9. 

By MB.^Ewnro. 

David E. Herold, one of the accused, is 
my brother. I never heard him speak of 
Dr. Samuel A. Mudd, and never heard the 
name mentioned in the family until his 
arrest 



Bbv. Chablbs H. Stobbbtbbbt. 

Recalled for the Defenee. — June 10. 

By Mr. Ewino. 

In the year 1850, I was the President of 
Frederick College, in Frederick City, Mary- 
land, and the accused, Samuel A. Mudd, 
was a pupil there. I have recently seen the 
book, kept by myself, in which his name is 
entered. At the close of 1850, in December, 
I think, I was transferred to Georgetown 
College, and I am under the impression that 
he was there when 1 left^ 

At Frederick College we had one princi- 
pal vacation, commencing in July and con- 
tinuing during Auffust ; other vacations were 
only tor a few days, during which those 
pupils that resided at a distance of a hun- 
dred miles or so from College did not go 
home. 

Oroee-^xandned by Assistant Jitdgb Advooatb 

BiNGHAlL 

There were no holidays in the fkll, and 
only a few days recess at Christraaa I can 
not say certainly that Dr. Mudd was there 
in December. It was the rule not to go 
away during the temporary vacation, and 
pupils could not go witiiout the authority of 
the President 

L. A. GOBBIOHT. 

For the Defense, — June 10. 

By Mr. Ewino. 

I am telegraphic correspondent of the As- 
sociated Presa I was at Ford's Theater on 
the night of the 14th of April, after the 
assassination of the President, and heard 
some persons say positively that it was J. 
Wilkes Booth who was the assassin, while 
others said they knew J. Wilkes Booth, and 
that the man who jumped upon the stage 
and made his exit differed somewhat in ap- 
pearance from Booth. So far as I could 
ascertain, there did not seem to be any cer- 
tainty at that time, and I was not thoroughly 
satisfied in my own mind that night as to 
who was the assassin. 

Croee-examined by Assistant Judob Adyooatb 

BiNOBAlC. 

I was not perfectly satisfied that night 
that it was J. Wilkes Booth who had kilTed 
the President It was telegraphed over the 
countnr that he was the assassin, but not by 
me; I could tell by whom, if necessary. 
After I saw the official bulletin the next 
morning, I came to the conclusion that J. 
Wilkes Booth was the man. 

Jambs Judsoit Jabbob. 

For the D^enee, — June 7. 

I live in Prince Geoige's County. I am 
usually called Judson Jaibo^ 1 %xA xs^ 
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brother, William Jarboe, are the only adaltn 
of that name in Prince George'fl County. I 
do not know and never saw Dr. Samuel 
Mudd before his arrest I saw Mra Surratt 
aome time in April, since her arrest; I had 
not seen her before that for two or three 
yeara I have never been at her house on 
H Street, nor have I ever met her daughter 
at any house in Washington. 

I have known Mr. Evans for several 
years; he used to live in my neighborhood, 
and attend a Methodist Church tl^erc ; I used 
to see him passing. I have not seen him 
for a year or two, certainly, till two or three 
weeks before my arrest I was standing at 
the corner of I^inth and G Streets, when 
Mr. Evans passed, by me, walking. I had 
not seen him before, I think, for a year or 
two. 

Cross-examined by Assistant Judob Adyooatb 

Bingham. 

I know John H. Surratt, but have not 
met him very often. I met him on Seventh 
Street, in this city, I believe, some time in 
March last It was at the restaurant nearly 
opposite Odd Fellows Hall. There were 
several gentlemen with Surratt I just spoke 
to him, passed the time of day, and passed 
on. I do not know the persons who were 
with him. I do not know John Wilkes 
Booth. I have s^n David E. Herold; I 
recognize him among the prisoners. He 
was not with Surratt when I saw him at 
the restaurant I have not, to my knowl- 
edge, met Surratt since. Before that I passed 
Surratt on the road some time last fall ; he 
was riding alone. 

I was arrested on the 15th of April. I 
do not know that 1 have been charged with 
any disloyal conduct down in Maryland, 
jQor do I know for what I was arrested. On 
the night I was arrested, I was asked some 
questions by Major Wooster, at Fort Baker, 
I think. He asked me about a man by the 
name of Boyle, and if I had not harbored 
him. I told him I had not Boyle, he said. 
was charged with assassination and horse- 
stealing. I think he said Boyle had killed 
a Captain Watkins. 

I knew Boyle when he was a boy, but I 
have not seen him for four years. I know 
he was not harbored on my premisea 

Q. How have you stood yourself in rela- 
tion to this rebellion since it broke out? 

A. I do not exactly understand you. 

Q. Have you made any declarations against 
the Government of your country since this 
rebellion broke out ? 

A. No, sir. 

Q. Have you joined in any glorification 
down in Prince George's County, Maryland, 
over rebel yictories? 

A. No, sir. 

Q. Have you wished for the success of the 
rebellion? 



A. O, no, sir; I could not ezptet thai 

Q. Did you want it, whether you expected 
it or not ? Did you want this rebellion — this 
Southern Confederacy, if you please — to tri- 
umph ? 

Mr. EwiNO. I .'Will state to the wHnesi 
that he has the privilege of declining to an- 
swer. I do not care about interfering Airther 
than that What I called him to, was one 
single question of fact 

Assistant Judge Advocate Binohail I have 
already stated to the witness that if be thinks 
his answer to any question will eriminats 
him, he can say so, and decline to answer. 

The Judge Adtocatb. I do not think a 
mere wish is such criminality as should bs 
protected from exposure. 

Mr. EwiNO. X think this a species of in- 
quisition, which counsel ought not to indulge 
in. 

The JuDGB Aj>yooATB. Loyalty is a quea^ 
tion of feeling and conviction, as well as ^ 
action. 

Assistant Judge Advocate Binohak. If the 
witness thinks it will criminate him to make 
a Aill and complete answer, he can say sa 
If he does not think it will criminate him, 
he must answer the question. 

WiTNKSs. I hardly know what would 
criminate me here. 

Q. I should like to know whether it is your 
opinion that the Southern Confederation was 
criminal or not? 

A. I do not know much about it 

Q. Have you not expressed yourself that 
it was all right? 

A. What was all right? 

Q. The Southern Confederacy and the rs- 
bellion ? 

A. I do not think that I did. 

Q. Did you not think that? 

A. I think a good many things. 

Q. State whether you made an assauU upon 
a man at the election about four yean ago, 
and what you did to him. 

A. Are you going to try me for that? 

Q. No; but I ask you the question? 

A. I have been tried for that same offense 
twice. 

Q. State whether you made an attack, 
about four years ago, at the time of the elec- 
tion, on a Union man down there, and killed 
him. 

A. There was a pretty smart attack made 
upon me. 

Q. What became of the man ? 

A. It would be very hard for roe to tell 
now. 

Q. Was he killed or not at the time? 

A. I understood that he was. 

Q. Do you not know who did it? 

A. No, I do not know exactly who did it 

Q. Do you know whether you had a kand 
in killing him ? 

A. I do not know. I have answered all 
the questions so often that — 
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Q. Ton can answer that qnestion or let 
it alone. If proa say joa can not answer 
it without cnminating yourselfi you need 
not 

A. I have answered that several timea. 

Q. You have not answered me ^et 

A. I have answered these Questions before 
other courts; I have been asked these ques- 
tions over and over. 

Q. Did you kill him, or did somebody else 
kill him? 

A. I can not tell you whether some one 
eise did it 

Q. Did you have a hand in it? 

No answer. 

Q. Where was it that this man was killed? 

A. I understood that he was killed at the 
election. 

Q. Do you not know the man was killed ? 
Were you not there? 

No answer. 

Q. What was the man's name that was 
killed? 

No answer. 

Assistant Judge Advocate Bingham. I 
shall not insist on an answer. If you do not 
wish to answer, you need not answer. It is 
your privilege to decline or do so. 

By Kb. Ewino. 

Q. Have you any statement you wish to 
make in regard to the difficulty about which 
the Judge Advocate has been questioning 
you ? If you have any thing to say to the 
Court, sav it * 

A. Well, I do not know. If the Judge 
wants to know all the particulars about 
it— 

Assistant Judge Advocate Bingham. I do 
not insist on knowing any more. You have 
declined to answer, as is your right 

Witness. I have answered these questions 
before, and have been tried for that thing by 
our courts. 

Mr. EwiNO. What was the result? 

Assistant Judge Advocate Bingham. You 
need not ^tate. 

Witness. I was acquitted. 

Assistant Judge Advocate Bingham. I 
object to all that 

Mr. EwiNG. You have been going into the 
question whether he was tried or not, and I 
ask him the question in what court he was 
tried. 

Assistant Judge Advocate Bingham. The 

fentleman has made an issue with me. I 
eny his assertion. 

Mr. EwiNG. The witness can state in what 
coart he was tried. 

Assistant Judge Advocate Bingham. He 
can not state where. I did not ask him in 
what court he was tried. He chose not to 
anawer my questions, and that was all. 

Mr. EwiNG. If the Court please, I think 
the character of the cross-examination of 
this witness has been most extraordinary, 
Mtching the witness, badgering him with 



questions, and\ snapping him up when he 
started to answer, and undertaking to present 
to the Court the impression from his answers 
that he was a felon, and then not allowing 
the witness to state that he was tried for the 
offense alleged against him, in a high court 
of the country, and was acquitted. That is 
not fair. And, more than that, the gentle- 
man is certainly wrong. He drew out of the 
witness, on cross-examination, the fact that 
he was tried. Now, I want to know where 
he was tried. I want to know whether there 
was a solemn inouiry into it; and whether 
be was tried in a high court 

Assistant Judge Advocate Bimohajl 
Whether I badgered the witness or the wit- 
ness badgered me and justice both, is a ques- 
tion that will appear by the record. The 
point I make is, that I never asked this wit- 
ness a question whether he was tried. 

Mr. EwiNG. You drew it out 

Assistant Judge Advocate Bingham. I did 
not draw it out of him. What I tried to 
draw out of him was legitimate; but as the 
gentleman chooses to arraign me here-^ 

Mr. EwiNG. I take that back. 

Assistant Judge Advocate Bingham. I am 
glad of it Holding myself as the humblest 
man here, I beg leave to say, in vindication 
of my conduct, that there is not a law book 
on evidence fit to be brought into a court of 
justice, which does not say that I had the 
right to ask him whether he had been guiltj 
of murder ; and I am not going to let this 
witness go away from this court with the 
impression that I have invaded any right of 
his. I had a right to ask him whether he 
was guilty of murder, and he had a right, as 
I told him, to refuse to answer it if he saw 
fit Now, what I say to the Court is, that 
he never answered my questiona 

Mr. EwiNG. You did not ask him whether 
he was guilty of murder. 

Assistant Judee Advocate Bingham. I 
asked him whether he killed a man, and 
whether he had any thing to do with it 

Mr. EwiNO. That Is not necessarily mot- 

Assistant Judge Advocate Bingham. If I 
may ask whether he was guilty of murder, I 
may ask him whether he killed a man. 

Mr. EwivG. You did not ask him whether 
he had committed murder. 

Assistant Judge Advocate Bingham. The 
greater includes the lesa 

Mr. EwiNo. But vou asked the less. 

Assistant Judge Advocate Bingham. What 
I say is that the law authorized me to ask 
squarely whether he was' guilty of murder, 
and he is not to go out of court with the 
impression that I have invaded any rights of 
his. I never asked him about any triala 
He did not answer my questiona He had a 
right not to answer them, but I never asked 
him about trials at all. He never stated 
whether he had killed the man; he did not 
even state whether he had a hand ixv kilUA.^^ 
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the man, and oe would not tell me whether 
the man was killed at all or not Now, in 
that fitage of the case, upon that record, the 

Sentleman proposes to proye by parol evi- 
ence what appears on record. The man 
has not admitted yet that anybody was killed ; 
and if nobody was killed, how could he be 
tried? Then, in the next place, if he was 
tried, how are you going to prove it by pa- 
rol ? We have not the benefit of any testi- 
mony on the subject The truth is, I do the 
witness the justice to say that he has not an- 
swered my question at all. He has not stated 
tnat the man was killed ; he has stated that 
he understood he was killed. He would 
not state that he himself had a hand in it, 
and he would not state that he knows the 
man's name. That is the way it stands, and 
I object to any thing further about it 

Mr. Ewiico. He nas stated that he was 
tried, and I now ask him in what court ? 

Assistant Judee Advocate Binoham. I did 
not ask him if he was tried. 

Mr. EwiNo. He stated that he was tried, 
and now I ask simply* in what court? I do 
not ask the result of the investigation. 

Assistant Judge Advocate Bikohix. If 
there was nobody killed, there was nobody 
hurt, I reckon. 

Q. In what court were you tried? 

A. In Prince George's County Court 

Q. Were you, during last spring, winter, or 
fkll, in any house on H Street, in the city 
of Washington ? 

A. I do not recollect I do not think I was 
in any house oq H Street, though. 

Q. Have you any acquaintances living on 
H Street? 

A. No, sir, none at all, that I know of 

Q. Have you any acquaintances living on 
H Street, between Sixth and Seventh ? 

A. I do not think I have. 

Q. Do you know in what part of the city 
Mra Surratt lives ? 

A. I do not I never saw her house in 
nw life. I do not know any thing about 
Mrs. Surratt's residence. 

By Assistant Judos Adyooatb Bikoham. 

Q. You say you were tried in a court 
What were you tried for? 

No answer. 

(^ Do you know what you were tried 
fbrr 

A. I suppose I was tried for what you 
stated awhile aeo. 

Assistant Judge Advocate Bixghaic. No, 
sir ; I did not state it at all. 

WiTKEsa You said I killed a man. 

Assistant Judge Advocate Binohax. ' No, 
I did not 

Witness. You asked me if I did not 

Assistant Judge Advocate Binoham. I 
asked you if you did, and you did not answer 
the question. Now I ask you for what you 
were tried? 

A. I was tried in that case. 



Q. What were yon tried ibvT Were yew 

tried for murder? 

A. Well, if I understand the case arighti I 
do not think — 

Q. Were you charged in that case with the 
murder of a Union man ? 

A. I do not know whether he waa a UniCMi 
man or not 

Q. Was he called a Union man ? 

A. That I do not know. 

Q. But you were tried for murder 

No answer. 

Q. In what county? 

A. Prince George a 

Q. When? 

A. I do not recollect exactly when it waa. 

Q. Since this rebellion broke out? 

A. Yes, I think it waa somewhere abovl 
the first of the war. 

Hbnrt Burdbn. 

For the Defense. — June, 8. 

B}/ Mr. Dostbr. 

I know Marcus P. Norton, who teetifiei 
here to-day. His general reputation for ▼•• 
racity in Troy, New York, is very bad, and I 
would not believe him under oath. 

Cross-examined by the Judob Adyooatk. 

I live in Troy, and hold some yaloahto 
patents for the manufacture of horaeahocai 
etc. I have had legal controversies obool 
these patents, and Mr. Norton was engaged 
as counsel by one of the parties opposed to 
me in those suits. I have not formed mj 
opinion of him from his conduct in conduct 
ing those suits ,* I did not know him prior to 
his engaging in those controversiea When 
I say that Mr. Norton is not to be believed 
under oath, I think I am expressing what 
the people of Troy generally think. I derived 
my knowledge of his character from testi- 
mony taken to impeach him in a case trie<l 
in Troy. 

By Assistant Judge Adyocatb Binoham. 

A large array of witnesses were called, moet 
of whom I knew, to impeach Mr. Norton. 
I did not hear the witnesses testify, but I have 
seen them. 

By Mr. Doster. 

It is the general opinion of the people of - 
Troy that Mr. Norton is not to be belieTed 

D. W. MiDDLETON. 

For the Defense, — Jtme 6. 

I am clerk of the Supreme Court of the 
United States. Mr. Marcus P. Norton ar- 
gued a motion in the Supreme Court in tha 
case of Willis Hamiston v. John Stainihrop, 
et oL, on the 3d of March, 1864. 

[The entrr ftx>m the court recorda wm rMd tqr fh« wit* 
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JuDGi A. B. Oiiir. friends, continued through a series of jears, 

^vr »fM> ^v*'««^ «"««» •• venues m which this witness was involved 

By Ma. Dostbb. against him, afford to your xnind some ex- 

I resided in the city of Troy, New York, P'an»^on of *^^ reputation whicli you say 

Tff^-*^^ - i«™«« ^r ♦I,-* ^;** T„^»;»» k«. The J UDOB Advocate. I wish to get at i 



acter 

was bad and where his interests, or ^ssions, ^r^i^rhere as an expert as to the character 

SL^t^f 'Zr^n/?/^^^^^ "'' "^^ of ^e testimony of ^r. Burden. It is not 

upon his testimony under oath. ^^^^^^, ^ ^^^ 7^^^ ^j^^^ ^^^ ^^^^^ ^.^ 

OrcM-examined hy the JuDOi Advooatb. The Judge Advooatb. It is not an im- 

peachment of Mr. Burden ; it is an explauflr 

The opinion I express has been formed Uon. 
iirom the speech of those who have been Mr. Poster. It is evidently brought her* 
brought into contact with him ; generally to contradict and invalidate the testimony of 
persons against whom he has been employed Mr. Burden. There can be no other object 
at counsel or attorney, or parties litigating The Judge Adtooatb. I can not take the 
in patent suits that he had been connected opinion of Judge Olin without the privilege 
with. of looking at the foundation for that opinion, 

Q. State whether you have knowledge of and the question is directed but to that ob>. 
the fact that that particular class of suits, jeet 

probaUy more than others, excites bitter per- The Commission overruled the objection. 
Bonal animosity ? Witness. Yes, undoubtedly it would. Mr. 

A. All the knowledge I have of them Burden is a man of wealth, high social posl- 
mostly arises since the commencement of my tion, and manv friends, and he usuidly speake 
duties here as a judge of this District I had his mind freely. 

uniformly refused to take employment in that Mr. Norton s reputation, I believe, was 
kind of cases, though I had opportunity to very questionable l^fore he had any contro- 
doso, and I had very little knowledge of those versy or connection with Mr. Burden. Mr. 
Qoatroversied, except incidentally, until I came Norton is not considered one of the leading 
licrei where appeals are frequently brought lawyers of Troy, and is not classed among 
ftom the Commissioner of Patents to the lawyers of any considerable attainments, as 
oonr%of which I am a member, and I have far as I know. He is, I understand^ an in- 
■een encTugh of them to know that they are genious and excellent mechanic, and is prob- 
about as bitter as any controversies in law ably very efficient in cases of the description 
that I have any knowledge of. in which he is usually employed. 

Q. Are not the parties and counsel in these Mr. Ewing, by the consent of the Judgei 
oaeee extremely censorious in the tone of Advocate, presented the following agreement 
ooDTersation about each other 7 entered into between him and the Judge 

A. I have seen instances of that kind. Advocate : 

I know Mr. Burden, of Troy, very well. *^ It is admitted by the prosecution thai 
Mr. Marcus P. Norton has been employed as John F. Watson, John R Kichardson, and 
counsel in opposition to him in patent casea Thomas B. Smith, loyal citizens, will testily 
Mr. Burden is a very wealthy man. He has that they arje acquainted with the reputation 
bad several very warmly contested suits, of Daniel J. Thomas where he lives, and 
One of them is known all over the country — that it is bad; and that, from their knowl* 
the suit in reference to the spike machine, edge of it, they would not believe him on 
bis invention for makiiTg hook-headed spikes, oath. And, further, that John R Richard- 
His controversy with Corning & Co. has son above named will testify that Daniel J. 
been pending now before Chancellor Wal- Thomas (the witness for the prosecution) 
worth for ten or twelve years, taking testi- made the statement on the 1st of June ^the 
taonj in reference to the damages that he National Fast Day,^ as sworn to bv William 
sustained I believe he has not got through J. Watson before* tne Court this day. And 
with it He has had several other very the prosecution agree that this statement be 
warmly contested suits of the same kind. put upon record, and received and yeighed 

Q. Would ifot the conversation of a man by the Court as though said witnesses bad 
of bis fortune and influence, and that of his actually so testified before it'' 
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TESTIMONY IN REBUTTAL 



John F. Habdt. 
JFbr the Profecuft'on.— JttiM 8. 

I live about two and a half or three miles 
Itom Dr. Mudd, the prisoner at the bar. On 
Saturday evening, the day after the assassin- 
ation, just before sundown, I saw Dr. Mudd 
within a few hundred yards of my house. 
He said that there was terrible news; that 
the President and Mr. Seward and his son 
had been assassinated the evening; before. 
Something was said in that connection about 
Boyle (the man who is said to have killed 
Captain Watkins) assassinating Mr. Seward. 
I remember that Booth's name was men- 
tioned in the same connection, and I asked 
him if it was the man who had been down 
there, and was represented as Booth. His 
reply was that be did not know whether* it 
was that man or some of his brothers; he 
understood that he had some brothers. That 
ended the conversation, except that he said 
it was one of the most terrible calamities that 
oould have befallen the country at this time. 

Q. Did you say that it was understood or 
iaid that Booth was the assassin of the 
President? 

A. There was some such remark as that 
made, but I do not exactly remember the 
remark. 

He said nothing to me in that conversa- 
tion about two strangers having called at his 
house, and remaining there all day. 

When I asked if it was Booth that had 
been down there, I referred to the stranger 
that I had seen at church some time before 
last Christmas, perhaps in November, whose 
name I was told was Booth. I saw him 
outside the church ; I do not know whether 
he went into church. I saw him at the same 
place some time afterward, and asked if it 
was the same man, and the answer was 
"Yes." I do not remember whether Dr. 
Mudd was there on either occasion. 

Orou-examined by Ma. Swing. 

I do not think I asked Dr. Mudd what 
was the hews;, he told me there was bad 
news in the country. He said that he had 
been to Bryantown and eot the news there. 
I had not heiuxl a wora of it before. Dr. 
Mudd seemed to be in earnest when he 
spoke of this bein^ a terrible calamity, and 
I do honestly think he felt the sorrow 
he expressed. The conversation took place 
about two hundred yards fVom my door, and 
my house is two and a half miles walking 
distance, or three miles horseback, from Dr. 
Mudd'a Dr. Mudd came to see me about 
some rail lumber, about which I had spoken 
to him some time early in the winter; they 



were some chestnut-trees, which Dr. Mudd 
had ordered me to fell and cut up into xmila 
for him. 

I can not recall the dates on which I taw 
Booth in the county. I do not remember 
any dates at all. I think the two visits wert 
about a month apart, perhaps a little more 
or less, and the first visit I tnink must hare 
been some dme in November. It strikes me 
that Booth's visits were before Christmas. I 
saw him twice on his second visit; on San- 
day at church, and on Monday evening I 
met him riding by himself on the road lesd- 
iuK straight to Horsehead. 

When Dr. Mudd mentioned the news he 
had got at Bryantown, he seemed to be 
somewhat excited, but not more so than the 
people of the county generally when they 
first heard it When I first heard it, I ooald 
hardly believe it I could hardly express my 
feelings when I heard it ; I felt very singular. 
He seemed to feel sincerely sorry. I do not 
think he staid ten minutes. 

From the position in which we were, I 
could not notice whether any one rode whh 
him along the main road; there was » 
bunch of pines on an elevated spot^ jnsi 
above where we were standing, from which 
the road goes, and then makes a turn, so that 
I could not see. I heard of no one bting 
with him. ^ 

I know where Esquire George Ghirdiner 
lives very well ; he is the gentleman that is 
said to have sold a horse to Booth. It is 
the nearer road from Bryantown to Esquire 
Gardiner's to go by Dr. Mudd's house, which 
is a little off the main road, than to go by 
the main road. 

Bt/ Assistant Judge Advocatb Bingham. 

Dr. Mudd did not tell me how or from 
whom be had obtained the information that 
the President had been assassinated the 
evening before; he simply said he had heard 
it at Bryantown. 

Francis R Fabrbll. 

For the Prosecution. — June 8. 

I live near Bryantown, and am verr well 
acquainted with Dr. Samuel A. MudcL He 
came to iny house on Easter Saturday even- 
ing last, the day following the assassination 
of the President, as near as. I can judge, be* 
tween 4 and 5 o'clock. My house is about 
midway between Dr. Mudd's and Bryantown ; 
he came from the road leading to Bryantown, 
and turned into the road that leads to my 
house. I do not, know whether he was 
coming from Bryantown, and did not leara 
it from his conversation. 
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Q. While he wae at your house, was the 
assassinat^u of the President a subject of 
conversation between him and yourself? 

A. Yes, sir, he told it there. 

Mr. EwiNO. I object 

The JuDOB Adyooatb. The gentleman 
otijects to our giving the statements of Dr. 
Mudd in evidence, I suppose. 

Mr. EwiKO. I object to it on the ground 
that it is not rebutting evidence. 

The JuDOB Adyocats. I could offer it on 
another and distinct ground ; that it is, so far 
as we understand it, a confession on the part 
of the prisoner — which is at all times com- 
petent evidence — and that it has come to our 
knowledge since the commencement of this 
trial, and since the close of our testimony 
on this point On tliat ground alone, I think 
the Court, in the exercise of a sound dis- 
cretion, would allow it to be introduced ; but 
I think also it is strictly rebutting testimony 
offered for the defense. 

Mr. EwiKO. I will state to the Court that, 
if this testimony is admitted, it will be indis- 
pensable to the rights of the accused to have 
one or more witnesses from that neighbor- 
hood who have not alreadv been subpenaed. 

The Commission overruled the objection. 

WiTNKSS. Mr. Hardy and myself were in 
the house when Dr. Mudd came there, and 
Mr. Hardy went out and had some talk with 
the Doctor; I do not know what Directly 
after he went out, he called out to me that 
the President was assassinated, and also Sew- 
ard and his son, I think. Then I called out 
towhere Dr. Mudd and Mr. Hardy were, and 
adbd if it was so ; I understood the Doctor 
to say it was. 

J asked the question who assassinated the 
President, and the Doctor replied and said, 
" A man oy the name of Booth." Mr. Hardy 
then asked him if it was the Booth that was 
down there last falL The Doctor said that 
he did not know whether it was or not ; that 
there were three or four men of the name 
of Booth, and he did not know whether it 
was that one or not; he said that if it was 
that one, he knew him. That was all he 
said about it, excepting that he said he 
was very sorry that this thing had occurred — 
very sorry. 

He did not give any particulars ef the 
assassination, and made no allusion to two 
men having been at his house that mornins 
and during the day. I do n't think he staid 
over fifteen minutes. I can not sav which 
way he turned when he got on to the main 
road after he left; neither did I see from 
which wav he came when he turned into 
the lane leading to my house. 

Cross-examined by Ma. EwiNO. 

It was Mr. John F. Hardy that waa in my 
house when Dr. Mudd came. Dr. Mudd 
taid that he thought at this time that the 
lulling of the President waa the worst thing 



that could haYe happened. That was the 
only reason he gave why he was sorry, ac- 
cording to my recollection. He said it would 
make it a great deal worse for the country; 
I am not certain, but I think he said it 
would be a great deal worse than while the 
war was going on. From his appearance, I 
think he was entirely in earnest in express* 
ing his sorrow for the crime. 

I do not know wheiher any one was with 
Dr. Mudd on the main road; I can not see 
any part of it from my house, but there 
was no one with him in the road lead- 
ing down to my house, after he left the main 
road. 

Dr. Mudd came to see Mr. Hard^ about 

fetting some rail timber, so he said; but 
e did not get any; Mr. Hardy had let Mr. 
Sylvester Mudd have the timber. I can not 
be sure about the time when Dr. Mudd came 
there ; it was cloudy and I could not see the 
sun; it might have been as late as 5 o'clock; 
it seemed a short time after he lefl till il 
was dark, not more than a couple of hooni 
any how. 

Jacob Shayob. 

For the Prosecution, — June 12. 

Since the summer of 1858, I have known 
Marcus P. Norton quite intimately. We 
have both lived in Troy. He has been em- 
ployed by the firm of Charles Eddy & Co., 
of which I am a member, for six years, as 
patent lawyer. He has had, and is still 
getting, practice in Troy. I know that hia 
reputation, as a man of integrity and truth, 
is good there; and from my knowledge or 
his reputation, his conduct, and character, I 
would fully believe him under oath. In the 
early part of 1863, an attempt was made to 
impeach Mr. Norton's credibility as a wit- 
ness, but it was unsuccessful, and it was so 
regairded by the public and by myself. 

Oross-examined by Mr. Dostbb. 

Mr. Norton's reputation for veracity amons 
the business men of Troy generally is gooa 
I do know that an unsuccessful attempt to 
impeach him was made; but I do not know 
that eighty men in Troy swore that he /could 
not be believed ; others in Troy know that, 
as you yourself know. 

We employed Mr. Norton in the Stanley 
case, and in a number of others; we have 
more or less every year. In an individaal 
case of mv own, I employed another lawyer, 
and Mr. Norton was a witness. It was an 
important case, and it was in this case that 
an attempt was made to impeach Mr. Nor- 
ton's testimony. 

Q. And if this man's testimonv had been 
successfully impeached, you would have lost 
the case, would you not r 

Assistant Judfge Advocate Bingham olh 
jected to the question, and it was waived. 
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WiLin Himnoir. 
Ar tht Froteeutiofi. — Jiou 1% 
I rtmia in Troj, and have kuonn Hwoua 
P. Norton for nine or ten 7Mra, intimatdj 
tat six. Hia repntation for tralii and inter- 
T!t7, at far aa my knovrledga extends, is good, 
and I would believe him under oath or not 
He was engaged in two patent cases for me, 
ud is extensively employed in patent cases 
in tba United States Courts. 

Oroti~examiiud by Mr. Dostbr. 
Ur. Norton is not employed As a witness 
in my individual case; he is my lawyer. 
XImm is oonsidenible money involved in it 

Hoir. HoKiTio Emo. 
For iha PmeevUen. — Jiau 12. 
I r««id« in Washington City, and have 
Wen an Assistant FostmasterOeneral and 
FoatmasterOeneraL While livine here, 1 
hftve made the aoquaintanoe of Uarcue P. 
Norton, of Troy; I have known him quite 
intimately for eight or ten years. Before I 
left the Department I saw him very fre- 
quently, once or twice a year, perhaps oll- 
eaer; but since I left the department 1 have 
liad business with him, and have seen him 
ollener, and known more of him, than be- 
fore. I have always regarded him as scru- 
{alonsly honest sod correct So far as his 
Dsiness with me is concerned, 1 never dealt 
with a more truthful man, or one more par 
tieular to keep his engagements; and from 
my knowledge of him and his character, I 
would most unhesitatingly and fully believe 
bim under oath. 

OrMi'^xamined by Ub. Dostib. 

t have never lived in Troy, and do not 
know Mr. Norton's reputation there. I know 
nocking of his reputation for veracity except 
U I came in contact with him here. My 
business with him was in reference to patent 
poet-ratine and canceling stamps. I know 
nothing of him beyond that here, but I knew 
him quite intimately. I never heard any 
one here speak otherwise than favorably of 
him, I never heard that his character for 
▼eracitf was impeached unUl the present 
lime. 

By the Judos Asvooath. 

I saw Mr. Norton frequently in March 
last; I used to meet him nearly every day 
while he was here last winter. 

Q. State whether or not, in any of those 
conversations, be menUoned to yon the sin- 
gular manner in which some person had 
called at his room, asking for Booth. 

Mr. DosTxa. I object to that question, 
because it is not material to the point in 
iamie. Besides, it has not been brought out 
on the eross^xamination. 

The JuDQB Adtooatb. It is entirely com- 



petent for ms to oorrobotate the*.. 

which Hr. Norton made before the s 

sinaiion of the Preudent, and Hfors than 
hod arisen any poswble motive for the ftlm- 

cation of this testimony, to show tiiat dutt 
statement was substantially the same, as fllur 
ns it went, as that which ne hss now mad* 
Liibre the Conrt in regard to the call the 
[irii^oner, Uudd, made at his room, asking 
lur Booth. I think it is competent to an*- 
tjiiri him, assisted as he has been by teMi- 
[iLiitiv for the defense. 

Tlie Commission overraled the obieetion. 

\^'lTMBsa. I recollect perfectly that ha 
mentioned at the time that some person ha4 
coii^e into the room very abruptly, ao mocb 
so as to alarm his sister-in-law, who wm is 
an adjoining room ; I do -not remember for 
whom he said the person inquired. I think 
he told me this some time in March, hot I 
cna not state positively, nor can I state nr«- 
cisely when this entrance was made. 
By Ma. DosTBB. 

tAt. Norton did not, that I remember, meo- 
lion his having overheard a conversauon 
Ix'liveen Booth and Atzerodt while be waa 
ilitrii; he first alluded to it in a letter be 
uTuie to me on the l&th of May. 

Ii;i Assistjuit Judob Advooatb BcBirm. 

({ [SubtnittLng to the witness a letter.] la 
tliHt toe letter to which you refer 7 

A. It is. It was received by me, I pro- 
r^iiind, on the ITth of May. It bears my iu- 
.kir^sment The letter is dated Troy, New 
Vurk, May 15, 1S65, addressed to me, apd 
bigiiffll "Marcus P. Norton." 

Mr. DosTKH. 1 object to the reading of 
Die letter. 

AaeiBtant Judge Advocate Bdrnbtt. [^To 
lilt' witness.] Read the passage of it wbtcb 
relates to the matter of which jou are now 
spctikiag. 

WiTNBsa It is: "I believe Johnson waa 
poisoned on the evening of March 3d, or the 
inorning of March 4th, last I know of 
soiiiu things which took place at the N»- 
lioiiiU Hotel last winter, between Booth and 
Hiruiigers to me, which, since the death of 
iiiir good President, have thrown me into 
ulunn and suspicion, and about which I will 
talk with you when I see you." 
By Mr. Dostbil 

I think that is the first intimation I bad 
of it; I do not remember Mr. Norton's men- 
tioning that conversation to me befor& I 
met him nearly every day last winter. 
By Ma. Ewibo. 

Mr. Norton was here at the inaujguration ; 
I procured tickets for him and bis friends 
to ^o into the Capitol, and m^ impresuon 
IB that be did not leave the city until sev* 
eral days afterward. I know that I saw him 
after the inauguraUon, because be spoke of 
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feeling gratefhl to me for having procured 
the tickete for him. I should say it was 
about the time of the inauguration, though 
I have no means of fixing the date, that Mr. 
Norton mentioned to me the fact of a per- 
son entering his room. It was the abrupt 
manner of the person that excited his sus- 

Ficions, and it alarmed his sister very much, 
think he said she was unwilling to remain 
in the room alone after that 

I do not remember his stating the time, but 
I think the circumstance occurred jdst about 
at the time he told me, because I was in free 
intercourse with him nearly everv day while 
he was here. I do not remember that he 
gave me any description of the man, or that 
he mentioned his inquiring after anybody ; I 
know he told me that he followed the man. 
He expected the man to go up stairs, but in- 
stead of that he went down stairs, and he fol- 
lowed him ; he did not say how far, whether 
down to the office or not I do not remember 
whether Mr. Norton spoke of having any 
conversation with the man, but my impres- 
sion is that he said the man m^de some ex- 
cuse for his abrupt entrance. 

William Whbelbr. 

For the Prosecution. — June 9. 

By the Judge Advooatb. 

I have known Marcus P. Norton intimately 
fbr twelve or fifteen years; I knew him first 
at school in Vermont, and subsequently at 
Troy, New York. From my long personal 
ae^aintance with him, I am enabled to state 



that his reputation as a man of truth and in- 
tegritv is good, and from this knowledge of 
his character I would have no hesitation in 
believing him under oath. 

Oross-examined by Ma. Doster. 

I know by rumor only of one or two cases 
of attempted impeachment of Mr. Norton, 
but they were failures. Mr. Norton has a 
large business at Troy, and is employed by 
first-class houses. 

Silas H. Hodges. 

For the Prosecution. — June 9. 

I reside in Washington, ^nd hold the ap- 
pointment of examiner-in-chief in the Patent 
Ofiice. I resided for twenty years at Butland, 
Vt I have known Marcus P. Norton for at 
least eleven years. Some years ago Mr. Nor- 
ton moved to Troy, and I do not know how 
he stands there so well as I do at Butland. 
Until within the last two or three years I 
never heard any thing against his reputation, 
and what I have heard has grown out of liti- 
gations in which he has been engaged Out- 
side of these litigations, I never neard l\is 
veracity questioned. 

Cross-examined by Ma. Doster. 

I do not know tliat I can recall any inci- 
dents in which I have heard any person speak 
of Mr. Marcus Norton as a man distinguished 
for veracity. It is about five years since I 
left Rutland, and I have known him per- 
sonally ever since. 
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William Wallace. 

For the Prosecution. — May 9. 

On the 17th of April, I arrested the pris- 
oner, O'Langhlin, at the house of a family 
named Bailey, on High Street, Baltimore. 
This was not his boarding-house. I asked 
him why he was there instead of at his board- 
ing-house; he said that when he arrived in 
town on Saturday he was told that the officers 
had been looking for him. and that he went 
away to a friend of his on Saturday and Sun- 
day night When he was arrested, he seemed 
to understand what it was for, and did not 
ask any questions about it 

Cross^xamined by Mb. Cox 

Q. Did the brother-in-law of the prisoner 
•end for yoa or go for yoa to arrest him ? 



Assistant Judge Advocate Bikghah ob- 
jected to the question. The brother-in-law 
is not the prisoner. The proposition is to 
show a declaration of the prisoner on his 
own motion, ar)d at another time and place; 
it is the declaration of a third person, and I 
object 

Mr. Cox. The object is to show that the 
prisoner voluntary surrendered himself by 
sending for the officer. The evidence ofierea 
on the part of the prosecution was designed 
to show that O'Laughlin was avoiding the 
arrest In cross-examination, I desire to show 
that the arrest was made at the instance of 
the brother-in-law; and I propose to follow 
that hereafter, by proof that the prisoner 
himself sent his brother-in-law to communi- 
cate his whereabouts to the officer. I think 
that is leg\timaX« qti ^tQ%«^-^:iA:aivc^'^^^^ 



222 THB 00N8PIBACY TRIAL. 

AAnstant Judge Advocate Binoham. It is men here [pointing to the accnaed, Michaal 
not cross-examination ; it is new matter al- O'Laughlin and Samuel Arnold] who had 
together. We have not offered any evidence rooms at my house. I am not positive, bat 
of what the prisoner said to his brother-in- I think it was on the 10th of Febriiarr laat 
law; this witness's testimony was as to what they came. John Wilkes Booth came very 
the prisoner said to him. oflen to see the prisoners, O'Laughlin and 

Mr. Cox. It is not the declaration of Arnold, but did not, as a general thing, re- 
ft fact that I offer, but of an act done by main very long. I was told by Arnold, when 
the brother-in-law, on which the officer I inquired, that the gentleman's name was 
acted. John Wilkes Booth. &>metime8 Booth woald 

The Commission overruled the objection. call when they were out; sometimes he called 

Witness. I am well acquainted with Mr. two or three times before they returned. He 
Maulsby. He was recommended to me on generally appeared very anxious for their re- 
Sunday evening as a good Union man, one in turn. Sometimes, when he found them oat, 
whom I could put implicit confidence. He he requested, tliat if they returned before he 
knew I was looking for O'Laughlin. I told called again, that they would come to the 
him I wished him to assist me in getting him. stable. Or he sometimes left a note, going 
He said he would do all he could to assist me. into their room to write it Booth, who ire- 
On Monday morning he came and told me quently came in a carriage, would sometimee 
that, if I would go with him, he thought he inquire for one, sometimes the other, hot 
could find O'Laughlin, and I went with him I think he more frequently inquired fbr 
to the house where we found him. O'Laughlin. The only arms I ever saw in 

O'Laughlin, I think, said that when he got their rooms was a pistol; this I saw odIjt 
to his brother-in-law's house, on Saturday once. 

afternoon, he heard that the detectives had [Photograph of Booth exhibited to the witna-.] 
been there. He said he knew nothing of ^ • ^i ^ i-i /• ■» ^t t. a 

the assassination whatever, and could account , \ recognize that as a likeness of Booth bat 
for his whereabouts during all the time of his ^ «liould not call it a good one. I think him 
Btav in Washington by the parties who were ^. ^^"^^ *^?^^"g man than this la The la«t 
with him » ^ r ^^^^ Booth played here, about the 18th or 

20th of March last, when he played Ptscof^ 

Marshal Jakes L. McPhail. J,„^^P'^«?.^ * ^^'^ ^^ f.^ ^»'"» *"1^ 

O Laugklin gave me complimentary ticketa. 

For the Proteculion. — May 22. A man used eometimes to call to see tbem, 

Michael O'Laughlin, the prisoner, came f"* } ''""'5 '"e passed one night with them, 
into our lines about the time of the battles \>y l»s leaving the room very early one mon»- 
of Antielara and South Mountain. He came '"8- . ^ "«^'«'" ''?""*„'"* "*"'«• ^f '" °o* 
in at Martinsburg, I think, about September, w"'*' yo" would call a gentleman in appca^ 
1863. He stated to me that he hid Ukcn ance, but a very respectable- ooking mechanic, 
the oath of allegiance at Martinsburg. I ",'« ^'"^ «*« hardened I'ke that of a man 
found in the rcconis of my office, this morn- f'° ^?^ ^-^^ '''.P?**^ '"/^e weather, *nd 
ing, the oath of allegiance of one Michael •>« had sandy whiskers. I do not see him 
O'Laughlin, dated Baltimore, June 16, 1863, »'"5'"g ,"'« P"sone"- , ,. . . ^. 
and 8i|ned Michael O'Laughlin, and is, I be^ , ^''".^'t *?"^ ° Laughlin said they were in 
lievc, Tn the handwriting of the prisoner. I "« «'• business, but they did not say Uiat 
have seen a great deal of his liandwriting ''^y "^^^ connected with Booth in it Let- 
within the last two or three weeks, and havl ^^rs occasionally came for them, but not a 
no doubt the signature is his. . e'"<^»' 7'»"y ^ ''« '<="«" were sometimes ad- 

When O'Laughlin was first brought to my '^'f?^ J° ??«• sometimes to the other Ar- 
ofBce, he suted that he had not reported; he noW and Laughlin left my house, I think, 
afterward sent for me to correct that error, »"."'« Monday following the Saturday on 
and to say that he had reported at Martins' "•"^'' ,^**°'ii, P'"/*^ *' "'* thtfUer; abool 
burg when he came into our lines, and had ">« ^Oth of March, 
there taken the oath of allegiance. Crots-examined by Mr. Cox 

By the ConRT. j ^^j^^^ ^^^^ gentlemen had been at aj 

I only know of O'Laughlin being in the house two or three weeks when they aaia 
rebel service from his own declarations. Mr. they were in the oil business. When they 
O'Laughlin's family have resided in Balti- left, I understood they were going to Pennsyl- 
more as long as I can remember. I have vania. Nothing was said oy them at an^ 
known them, I suppose, for thirty yeara time about having abandoned the oil busi- 
ness. They did not stay a great deal in their 
Mrs. Mary 'Vak Tine. room, and they were sometimes out all night. 

— ., T> ^. w ie I can not say whether Mr. Booth's visits 

J*or the rroteeution.—May 15. ^^^^ ^^^^ frequent during February or 

I reside at No. 420 D Street, in this city, March. He was a constant visitor. I nercr 
and keep rooms to rent I see two gentle- heard any of their conversations. 
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BiLLT WiLUAXS (colored.) 
For the Prosecution, — May 15. 

I know the prisoner, Mr. O'Laughlin, and 
I know Mr. Arnold by sight 

In March last I was going by Barnara's 
Hotel, when Mr. J. Wilkes Booth, the actor, 
came down the steps and asked me if I would 
take two letters for him. He told me there 
was one for O'Laughlin, and the other he 
said I was to take to the number that was on 
iu He did not tell me who it was for. There 
was a colored fellow with me, and I asked 
him to look at it and see what it was, as I 
oould not read writing. He told me one was 
for Mr. O'Laughlin, and the other was for Ar- 
nold. I took one to Mr. O'Laughlin at the 
Baltimore Theater, and one I carried to Mr. 
Arnold. As I was in a hurry, I gave it to a 
lady who was at the door, and she said she 
would send it up to him. 1 saw O'Laughlin 
at the til eater, and gave him his letter there. 
I said, '*Mr. O'Laughlin, here is a letter Mr: 
Booth gave to me," and I handed it to him. 

Mr. Cox. I must object to the whole of 
this evidence of the delivery of this note to 
O'Laughlin, and I desire, if the objection is 
sustained, that it be struck out of the record. 

Th e J UDOE A D voo ATB. I f th e Cou r t pi ease, 
it is simply going to establish the intimacy 
of these men, their close personal relations 
with each other, as evidenced by their cor- 
respondence; and I think, in that point of 
▼lew, it is clearly competent. We have pre- 
sented them as visiting each other constantly. 
Now we are following them to Baltimore, and 
showing them as corresponding with each 
other constantly. Both facts go to establish 
an intimacy which is in accordance with the 
theory of the prosecution, which is, that they 
are co-conspirators. We do not otfer the con- 
tents of the letter; simply the fact of their 
corresponding with each other. 

Mr. Cox. I object to any evidence of the 
acts of Booth himself. The a£t of sending 
a note to an individual, no matter what may 
be the contents of that note, would be no 
evidence against that individual, unless the 
contents were accepted and acted upon by 
hioL The mere fact of intimacy alone is an 
innocent fact on the part of the accused, and 
therefore is not evidence, I think, of a con- 
spiracy. I therefore object to it, in the first 
place, as an act of Booth to which the de- 
fendant is not a party at all. He could not 
help receiving a letter from Booth. The act 
of receiving a letter was an entirely innocent 
one. I object, furthermore, that even if it 
tends to show intimacy, it does not tend to 
prove the guilt of the party of the charge 
DOW made against him. 

The Court overruled the objection. 

Cross-examined by Mr. Cox. 

I think it was in March that I took the 
letters, because I heard Tom Johnson say it 
was Miuroh. I never took much notice of 



the months. It might have been the middle 
of March or toward the end. Mr. O'Laugh- 
lin's letter I took round to the Holliday 
Street Theater; it was in the afternoon, and 
I found him in the dress-circle. I know Mr. 
O'Laughlin right smart 

Cross-examined by Mb. Ewino. 

When Mr. Booth gave me the letters, he 
said that one was to go up to Fayette Street, 
above Hart, and I asked a lady at the door, 
and she read the direction to me. I asked 
Mr. Booth how his mother was, and he said 
very well; and he said he was going away 
to New York at half-past 3 o'clock. 

John Hapman. 

For the Prosecution, — May 18. 
[Submitting to the witness a telegraphic dispatch.] 

I have seen that dispatch before. It reads : 

Wasriwotom, March 13, 1864. 

7b M OLaughlin, Esq., No. 57 North Exeter 
Street^ Baltimore^ Md. 
Don't fear to neglect your business. You 
had better come at once. 

[Signed] J. BOOTH. 

IThe original of the foregoing dispatch was offered in evi- 
dence.] 

This dispatch was sent by telegraph fronk 
this city to O'Laughlin, March 13, 1865. We 
used the old printed forms of the year before, 
which accounts for the date being 1864. I 
knew J. Wilkes Booth, and saw him write 
that message. 

Cross-examined by "hiK. Cox. 

Q, Can you say whether this is a question 
or a command, ''Don't you fear to neglect 
your business?" 

Assistant Judge Advocate Bingham ob- 
jected to the question. The writing must be 
its own interpreter. 

The Commission sustained the objection. 

Edward C. Stewart. 

For the Prosecution. — May 18. 

I am a telegraph operator at the Metro- 
politan Hotel in tliis city. 

[A telegraphic dispatch was handed to the witnMS.] 

I sent this dispatch myself over the wires 
to Baltimore; it is: 

WASHnroTOK, March 27. 1864. 
To M. O'Laughlin, Esq., 57 North Exeter 
Street, Baltimore, Md. 
Get word to Sam. Come on, with or with- 
out him, Wednesday morning. We sell that 
day sure. Don't fail. 

J. WILKES BOOTH 

[The dispatch was offered in eridenoe.] 

I did not know the man who gave it to 
me; he wrote it and asked me to send it I 
think I should know him if I were to see 
his photo^ra^h. 
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(The photograph of Booth shown to th« witncM.] 

That is the gentleman who sent it The 
true date of the telegram is March 27, 1865, 
not 1864. 

Cross-examined by Ma. Cox. 

This paper does not show that the dis- 
patch was sent last March, it is dated 1864, 
out that was because we used last year s 
blanka I remember sending this very mes- 
sage this year; it was given to me by the 
gentleman whose photograph has been shown 
to me. 

By the Court. 

I have been an operator at the Metropolitan 
Hotel about ten months. I was not there in 
March, 1864. 

8A3n7EL SfKEETT. 

For the Prosecution. — May 15. 

I have known the prisoner, Michael 0'- 
Laughlin, from his youth. About the let of 
Apru last, I paw him in this city, conversing 
with John Wilkes Booth. They were con- 
ferring together in a confidential manner on 
tlic stoop of a house, on the right-hand 8ide 
of the avenue going toward the Treasury 
Department; I do not know what house it 
was. There were three of tlicm in company ; 
Booth appearcil to be the speaker of the 
party, and the third person was an attentive 
listener. I addressed O'Laughlin first, having 
known hfm more familiarly than I did Booth. 

O'Laughlin called me to one eide, and told 
me that Booth was busily engaged with hin 
friend, or was talking privately. They were 
conversing in a low tone. The third party, 
as near as I remember, had curly hair; he 
had on a slouch hat, and Heemed to be in a 
stooping position, as though talking to Bootii 
in a low tone, or attentively listening to 
Booth's conversation. [Looking at tiie pris- 
oners.^ 1 can not swear that the man is 
here. 

Cross-examined by Ma. Cox. 

The house at which I saw Booth and 
O'Laughlin conversing was, I believe, on the 
avenue between Ninth and Eleventh Streets: 
I am not certain about the date, but I think 
it was nigh on to April. When O'Laughlin 
made the remark that Booth was engaged 
with his friend, it is likely that I asked 
O'Laughlin to propose to Mr. Booth to take a 
drink, and O'Laughlin's remark, that Booth 
was engaged with a friend^ might have been 
in reply to my invitation. 

Bernard T. Earlt. 

For the Prosecution. — May 15. 

I am acquainted with the prisoner, O'- 
Laughlin, and slightly with Mr. Arnold. I 
came down to this city from Baltimore on the 
Thursday before the assassination — the ni^ht 
of the illumination — with Mr. O'Laughlin; 



there were fonr of us in coropanj. Mr. Ai^ 
nold was not, to my knowledj^ on the cam 
When we arrived in this city, O'Laughlin 
asked me to walk with him as far as the Na- 
tional Hotel. He did not take a room thera. 
I do not knoyr that he made inc^uiriea for 
Booth at the desk, nor did I see him aiaoci- 
ating with Booth. We stopped that nlcht M 
the Metropoliian Hotel. On Friday I waa 
with O'Laughlin the greater part of the day. 
When we got up, we went down and took 
breakfast at Welch's (Welcker b) on the ave- 
nue. Afler that, all fonr of us came up the 
avenue in company. When passing the N^ 
tional Hotel, about 9 o'clock, I think, I 
stopped to go back to the water-closet When 
1 came out, Mr. Henderson, one of the com- 
pany, was sitting down. As 1 was goin^ oat| 
tie called me back, and told me to wait fox 
O'Laughlin, who was gone up stairs to see 
Booth. We waited, 1 judse, about three- 
quarters of an hour, but as he did not come 
down, we went out without him. In about 
an hour aAer that, when we were at a ree- 
taurant on the avenue, between Third and 
Four-and-a-half Streets, O'Laughlin came in. 

O'Laughlin, Henderson, and myself had 
supper at Welch's, and the last time 1 eaw 
O'Laughlin that night was at a restaurant, 
going out with Mr. Fuller. It waa pret^ 
late, but whether it was before or aAcr the 
assassination I can not say. O'Lauffhlin 
had been there for supper. We had Deen 
drinking considerably. The name of the 
present proprietor of the restaurant, I lielieve, 
in Lichau. I think, though I would not be 
certain, that O'Laughlin remained there until 
after the assasHJnation. However, 1 distinctly 
remember seeing him go out in company 
with Mr. Fuller. Mr. Fuller used to tie 
employe*! by O'Laughlin's brother in thie 
citv. 

O'Laughlin returned to Baltimore with me 
next day, Saturday, by the 3 or half-paat 3 
o'clock afternoon train. Afler we arrived in 
Baltimore, on going down to his house, we 
met his brother-in-law on the way. He 
told Mr. O'Laughlin that there had been 
parties there that morning looking for him. 
Oljaughlin went into the house, and asked 
me it' I would remain there for awhile; after 
that he invited me to come in. I went in, 
and sat in the parlor, while he went up stain 
to see his mother; he remained a few min- 
utes, and then came down and saijl he was 
not going to stay home that night I can not 
say that he appeared to man i test any excite- 
ment, except when he heard that there were 
parties after him because of his known inti* 
macy with Booth, having been ac(fuainted 
with him, and in the habit of going with hiro, 
and from being supposed \o be connected 
with him in the oil business 

Cross-examined by Mr. Cox. 

I came down to Washington with Mr. 
Henderson, who is, I belicTe, a Lieutenant in 
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Uio United States nary, Kdward Harphy, 
CyLanghlin, and myself. I was invited down 
by Mr. Henderson. He came to the store 
after me that afternoon, and asked me to 
come down, with the intention of liaving a 
ffood time, and to see the illumination. I 
neard Mr. Murphj say that he invited them. 
Mr. CLaaghlin came to the store with Mr. 
Henderson, and Henderson invited me to go 
along with them. We slept at the Metro- 
politan Hotel on Thursday night Hender- 
son, Smith, and myself slept together in a 
three-bedded room, and O'Laughlin, whose 
name came last as we signed our names, 
had a r6om to himself. It was on the same 
floor as that on which we slept, and the 
second or third door from our room. It was 
about 2 o'clock on Friday morning when we 
went to bed. In the morning I rapped at 
O'Laaghlin's door; I peeped m at the key- 
hole, and saw that he was in the room and 
aaleep, and I woke him up. 

1 do not know for what purpose O'Laugh- 
lin called to see Booth. After waiting, I sup- 
poae, UireeKjuarters of an hour at the National 
Hotel, during which time we had some cards 
written by a card-writer, we sent up some 
cards to Mr. Booth's room for O'Laughlin, 
that he might take it as a hint, and come 
down, for we were tired of waiting. The 
cards were returned with the message that 
there was nobodv in the room. We left the 
cards with the clerk at the desk. O'Laugh- 
lin took a stroll round the city with us, and 
then four of us had dinner at Welch's; I do 
not know the hour; it was between 12 and 2. 
After dinner we took another stroll. Whether 
O'Langhlin was with me or not I can not 
•aT. We had been drinkine prettv freely, 
all of ua Between 4 and 5 Laughlin went 
with me to a friend's house to pay a visit to 
a lady. I was not well acquainted with the 
streets, and I asked him to go with me to 
find the place. The lady invited us to din- 
ner. She took our hats, and we had to stay. 
We had a second dinner there, and left, I 
•appose, about 6 o'clock. We returned to- 
gether to the Lichau House, and were found 
tiiere by Murphy and Henderson. We staid 
there until aoout 7 or 8, and then went to 
Wdch's and had supper. We were there 
when the procession of the Navy Yard men 
pMsed up the avenue. That was perhaps 
between 8 find 9 o'clock. After that I went 
buck to the Lichau House, and sat there until 
I went to bed. O'Laughlin was there the 
best p&rt of the evening. I was there when 
I heard of the assassination. It was, I be- 
lieve, about 10 o'clock when I saw O'Laugh- 
lin go out with Mr. Fuller, but I could not 
■ay whether I saw him there when the news 
omme or not Mr. Henderson was in the bar- 
room, I believe, but Mr. Murphy had left us 
oa the avenue previous to that 

When we came down on Thursday, it was 
omr intention to go back on Friday ; at least 
I ttidentood aa I guesa it was the liquor 
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we had aboard that kept ns. We did etart 
to return by the 11 o clock Saturday morning 
train. We went as far as the depot, and Mr. 
Henderson got the tickets. O'Laughlin 
wanted to go, and I said to Mr. Hendersoni 
"If you press Mike, he will stay until Uie 
afternoon. So we all concluded to stay 
until the next train, at 3 o'clock in the after* 
noon. 

Q. During this visit did you see any thing 
in Mr. O'Laughlin that betrayed a knowledge 
of any thing desperate which was to take 
place ? 

Assistant Judge Advocate Bikoham object- 
ing to the question, it was varied aa fol- 
lows: 

Q. During this visit, state what his conduct 
wa& 

A. His conduct was the same aa I usually 
saw him — jovial and joUy aa any of the rest 
of the crowd. 

Q. In good spirits ? 

A. Yes, sir ; he was particularly so coming 
down in the cars with us that Thursday even- 
ing. 

Q. No nervousness? 

A. No, sir. 

When O'Laughlin got to Baltimore and 
went to his house, he went up stairs, I sup 
pose, to see his mother. On returning he said 
tie would not stay at hom« that night The 
remark he made was, that he would not like 
to be arrested in the house ; that it would be 
the death uf his mother. I told O'Laughlin 
that I thought it best for him to stay at home 
until the parties who were looking for him 
came again ; but he said no, it would be the 
death of his mother if he was taken in the 
house. 

Re-examined by the Judob Advooatb. 

We, all four of us, returned to the Metio> 
politan Hotel between 1 and 2 o'clock, I sup- 
pose, when we went to bed ; that is, on Friday 
morning. After having supper on the Thurs- 
day evening, we went to see the illumination, 
and walked a considerable distance up the 
avenue. After returning, we went, at the 
invitation of Mr. Henderson, to the Cantei^ 
bury Music Hall. O'Laughlin was not sep- 
arated from us during that night 

James B. Hendbbsoit. 

For the Prosecution, — May 15. 

I am acquainted with the prisoner, Mr. 
O'Laughlin. I saw him in this ci^ on 
Thursday and Friday, the 13th and 14th of 
April. I do not know whether he visited J. 
Wilkes Booth on either of those days, but he 
told me on Friday that he was to see him 
that morning. 

Orose-examined by Mb. Cox. 

He only told me he was to see Booth, but 
did not say what for. I can not tell exactly 
whether he said Vit VmA %j^ vQ^^gMisimMtfiu. 
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Datid Staktoh. 
For the ProsecuHan. — May 16. 

I have seen that man with the black 
monstaehe before, [pointing to the accused, 
Michael O'Laughlin.l I taw him on tlie 
13th of April, the nigot before the assassina- 
tion, at the house of the Secretary of War. 
I saw him pass in the door, and take a po- 
sition on one side of the hall. I asked him 
what his business was, and he asked me 
where the Secretary was, and I told him he 
was standing on the steps. He said nothing 
farther, bat remained there some minutes, 
nntil finally I requested him to go out He 
followed me out as far as the gate on the 
left-hand side of the house, and that was 
the last I saw of him. He did not ask for 
EDy one else besides the Secretary, nor did 
he explain why he was there. At first I 
supposed he was intoxicated, but I found 
out, after having some conversation with 
him, that he was not 

General Grant was in the parlor. He 
and the Secretary were being serenaded. 
O'Laughlin could see General Grant from 
his position. He did not inquire for any 
one out the Secretary, and after I pointed 
him out he did not go to him, and did not 
tell me what his business wa& I did not 
see him go away from the house; there was 
such a crowd there. That was, 1 presume, 
about half-past 10 o'clock. 

Crosi-examined by Ma Cox. 

That was the first time I ever saw this 
man, and I did not see him again until I 
saw him on the Monitor as a prisoner, on 
the day on which Booth's body was taken 
away from the vessel. I can not be sure as 
to the exact time when I first saw the man ; 
the fireworks commenced at about 9 o'clock, 
and lasted about an hour and a half, and it 
was after they were over. He was dressed 
in a suit of black; dress-coat, vest and 

Cants, and his hat, which was a black slouch 
at, I think, he had in his hand. The 
hall was very well lit up ; the parlor, where 
General Grant was sitting, was also lit np, 
and I was directly in front of him when I 
addressed him. 

He was inside of the door, about ten feet, 
standing next to the library door. He was 
about five feet four inches in hight When 
I saw him on the Monitor he stood up, but I 
had an indistinct view of him there, as it 
was dark. I thought the man was intoxi- 
cated, from the way he came into the house. 
I inquired, before I went to him, of differ- 
ent members of the family, if they knew 
him. Finding they did not know him, I 
addressed him, and requested him to go out, 
which he did, going after me. There were 
a good many people about The Secretary 
of War and Major Knox were on the door- 
steps, and this man had got behind them. 
He had, 1 think, the same moustache and 



beard that he has now; I aee no dMiim 
with the exception of that caoaad hf IM 
want of shaving. 

Majob Kilbubh Kvox. 
For the Proeeeution — May IC. 

I was at the house of the Seeretair of 
War, in this city, on the evening of the l3Ui 
of April last, and saw there a man whom I 
recognize among the prisoners. There he ii^ 

[pointing to the accused, Michael O^Ldiagli- 
in.] I left the War Department at 10 
o'clock, after the illumination tiiere waa 
over, and walked up to the Secretary's hooML 
There was a band playing at tlie house, aai 
on the steps were General Grant, Mr& Ofrnn^ 
the Secretary, General Barnes and his wiA^ 
Mr. Knapp and his wife, Miss Lacy Stan- 
ton, and two or three small children. I waa 
standing on the upper steps, talking to MnL 
Grant and the General. Some fireworka 
were being set off in the square opposite, 
and I stepped down a little to a)low the 
children to see them. I got down on the 
step, I think, next to the last one« leaning 
against the railing, and this man [O'Langh- 
lin] came up to me, after I had been there 
ten minutes probably, and said, *' Is Stanton 
in ?" Said I, ** I suppose you mean the 
SecreUryr' He said, ** Yes.^' I think he 
made the remark, " I am a lawyer in town; 
I know him very well." I was under the 
impression he was under the influence of 
liquor. I told him I did not think he couUI 
see him then, and he walked to the othei 
side of the steps, and stood there probablj 
five minutes. I still staid there, I suppoee, 
for about five minutes, and he walked over 
to me and said, *' Is Mr. Stanton in ?" and 
then said, '* Excuse me, I thought you wen 
the officer on duty here." Said I, " There ia 
no officer on duty here." He then walked 
on to the other siilc of the steps, and walked 
inside of the hall, the alcove, and stood on 
ihc inside step. I saw him standing: theie^ 
and I walked over to Mr. David Stanton 
and said, *' Do you know that man ?" He 
said he did not I said to him, " He says he 
know8 the Secretary very well, but he ie 
under the influence of liquor, and you had 
better bring him out" Mr. David Stanton 
walked up to him, talked to him a few m(^ 
ments, and then took him down the steps 
He went off, and I did not notice him again. 
He did not say any thin^ about General 
Grant By that time, I thmk, the General 
had gone into the parlor. 

I think the Secretary stood on the steps 
outside, and this man stood behind the Sec- 
retary, and from where he stood he could 
see into the parlor. On the left-hand side 
of the hall, going in, is the library ; on the 
other side is the parlor door. He stood on 
the side next to the library, and in that posi- 
tion he could have looked into the parlor, 
and seen who was in there, through the door 
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Tht wbole house was lighted ap, and I feel 
pretty certain that the prisoner, O'Laughlin, 
w the man I saw. 

Orau-examifud by Mr. Cox. 

I do not recollect whether it was moon- 
light or dark that evening. There was a 
mat crowd roand the Secretary's house, and 
close up to the steps. I did not notice the 
man until he walked up on the steps and 
•poke to me, and after he went out ajorain I 
■aw him no more. I did not go inside the 
hall while he was there. Becreury Stanton 
was on the left-hand side of the steps, talk- 
ing to Mrs. G^nt, and the man went up on 
Che rightrhand side past them, and went in 
and took a place on the left-hand side. He 
had on a black slouch hat, a black frock- 
coat, and black pants; as to his vest I can 
not say. That was while the fireworks were 

rring on. I had never seen the man before, 
have seen him once since in this prison; I 
came here a week ago last Sunday for the 
pnrpoae of identifying him. 

Mb. Johk C. Hatter. 
For the ProsecuUon, — May 16. 

1 Teoognise that man, sitting back there, 

E pointing to the prisoner, O'Laughlin.] He 
I the man I saw at Secretary Stanton's 
house at about 9 o'clock, or after, on the 
ni|^t of the illumination, the 13th of April. 
1 was standing on the steps looking at the 
illamination, and this man [O'Laughlin] 
approached me, and asked me if General 
Grant was in. I told him he was. He said 
he wished to see him. Said I, ** This is no 
occasion for you to see him. If you wish 
to see him, step out on the pavement, or on 
the stone where the carriage stops, and you 
CRn see him." That was all that occurred 
between us. He did not attempt to ffo into 
die house When he spoke to me, he left 
the steps and walked away toward the tree- 
box, talking as he went, but I did not under- 
ctand what he was saying. He seemed to 
rdSect over something, and came back ; then 
he walked off, and I did not see him an^ 
more. The house was illuminated, and it 
pretty light outside, too. 



Orou-^xamined by Mr. Cox. 

I am a sergeant in the Ad^jutan^Generars 
asnriee, at the War Department, on duty at 



the Secretary's room. To my knowledge I 
had never seen the man before that evening. 
The next time I saw him was last Sunday 
week, in prison, in this building. I came 
down here with Major Eckert and Major 
Knox. I did not know what I was cominc 
for; but when I was inside the room, ana 
looking round, I saw that man, and I 
thought to myself, " I see the object of my 
coming down. ' 

The first time I saw him it was very light, 
and he had on a dark suit of clothes, with a 
heavy moustache, black, and an imperial, 
and the way I took so much notice of him 
was, while I was speaking to him he wai 
standing a little lower down, and I waa 
looking right in his face. 

He wore a dark slouch hat, a little low. 
and dark dress-coat and dark pantaloona I 
should judge him to be about five feet four 
or five inches. There was a crowd about 
the house, come to serenade the Secretary; 
four or dye bands were there. The Secre- 
tary was in the parlor with General Grant; 
thev had not come out then ; there was n<^ 
body on the steps but me. Both doors were 
open, the front door and another door like 
tne front entry, and the gas was fully lit all 
around. 

Marcus P. Norton. 

For the PrMeeuiioTL'^^une S. 

From about the 10th of January until 
about the 10th of Marrh, I was stopping. at 
the National Hotel in this city. I knew J. 
Wilkes Booth, having seen him several timea 
at the theater. I saw the prisoners, Georna 
A. Atzcrodt and Michael O'Laughlin, at the 
National Hotel prior to the inauguration of 
President Lincoln, in company with Booth. 
1 saw Atzerodt twice, and O'Laughlin four 
or five times, I believe, in conversation with 
hnn. 

Orosi-exafnined by Mr. Cox. 

When I saw O'Laughlin talking with Booth 
at the National Hotel, he was in the presenoa 
of other people, and in the hall, but there 
was no one else in company with them. I 
heard no portion of the conversation. II 
was during the two months I was there, bal 
I can not &x the precise date. 

See also testimony of 

Marcus P. Norton page 177 

Baton G. Horner *' 284 
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DEFENSE OF MICHAEL O'LAUGHLIN. 



Bbrkabd J. Early. 

JUeailed/ar the DefcABe. — May 25. 

By Mr. Cox. 

We left Baltimore on Thnradaj, the 13th 
of April, by the half-past 3 o'clock train, and 
arrived here about half-past 5. After leaving 
the cars, we went along the avenue to a 
restaurant kept Iw Licnau, I think it is 
called Rullman's Hotel. We remained there 
but a short time. Mr. Henderson went into 
the barbers shop to get shaved; while he 
was in there, Mr. O'l^ughlin asked me to 
walk down as far as the National Hotel with 
him. I did so; when there, he walked up 
to the desk and inquired for some person, 
and told me to wait; he would detain me 
only a few minutes. I told him that I did 
not like to wait; that I did not want to miss 
the rest of the party. He said he would 
not detain me more than ten or fifteen 
minutes, and left me standing in the front 
door. He then went in, and returned again 
in from three to five minutes. Henderson 
had not got through with his shaving by the 
time we got back. We all four then walked 
op the avenue, I guess as far as Eleventh 
weet; then returned, and went into Welch's 
dining-saloon for supper. This saloon is 
over Wall & Stevens'. We left there about 
half-past 7, and returned to Rullman's Hotel, 
and proceeded from there down as far as the 
corner of Third Street, where O'Laughlin 
and Murphy left Henderson and me, saying 
they were going around to see Mr. Hoffman, 
who was sick, and who lived on B Street 
They returned in ten or fifteen minutes with 
Mr. Daniel Loughran. All five of us then 
started up the avenue to sec the illumina- 
tion. About Seventh Street, one of the party 
complained of having sore feet, and said he 
would not go any further. Seeing a notice 
of the Canterbury Music Hall performAnces, 
we all went there, and got in about at the end 
of the first piece. It was then getting on 
for 9 o'clock. We remained there till 10 
o'clock, when we proceeded to the Metropoli- 
tan Hotel, and from there down to Lichau's 
or Rullman's Hotel, reaching there about 
half-past 10. O'Laughlin was with us all 
the time. We remained at the hotel about 
an hour, I suppose. As we were there on 
the steps, Mr. Grillet passed by with a lady, 
and spoke to Mr. O'Lauehlin. We left there 
with Mr. Qiles, one of the men of the house, 
and went down as far as Second Street I 
believe Mr. O'Laughlin is acquainted at the 
•aloons on the corner of B Street and S>econd. 
There was a dance or some thing goins on 
than. He took the lead orar there and we 



followed him. One of the Wtj boogM 
tickets to go back into the ball We did 
not stay there more than ab/jnt an hour; we 
got tired of the affair and came out We 
then went up the arenne, stopped at sevenil 
places, and went into the Metropolitan Hotelt 
between 1 and 2 o'clock. We went oai 
aeain for about five minutes, and relamed at 
about the hour of 2, when we went up stain 
to bed. Mr. O'Laughlin was with ns all 
that night 

I do not know where Mr. Stanton's ren- 
dence is; but I know the situation of the 
Treasurv Building. 

Q. ^T. Stanton's house is six sooans 
north of that, and one square east ; I ask 
you if it is possible that Mr. O'LaoghliB 
could have oeen at Mr. Stanton's at 9 
o'clock, or at any time between that and 11 
o'clock. 

Assistant Judge Advocate Bixghav ob- 
jected to the question, and it was waived. 

Witness. On Friday night, O'Laughlin 
was in Rullman's Hotel from about su ppe r 
time until he went out with Mr. Fuller, we 
had supper at Welch's at about 8 o'clock, 
and 1 suppose we staid there from about 
three-quarters of an hour to an hour. From 
Welch's we went to Rullman's. Whether 
Mr. O'Laughlin went out with Mr. Fuller 
before or after the assassination 1 can not 
say, but 1 distinctly remember his going out 
with him. 

Mr. O'Laughlin had on a dahlia coat-* 
something of a frock — a double-breasted vesti 
and pantaloons of the same material— 4i 
Scotch plaid, purple and green. I made 
these things for him. 

Cross-examined by Assistant Judgb AoroojiTtf' 

Bingham. 

On Friday evening, about 10 o'clock, I 
suppose, we were all under the influence of 
liquor. We might have drank as man^ 
as ten times; it was mostly ale, though, that 
Mr. O'Laughlin and myself drank. I hardly 
ever saw him drink liquor. I was not 
separated from O'Laughlin until he went oat 
from Rullman's Hotel. That was about 10 
o'clock, or a little after. I next saw him 
azain on Saturday morning. Rullman's 
Hotel is between Third and Bour-and-a-hidf 
Streets. 

By Ma. Cox. 

1 have Tery seldom, if ever, seen O'Laugh- 
lin drink whisky. 1 have never seen him 
intoxicated but twice. I have known him 
slightly for about four years, and intimately 
for the last ten months. 
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Sdwakd Uuktbt. 
Ibr tht Dtfe7ue.~Maj/ 25. 

I reuda in Baltimore. On tlia 13th or 
April lut, in compAoy with James B. Heb- 
derson, who proposed the trip, Uichae] 
(yLftu^lin, and Bamej Earif, I came lo 
Wuhmgton. We arrived here about 5 in 
the afternoon. From the depot we went to 
Rnllman's, bad a drink or two, and atarted 
Tor the Uetropolitan. We went lo Beveral 
placea; took anpper at Welch's, somewhere 
about 8 o'clock We were there about hair 
an honr, and then came down to BulImao'« 
again. There we met, I think, John Lough 
nn, and took a walk up the street to sec 
llie illumination of the Treaeutj. and stopped 
on the corner of Ninth Street and the avenue. 
After standing debating there some time, wc 
went to the Canterbu^ Music Hall, staid 
there some time, walked down to the Metro- 
politan Hotel, and then came back to Bnll- 
man'a It was about a quarter to 10 when 
«e got into BuUman'a O'Laughlin waa 
with us all the time. Then we went up to 
Plata's and bock again. That brought ua 
to about half-past 11 or 12L We then started 
down to Riddle's, on the corner of B an^ 
Second Street, where we staid until half-pasi 
12 or 1 1 from there we went lo Dubant'e, on 
the corner of Sixth and the avenue, where 
we look a hack, and went to the ' 
Tenth and the avenue. There i 
night bouse there, and we went in and got 
•ome refreshments. I suppose it was about 
faalf-past 1 when we were there. It wa« 
about 2 o'clock when we got to the Metro- 
pojitan and registered our names. Before 
going to bed, we went across Ihe street to 
Qileon's and got a drink. It made it about 
half-past 2 when we got to bed. Michael 
O'Laughlin was with us all the time from 
leaving the care until we all went lo bed, 
eicept that when we first came down, while 
Hendereon was being shaved. O'Laughlin 
and Earl; left ua for about five minutes and 
went as far as the National Hotel. Tbej 
were back before Henderson was shaved; 
were not gone more than five or six minntea. 
I think I know where the house of Mr, 
Stanton, the Secretary of War, is, and 
O'Laughlin was no nearer to it that night 
than the corner of Ninth and the avenue. 

I was with him all dav Fridaj and up to 
8 o'clock that night, when I went to the 
Metropolitan Hotel, and did not see him 
again until Saturday morning. On Saturday 
I was with him from 9 o'clock in the moni' 
ing till we went to the depot to go to Balti- 
more. I, did not know of the assassination 
till 9 o'clock Saturdaj morning. I never 
saw O'Laughlin in better spirits in my life 
than he was during this trip When we 
alarled from Baltimore, it was oor intention 
lo go up o[> Friday afiemoon, but w« staid 
is Washington at th« aolicitatioD of Mr. 



Henderson, who wanted to see a lady friend 
of his that night, and the whole party staid 
on that account I remember Mr. Grillet 
joined as od the steps of the Kullman Hotel 
on Thursday night 

RtealUd far tkt J>^entt.—Uag 25. 

By Ms. Cox. 

I saw O'Laughlin in Baltimore on the 

Sunday after the assassination, and he told 

me that the officers were in eearch of hiro, 

and that he was going lo surrender himself 

Monday following. 

Jjutas B. HaiTDBBSOir 
RteolUiJor the D^m»t.—Juru 12. 
By Mb. Cox: 
I am an Ensign in the United States Nav;. 
I have been acouainted with the prisoner, 
Michael O'Laughlin, for about six yeara I 
proposed lo him that we should come to 
Washington on Thursday, the 13th of April, 
and we left Baltimore at 3:30 on that aftej^ 
noon, arriving in this city between 5 and 6, 
I judge. On our arrival, we came up the 
avenu«, and slopped at the Lichau Hous^ 
or Rullman's Hotel. I went into the barber's 
rihop adjoining lo get shaved, and O'Laugh- 
lin went up the street in the mean time, but 
lie returned before I had finished shaving, 
and, with the exception of that, he was not 
out of my company the whole evening until 
bedtime. I went up the avenue to look at 
llie illumination. We did not go up as Ikr 
lis Ninth Street We stopped at the corner 
uf Seventh, and then went back to the CaO' 
terbury Music Hall. We reached there 
about 9 o'clock; after staying there perhapa 
three-quarters of an hour, we returned U> 
Butlman's Hotel. We got there between 10 
nnd 11, and staid about half an hour there. 
:tired for the night, at the Metro|3olitan 
Hotel, at between 1 and 2 o'clock in the 
morning 

The avenue was very much crowded. It 
ifas almost impossible for a person to get 
along, and we did not go hirther west than a 
little beyond Seventh Street, on Thursday 
' Lg; O'Laughlin was not an; where in 
eighborbood of Franklin Square — Mr. 
Stanton s ; he was with me all the time, except 
irhen I was beine shaved, I do not know 
certainly whetlicrhe slept at the Metropolitan 
hat night; I saw him in his room, and waa 
here the next morning when they called him. 
tn the Fridav afternoon he left me in com- 
pany with Mr. Early, I think, but I met him 
ngam in the evening at Bul^an's Hotel. He 
was there with me until I'o'clock I should 
think, and then he went out with a roan 
named Fuller. He was there when the 
news of the President's assassination cam*. 
Our party had arranged to return to Balti- 
more on Friday morning, but I proposed W 
them to sta; until Frida; erening. 
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I do not know the Dam* of the stT«et on 
which Mr. Stanton reaidea, but 1 hnve b«en 
■hown ihe hoocc It wai iinpoMiblc for 
O'Lftucchlin to have been there on tlie even- 
ing of Thundajr, the 13tb of April, for I wa& 
with him tlie whole evening. There was a 
good deal of Irce drinking that night hj our 

KTlj, and it was contiDued until a lalt- 
UT. It would be impouible for me to aay 
Low inanj drinka we had; I should think 
not iDore than ten. They were moatly taken 
at hotels and reataaranta on the avenue. One 
of the party was drunk — Mr. Early — but the 
othera were sober enough, I tliink, to be con- 
■cions of each other's movements, or presence, 
or abocnee; 

O'Laughliu left me but for a short tinie 
on our arrival in Washineton, while I got 
ahaved, and told me he had been to acs Booth. 
That was between 6 and 6 o'clock, i knew 
9t his going to see Booth the next morning 
at the National Hotel, and I went there to 



and he said he bsd been to the National 
Hotel, but Booth was ouL I do not know 
•f any otlier attempt on his part to see 
Booth, nor do I know his object in seeking 
that interview. 

By Mb. Cox. 

CLaughlin did not say any thing to me 
about Booth owing him money, and that he 
wanted to get some from bitn. lie onl^ (old 
me that he bad been to see him; he did not 
•ay whether he hod seen him or not ; and on 
Friday he aaid that '« had been to see him, 
and be was not «'. nome. 

By the JcDuB Adtocatb. 

I had DO particular reason for not return- 
lag to Baltimore on Friday ; 1 wanted to stay 
a little while myself, and asked the otiiera 
to stay. O'lJaughlin himself had not spoken 
of staying over. It was on the Wednesday 
that we arranged to come to Washington on 
Ihe Thursday; I proposed that we ehould all 
•ome down on that day. I do not remem- 
ber that O'Lauglilin made any suggestions 
about it; I think I asked him to comedown. 
I had been on terms of intimate association 
with him for only about a week previous to 
tiiat. 

Daxikl LouaHBUT. 

For Ihe D^t»tt.—May 25. 

By Ma Cox. 

I nsids in thw^city. 1 have known the 
Mcused, MichaePD' Laugh 1 in, for eighteen or 
twenty months. On Thursday evening, the 
13th of April, at about a quarter paat T, 1 
saw him m front of BuUman's Hotel, on 
Pennsylvania Avenue, in Mmpany with Lieu- 
lanant Henderson, Edward Murphy, and B«r- 
wdEarly. I did not Join them Lbiaa) I went 



home to supper. O'Langhlia and HurpJiy 
came to my boarding-house, and w« met 
Henderson and Early m front of Adama' Ei- 
prees Office, on Pennsylvania Avenu*; that 
was about 8 o'clock. After we joined then, 
we went into Piatt's Restaurant, and ftom 
there to Rullman'a Hotel From Rnllmaa'a 
we went up to the corner of Peansylvaaia 
Avenue and Kinth; it was aboat 9 o'eloek 
then, for 1 looked at my watch. Wa tlwa 
went into the Canterbury, staid ther* nntil 
10 or perhaps half-past ; from there w« went 
to the Ueiropolitan Hotel, and then to Rall- 
I man's, reachmg there probably at halF«st 
,10; perhaps a liltle earlier or later. Uteh»al 
O'Laughtin was with me from the titua wt 

J'oined Henderson and Earl; until ws want 
own to Rnllman'a Hotel. 

I do not know where Mr. Stanton's hovat 
is, but I know where Franklin Square ia, 
and I know that CLaughlin could not hava 
been up there during thai time. Mr. Orillit 
joined ua at Rullman's at about half-past 10, 
and 1 was with them until after 12 o'clock 
O'Laughlin waa there all that tima 

I saw tJiem the next evening, 1 judge, be- 
tween 7 and 8, at Kullman'a Hotel; I wh 
there until perhapa half-past 9. I do not 
know that they went to iVelcker's; 1 heanl 
them speaking about going to auppar, bat 
where they went I do not know, dot do I 
know whether O'Laughlin went to auppar. 
I did not miss him from the time I went 
there until about half-past 9, when I west 
hotiie, and aaw him no more that ai^t 
0'l<aujthlin wore a plaid vest and pants; Ihe 
punts Tig wears now look like the onee. I 
think he bad on a black slouch hat. 
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pied different seats at theCanter' 
bury play-house; two of ua sat on one seal, 
and the other two sat right behind. I saw 
them there all the time, and we all left to- 
gether. 

By Ma. Cox. 
O'Laughlin seemed very lively. The r»- 
mark was made that they had come dowa 
from Baltimore to see the illumination and 
have a good time. I do not think he waa ia- 
loiical«l on Thursday evening; kewaslifelf 
and merry, but I can not say he waa tight 

OaoKOK QaiLLR. 

For the Dejen*t.—May 2i. 

By Ma Cox. 

I reside in Washington, and am solicitor 

Tor Uie New York Cracker Bakery, 96 Louie- 

iana Avenue. I have known the accused, 

Michael O'Laughlin, one or two yeaia. I 

saw him on the steps of Rullmans HoleL 

between 10 and halr-paat 10, on the nigbt of 

Thursday, the 13th of April, and be bowed 

la ma Lieutenant Henderson and Edward 

Murphy were with bim, and Hear; Pntdj', 



Dsmm or loaiAiL o'lauohub. 



lb* «npBriiilendmit of Ui« hooM, wm m th« 
poreh, 1 bcliere. After 1 bod Mcorted home 
tb* ItAj that wu with m«, I retamed to the 
hooM aad joined the parlr, «nd did not leave 
them Dntil between 12 ana 1 o'clock. I law 
(yLanghlhi the next morniDg, and then not 
«alil 8 o'clock at nisht; I ataid with them 
^ti) between II and 12: I waaat thcLiobaa 
Ho«M or Rallrnsn's Hotel when 1 heard 
the news of the Freeident's asMMination. 
O'Langhlin was there at the time. I did not 
notice now he behaved when he heard or the 
MHaainatMn. He left shortly after the neve 
«UM that tho President was killed; he and 
• tnu nained Faller left together. On that 
waning I know he had on aScoteh plaid veet 
■ad |Mu>ta: I Mn not aweu positiTely to the 
' Wat, but he had a habit of weariog a aaok' 



HniT E. PimoT. 

Fhr tht /ytaK— JToy 25. 

By Ma. Cox 

I am nperinlendent of Rullman's Hotel 
• In tht« eit;. I saw the accofied, Michael 
O'Langhlin, at about half-past 10 on the 
' night of Thursday, the 13th of April, with 
GMTgeOrillet, Loughnn, Hurpby, and EbHt ; 
I do not know where thev came rrom. 1 was 
(nincipallr in (he kitchen and the dining- 
' room^and walking around; in tbe bar onlV 
Oacanonally. Whenever I was in the bar 
Atj were there, until a few minutes after 12 
o'oloek. when I closed up, and the/ went out 
nt (he side door. I am confident (hatO'Laugh- 
lin was with theni when tliey came there at 
ftbont hair-past 10; I have known him about 
three rooothi. 1 saw them again on Fridaj 
•t the tame place. 

I waa standing in fh>nt of the door when 
I heard of the awassination, and I went in 
ftnd told them what 1 bad ju*t heard IWiin 
a cavalry sergeant; that tbe President had 
been aasMeinated, and that Booth was tbe 
I, one who had done ib They were all stand- 
ing together drinking. O'Langhlin waa right 
nt the end of the bar, and he waa the one 1 
flrat apoke U> when I went in. 

When I went in he seemed aorprised, and 
' aaid he had been in Booth's company verj 
often, and people might think he had some- 
thing to do with it I do not remember when 
he individually left that night, bnt it waa after 
12 when the wliote party waa gone. He has 
•taid at my house when he has come down to 



ecity. 



^ the CoDKT. 



Sometimes he wodM < 
often in a week, and aom' 
■na him fbr two weeka On the TburMlay 
fright he had dark clothes on; he generally 
Wore dark clothes. I did not take particular 
' voUm of his dreas, and can not say whether 
-' It waa the aamt aa that he now weain. 



JoHK H. Fttlub. 
For tkt JV«i*M.— JHay 25 
By Ub. Cox 
1 am engoj^ed in business in this city. I 
)inve known the Accused, Michael O'Laugh- 
liii. tor twelve or fourteen years. On Friday, 
ilii' I4(h of April, I saw him at Rullman% 
on ilie avenue between T and 8 o'clock, and 
npxin between 10 and 11. He and I were 
lioili there when tbe news of the Pneident'e 
HRKiiHsi nation waa bioueht in, and we left 
there together to go to tne Franklin House, 
whprc I was stopping. He ataid all night 
wLlii me, and got np about B o'clock next 
morning, and went with me to New Jersey 
Avenue, and then to the Liehan Uonae, and 
there 1 parted with him; be joining bis other 
friends there. When he heard of the Preai- 
dent's aaaftaaination, he did not show any 
fright, nor did he say any thing about Booth; 
he Mid he was sorry ftw it; Uiat it waa aa 
awfu! thing, 
Crois-txamned by Auistaxt Judob Adtooaii 

Laughlin waa stopping at another hotel, 
but I invited him to go with me that nij^ht; 
h? u«ed to 00 down there with me at time* 
to niaf. I do not know where he slopped on 
TliurMsy nighL 

By Ha. Cox 
He nsed to rseide in Washington; hb 
L rot her waa in bnsineas here. 

JoHK B. OlLEt. 
F\rr Iht D^aue. — Jims 3l 
£yMK.Cox 

1 am baMender at No. 454 Fmasvlva- 
Ilia Avenue, late Rullman'a Hotel. I haTe 
known the accused, Michael O'Laughlio, 
(■ersorially, about four montha He waa at 
our place on the evening of Thumday, the 
)3th of April, with Barney Early, Murphy, 
Lieutenant Henderson, Fard^, and aeveial 
oihern. He was there early in the evenins, 
Anil again about 10 o'clock, and staid tiH 
ufler 11. I joined them when they went ont, 
rtnil was with tbcm nntil 1 o'clock. They 
wcTK there again on Friday evening, nearly 
all the evening. The news of the aaaaaaina- 
lion came in, I think, between half-past t 
and 10: and O'Langhlin was there at that 
time He afterward went oot with Mr Fal- 
ter. Tbe Liefaau Hoose is on Louisiana 
Averiue, between Four-aad-a-half and Bixlh 
.Streets, and the Canterbury Maeie Hall is 



»u bronght in— I i 



THl OOHBPIRAOT TUAL. 



O'LftQghlia wu si our hooM on Frid&7 
evening from 7 or 8 o'clock till II. He wu. 
ont on the paremeat, kdi) id and out drink- 
ia(, but mt* not awa; from the home. 

F. H. ICtFLasr. 

Ibr tlu I>^eiM.—May 26. 

ByUn. Ckix. 

I am a derk with Eaton Bros, k Ca, of 
Baltimore, and am brotheHn-lai* to the 
aocueed, Uichael O'Laashlin. O'Laa^hlin, 
1 believe, came from the South to Baltimore 
in August, 1862. He came home somewhat 
•ick. H« then went with his brother, who 
waa in the produce and feed buaineaa, and 
remained with bim until the fall of 1863. 
Hie brother then sold the bueineaa, but 
Uichael O'Langhlin remained here and re- 
Mired orders, which his brother supplied. 
from Baltimorei O'Laughliu was here off 
and on Oom that period up to the 14th of 
March. 

I knew J. Wilkes Booth iu^mately. Mrs. 
Booth owns the propertj in which the 
OLaughlin family resides, and Hrs. Booth 
lived opposite for four years. Tlie boya, 
Hichael and William, were schoolmates of ! 
J. Wilkee Booth. To my knowledge, tlieir 
intimacy has continued for twelve years. ' 

After leaving Washington, the home of, 
Ifichael O'Lsughlin wss with me, at 57, 
North Exeler BtreeL From the 18th of I 
March to the 13lh of April he was with me, | 
and from the 30th of March to the 12th of i 
April, I can apeak positively as to his being I 
with me at Baltimore. 1 know be wba ati 
home on the 7th of Harch, and remained 
at home some days, 1 know of his being 
sent to Washington by bis brother on the 
13th of March, and on the 14th hie brother 
telegraphed him here respecting a carload 
of bay. 

|A UUcnphla dbpatch nUtlnc te the bar «■ tft sod 

He returned to Baltimore on the following 
Saturday, and IVom that time he remained 
at home till he came to WaahipstoD on the 
13th of A)M'il. In February, f could not 
■tat« positively as to his being at borne. He 
was at home on the 7th and on tlie 14th, 
and my impression is that he was then home 
. for a couple of weeka 

Q. At what time did he arrire at home 
after the assassination T 

A. He came up on Saturday evening; 1 
Mw him about 7 o'clock. 

Q. Had the officers been to the house then 
iu search of him T 

A, They had. 

Q. Did you inform him of that? 

A. I did. 

Q. Then what took plaoeT 

A. He told me tfaat— 

Assistant Judge Advooate Biv«haii ob- 
j«ctad to the accuaed nving his own declara- 
tiona in evidence, for the rcMOO that be bad 



stat«d yeaterdaj, in regard to a ffmilar 4Mi> 

tion, in which be had been aastained bj (ha 
Conrt, that if such a rule aa that m* 
adopted and acted upon by MOrta, ftll that 
a guilty man would have to do, after he hat 
committed a great crime, would be to pOW 
his statemenla into the ean of all honi^ 
people that be met up to the time of hit m> 
rest, and then prove those ■talcmeata o« hii 
trial. The law save that he shall not do aay 
such thing, and I object to it on IhM ^ 

Mr. Cox elated that he deured to pron 
by this witness, that the prisoner, Uiobiid 
Laughlin^ was informed that the offloaa 
had been in pursuit of him; that be i» 
'' '' that be bad an angac*' 



day ; that on Mon- 
day be did send for him to come to him, and 
authorized him to procure an officer, and 
put himself in his custody, declaring all tba 
time hia entire innocence of any complici^ 
with thie affair. 

The Jddob Advooatk said the wUnon 
should be instructed that he is not to giva 
the declarations of the prisoner, bnl Bmply 
bis acts, in evidence. 

Q You say yon informed him on Satai- 
day afternoon that the officers had been in 
search of him T 

A. I did. 

Q. Did he protest his innocence T 

Assistant Judge Advocate Bimokax ob^ 
jected to the question. There was no »» 
tliority in the world for such a question aa 
that; it was a burlesque upon judicial pro- 
ceed inga, 

Mr. Cox inaiated on the question. If a 
party fleea and avoids arrest, it would oar- 
tainly be receivable for the prosecution^ bat 
if he candidly comes forwani and says, " I 
am not guilty, and 1 ofi'er myself fur inveatt 
gation and trial," it should equally be !•■ 
ceivable for the defense. 

The JuDOB Advooatb stated that that wat 
not the rule of law. The Government coald 
give the declarations of the accused in ev^ 
dence, but it did not follow from that that 
the prisoner could. 

Mr. Cox replied that where it was a part 
of his conduct, he could. Ue could not 

Erove his innocence by declaring himself to, 
ut where it waa a part of hia conduct it 
waa receivable upon the question of how (u 
be was conscious of guilL 

The Commission sustained the objection. 

Witness. On Monday morning Uichul 

O'Laugblin authorized me lo procure an 

officer, and voluntarily surrendend himsalC 

I have known O'Laugblin for about twelve 

Q. State his disposition and character; 
whether he is violent and bod-hearted, 0€, 
on the contrary, amiable, mild-tempered, eta. 

A. As a boy, he was always a very timid 
bo/. From my obaervation of twelve jau^ 



DEFIN81 OV MIOHABI. LAVOHLIN. 



I bdieve bim to be the last one who would 
hATe anj thing-^ 

Aasietant Judge AdTOcate BuRKSTT. What 
jon belieye k not evidence.* 
" Kr. Cox. I meant to ask the witness 
whether, firom his knowledge of the accused^ 
ho belieyes him capable of being engaged in 
any thing of this sort 

Assistant Judge Advocate Binohah. I ob- 
ject to his swearing to conolusiona He 
can state the general character of the ac- 
cused, but he can not swear to conclusions. 
This is a matter exclusively for the Court 

WiTHBSS. I was merely about to speak of 
his capability, judging from my observation 
of his disposition. 

Assistant Judge Advocate Bikgbail You 
can state his disposition. 

Q. State what his disposition is as to amia- 
bility, peacefulness, eta 

A. I have always regarded him as an 
amiable boy. 

Q. Was he violent on political questions ? 

A. I never recollect having seen him in a 
passion in my life. On political questions 
oe has never been violent I have never 
heard him express any opinion, except in a 
▼ery moderate way, on the issues of the 
timea 

Q. There has been some testimony by Mr. 
Wallace about his arrest of the accused. I 
would like you to state the facts in regard 
to thai alleged arrest, and what Mr. Waflace 
had to do with it In the first place, I will 
inquire whether Michael had authorized you 
to go for an officer ? 

Assistant Judge Advocate Binobail That 
I object ta 

1^. Cox. Then I will ask the witness 
whether he went for an officer, and whom 
Im procured. 

A. The facts in the case are simply these : 
When I met Michael I suggested to him — 

Assistant Judge Advocate Binohah. You 
Deed not state any thing that you said to 
Michael. 

Q. State what you did after leaving him 
en Monday morning. 

A. On Monday morning he sent for me 
and said — 

Assistant Jndse Advocate Binohah. You 
need not state what he said. 

Q. What did you do in consequence of 
wksi he said to you ? 

Assistant Judge Advocate Bingham ob- 
jected. The question assumes that the ac- 
onsed told the witness something, and the 
witness was asked to swear that, in conse- 
quence of what the accused told him, he did 
something else. The counsel had no right 
t4» assume any thing here as proof that was 
not proof; and more especially had he no 
right to assume as proved what was incapa- 
ble of being proved — ^the declarations of Lis 
client 

Mr. Cox replied that the whole object of 
tka inquiry was to ascertain, i6r the satisfao- 



tion of the Court, whether the accused, with 
that consciousness of innocence which would 
govern a man who was innocent, did realljr 
act in accordance with that consciousneii, 
by voluntarily submitting himself to the 
officers of justice, professmg his willingness 
to submit to an investigation. If the flight| 
which the prosecution have attempted to 
prove, was evidence of guilt, certainly it waa 
competent for the defendant to meet that 
evidence by proof, on the contrary, thai 
there was no flight, no evasion, but a volun- 
tary submission to the officers of the law, 
with a view of having the merits of the cast 
fairly tried. 

The JuooB Advocate said that the witness 
might be asked if he did it himself, or if he 
did it by the prisoner's authority. 

Q. State wnether vou surrendered the a^ 
cused into the custody of an officer by the 
authority of the accused himself. 

A. I did, sir, most certainly. 

On Saturday evening, at 7 o'clock, I mel . 
Mr. O'Laughhn and "hSc, Early together, jusl 
as they returned from Washington. On 
Sunday morning Mr. Wallace and other 
officers came to our house in search of 
O'Laughlin. I believe officers had been there 
on Saturday, though I had not seen them. 
On Monday I was sent for by Michael I 
went for a hack, and called for Mr. Wallace, 
who was not then aware of O'Laughlin's 
whereabouts. I went into the house, Mr. 
Wallace remaining in the hack, and Michael 
came out, and I introduced him to Mr. Wal- 
lace and Mr James S. Allison. There waa 
nothing, I believe, said from that time till 
we reached the Marshal's office. 

Q. I ask you to state, further, whether ha 
offered to inform you where he could be 
found that night, if wanted. 

Assistant Judge Advocate Bimghah oV 
jected to the question, and the Commission 
sustained the objection. 

Q. Did you know Booth intimately 7 

A. Yes, sir. 

Q. State whether he was a man of pleaa> 
ing address. 

Assistant Judge Advocate Bimghah. 1 
object to all that 

Mr. Cox. What I desire to show to ,the 
Court, and what all the counsel desire, is to 
have some evidence as to the character of 
this man, John Wilkes Booth. There Is 
nothing in the case yet to reflect any light 
at all on that question. If any of these ao» 
cused should be found guilty of association 
with him in this serioas crime. Booth's in- 
fluence upon them, whatever it may have 
been, would not affect the (question of their 
innocence, but it is a consideration, which 
goes in mitigation of their guilt, that Booth 
was a man who naturally acc^uired a great 
ascendency over young men with whom he 
associated, and could warp them from the 
rieht bpr means of his control over thcBL ' 
2^ desire is to introduee some eyideaoe oft 



m oompiRAor trial. 



Ast raUwt, ABd it if tk« dcdn of all the 
ioaDMl m the dei^nM. The qaeetion which 
! propoand to the witneM is a preliminary 
mcstion, dcsigoed to introdnce that sub- 

The JuDVB Adtogatb. It doee not miti- 
fiite the aeaassination at all, that it was per- 



formed bf a nan of teeinaliog ■ililiew 

pleasins manners. 
Mr. Cox No,, but it mitigatse tha aol of 

the other parties that thcj were acting aadv 

his influence. 
The JuDOB AoTocAnL Not at alL 
The Commissioii sustained the oljcatioii. 
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TESTIMONY GONGEMING SAMUEL ARNOLD. 



Eaton G. Hokvib. 

For the Pro4ee%Ui<m.-^May 18. 

On the morning of the 17th of April. Mr. 
Voltaire Randall and myself arrestee! the 
rfr ^°^''» ^niu^l Arnold, at Fortress Monroe. 
we took him in the back room of the store, 
where he slept We there searched his per- 
aon and his carpet-bag, in which we found a 
vistol. something like a Colt'a He said he 
nad left another pistol and a knife at his 
flither^s, at Hookstown. 

Croti-exttmined by Mb. Ewivo. 

Arnold made a statement verbally to us at 
Fortress Monroe. Before we left Baltimore, 
a letter was given to us by his father to give 
him when we should arrest him. We handed 
him the letter, and he read it. I inquired of 
him if he was ^oing to do as they asked him 
to do, and he said that he wa& He then gave 
us a statement and the names of certain men 
connected with a plan for the abduction of 
Abraham Lincoln. 

Mr. Stone. I object to the declarations of 
(me of the accused against others of the ac- 
cused, made perhaps to throw the responsi- 
bility off his own shoulders on that of the 
Othera 

Mr. Ewnro. The confession of one of the 
accused in a conspiracy or alleged conspiracy, 
after the conspiracy has been either executed 
or abandoned, is not admissible — ^that is, will 
not be consiaered by the Court in weighing 



(under the guidance and advice of the _„ 
Judge Advocate) and the facte of the 
will discard entirelv finom the record all eti^ 
denoe which is clearly inadmissible, and 
which ought not to be weighed adversely te 
a prim>ner, because it is impossible for any 
man, in the nature of things, to dieeard ftom 
his consideration and prevent his jodgmeal 
from being biased by evidence which is onoi 
submitted to him, and which may he in ill 
nature adverse to the nrisoner, sJthoogli It 
may be incompetent and illegal evidenoe, 

Mr. EwiiTG. The Judge Advocate, in the 
char{|[es and by the evidenoe, has eoaghl Id 
associate him with the conspiracy, and oneaf 
the links of the association is the arme' 
Therefore it seemed to me that any 
he made at that time and place, with 
ence to his connection with the conspiraoy, 
is legitimate. If the Court will allow me, I 
will read a short paragraph from Boeeoe'e 
Criminal Evidence, page 53: 

** Where a confession by one prisoner ii 
given in evidence which implicates the othor 
prisoners by name, a doubt arises as to the 
propriety of suffering those names to be men* 
tioned to the jnry. On one circuit the prac- 
tice has been to omit their names, {FUtekmf^ 
Case, 4 C. & P. 250,) but it has been niled 
by liittledale, J., in several cases, that the 
names must be given. Where it was objeetid| 
on behalf of a prisoner whose name was thos 
introduced, that the witness ought to be d^ 
rected to omit his name, and merely say 



the question of the guilt or innocence of {another person, Littledale, J., said, 'The 



those who are associated with him in the 
eharee; but that is a rule of law which 
•houTd not be so applied as to cut off one of 
the accused from giving in evidence any state- 
ment which he made, accompanying such an 
Incident as his confession of the possession of 
•nna 

Mb. Stone. I take it, that is not the rule 
which governs courts-martial, as it certainly 
doee not govern any other courts in the con- 
ilderation of evidence. Whatever is not com- 
petent evidence is not allowed to go to a jury 
$t all ; it is excluded fh>m their consideration 
•ntlrely : and I take it for granted that this 
ContC| having to determine both the law 



witness must mention the name. He ie to 
tell us what the prisoner said, and if he lell 
out the name he would not do sa He did 
not say another person, and the witness maat 
^ive us the conversation just as it occnmd; 
but I shall tell the jury that it is not evideaee 
against the other prisoner.' (Heam^M Ckm, 
4 C & P. 215; aewe's Case, Id. 256)." 

That paragraph ' evidentlv contem|^lst 
only confessions introduced l>y the proee on * 
tion ; but if the course of the examination has 
been such as to make it the right of a prisoner 
to introduce a confession or statement, madeal 
a particular moment, on his own behalf^ he 
hae jnst ae mmoh right to introdaoe the 



TBSTIMONT OONCaaEUffJaRI MAMVWl ABNOLD. 



fearioo, eTen thoogh there be others associated 
with him in the charse, as the prosecution 
would have, if it saw fit to do sa 

The President, after consultation with the 
members of the Commission, announced that 
the objection was overruled. 

The question was repeated to the witness. 

WiTNBss. About three weeks previous to 
\ mold's goinj[ to Fortress Monroe, he said he 
wao at a meetmg held at the Lichau House, 
on Pennsylvania Avenue, between Sixth and 
Four-and-a-half Streets. J. Wilkes Booth, 
Michael O'Laughlin, George A Atserodt, 
John H. SurraU, and a man with the oUm 
•f Mosebjr, and another, a small man, whose 
name I could not recollect, were there. I 
asked him if he ever corresponded with Booth. 
At fint he denied, but on my mentioning the 
litter that had been found in Booth's trunk, 
nailed at Huntatown, he admitted that he 
wrote that letter. In the same conversation 
he told me about the pistol and knife at his 
Other's farnL We imprisoned him till even- 
ing, when we brought him to Baltimore. 

OroM-examined hy Ma. Ewino. 

In that conversation^ Arnold said that 
Booth had letters of introduction to Dr. 
liudd and Dr. Queen, but he said he did not 
know from whom Booth got the letters. On 
arriving in Baltimore, we took Arnold to 
Xarshal McPhairs office. At the meeting 
at which Arnold and others were present an 
angry discussion took place. Bootn, he said, 
ipi angTy at something he said. Arnold said 
Ihfki if the thine was not done that week that 
ha was there, oe would withdraw. Booth 
Mi angry at this, and said that he ought to 
M shot for expressing himself in that way, 
^ he had saia enough for Booth to shoot 
Um, or words to that effect, when Arnold 
•aid that two could play at that gama 
Anold said that he withdrew at that time, 
and on the 1st of April occupied a position 
al Fortress Monroe with Mr. W. Wharton. 

fie did not state, or I do not remember, 
the precise date of the meeting, and I do not 
know whether he said he had seen Booth 
■inoeor not 

Q. But he stated that he had nothing more 
la do with the conspiracy? 

Assistant Judge Advocate Binoham objected 
%b the question. 

WiTNBflS. Arnold said that he would with- 
draw, or would have no connection with the 
kusiness, if it was not done that week, on 
Which Booth said something to the effect 
that he would be justified in shootine him 
te expressing himself in that way. I do not 
remember that he said after that that he would 
viihdraw. He said that after that he did have 
aoChing more to do with the conspiracy, but ac- 
atpled a position under Mr. Wharton. He said 
\ Ike purpose of the parties in this conspiracy, 
•' %m to the time he withdrew, was to abduct or 
knaap the President, and take him South, for 
^ p ar p oa e of making this Government have 



an exchange of prisonen, or aomelbiiif like 
thai I asked him what he waa to do ia it| 
what his part was; I think he aaid he waa 
to catch tne President when he was throwa 
out of the box at the theater. 

On my asking Arnold where he got tkt 
arms, he said that Booth furnished the arms 
for all the men. Arnold said he asked Booth 
what he should do with the arms; Booth 
told him to take them and do any thing with 
them ; sell them if he chose. There was a 
knife and a pistol at his father's, and a pistol 
he brought with him to Fortress Monroe to 
sell ; that is the one we got in his carpet-bag. 

By Ma. Cox. 

From what Arnold said, I do not (hiiik 
that the meeting to which he reitoed waa 
the first meeting. He said that at that 
meeting there were some new men that ha 
had not seen before. He said that after di^ 
cussing the scheme^ he came to the eon* 
elusion that it was impracticable; that waa 
the word he used. I understood him that 
he individually abandoned the scheme at that 
time, but I did not understand that tha 
scheme was abandoned by the party, but that 
he considered that plan or mode of kidnap* 
pinff the President as impractioable, aad 
wished to withdraw from having any thing 
further to do with it This meeting, I undetf^ 
stood Arnold to say, was a week or two, it 
might have been two or three weeks, befort 
he went to Fortress Monroe. There waa &• 
rope found in Arnold's sack. 

VOLTAIBB RaITDALL. 

For the Prosecution, — May 25u 

I know the prisoner, Samuel Araokl 
When we arrested him, I examined hia 
carpet-sack, and found in it some letler% 
papers, clothing, a revolver, and some oat 
triages. 

[Solnnittinir to tb« witiMM » rerolrer.] 

This is the same revolver; the number it 
164,557. I made a memorandum of it at 
the time, and this is the same. It was loaded 
then and is now. It is. a Coitus navy piatoL 

[Tha yitlol wm offered la tridtnoe.] 

Oroae-examimd hy Ma. Ewuro. 

I arrested Arnold at the storehouse of John 
W. Wharton, near Fortress Monroe. I bo^ 
lieve the place is called Old Point; it waa 
not in the fort 

LiiuTKKANT William H. TaaaT 

For the Pro$ecution,-^May 18w 

I am attached to Colonel Ingraham's ofiea 
in this city. On the night after the assasiia* 
ation, Mr. William Eaton, who has testified 
in this case, and who took chaige of tha 
trunk of J. Wilkes Booth, placed in mr 
hands the papers found among Booth^ 
effects. 
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That is one of th« papeni And it wm in 
that enrelopt. Colond Taylor marked the 
•BTelope " Important," and aigned hia initiala 
loit 
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I am acquainted with the handwritiiy of 
Samuel Arnold. 



[TkttottarvMiMdMfoUawi:] [KzhibiUBctoth«witM«th«Utt«rfffMd **flMB."l 

HoMifowv, BiUAo. oo.,i That haa somewhat the appearanoe of hit 

T^ T w u • >i»«*».«\J handwriting, though I think it ia i«th« 

Dbab JoHir : Waji busmeae ^ important ^^^.^ .^ %^^ pi&U of it I should saj it 

that you could not remain m Balto. Ull I ^^ y^^ handwriSng. 

saw jou 7 I came m as soon as 1 could. " 

but iound Tou had gone to W — ^n. I called Orou-txandned hy Ms. Swnra 

also to see Mike, butleamed from liis mother j y^^^^^ acquainted with his handwritiac 

he h^ gone out with vou, and had not re- ^^^ j^^^. ^ confession of his placed » 

turned. ^ concluded, therefore, he had gone ^^^^ "^ It was a paper punk^rting to 

wiOi you. How inconsiderate you have been ^J^^ ^, ^^ ^„^^ .^ regid to thiskffiiir. It 

When^ I left you, you stated we would not ^„ ^^^^ -^ ^^ y^ ^^ ^f Maimhd 

meet in a month or so. Therefore, I made j^^^ McPhaiFs office, No. 4 Fayetta Strasl^ 

amJicatjon for employment, an answer to B^tjn^ore. The paper was handed by ma to 

which I shall receive dunng the week. I ^^ Marshal, anrfrwas informed that tha 

tpld my parents I had ceased with you. Can ^^^^ delivered it to the Secretary of W« 
I, then, under existing circumstances, come 

aa yon request? You know full well that n -u- 

the Q— t suspicions something is going on Giobob It JIaom. 

there ; Uxerefore. the undertaking is bcK^m- p^ the PrataiUon. — May 25. 

ing more complicated. Why not, for the . t,««- a»^^.». 

p^nt, desist, for various reasons, which, if -^y the Judob Advooatb. 

yon look into, you can readily see^ithout Q. state to the Court whether you know 
my making any mention thereof. You, nor the prisoner at the Imut, Samuel Arnold, 
any one, can censure me for my present a. I do. 

aonrae xou have been its cause, for how Q. State to the Court whether or not ha 
oan I now come after telling them I had left has been in the military service of the rebels 
you ? Suspicion rests upon me now from my Mr. Ewino. I object to that oueatioD. 
whole family, and, even parties in the county. Arnold is here on trial for having been «»• 
I will be compelled to leave home any how, gaged in a conspiracy to do certain things 
and how soon I care not None, no not one, and it is not competent for the Govemmaal 
were more in favor of the enterprise than to show (if such be the fact) that before ha 
myself, and to-day would be there, had you entered into the conspiracy he was in ih% 
not done as you have — by this I mean, man- miliUry service of the Confederate Statsii 
per of proceeding. I am, as you well know. He is not on trial for that He is on trial 
in need. ' ~~' "~ " *" ' " ' ' i . .. i * 

whereas 
I do not 

and more ,_ ^_ _ _ ^ , 

my dependence ; 'l>ut even all this would and prove him "guilty, by proving that he haa 
was forgotten, for I was one with you. Time been unfaithftil to the Government in oihm 
more propitious will arrive yet Do not act respects and at other times, and it can ba 




prepared to Mkin be with vou. I dislike testimony would be, in effect, to allow tha 

writing; would sooner verbally make known prosecution to initiate testimony as to tha 

my views ; yet your non-writing causes me previous character of the accused ; and that ia 

thus to proceed. a right that is reserved to the accused, and i|i 

I>o not in anger peruse thia Weigh all I never allowed to the prosecution. It would 

have said, and, as a rational man and a /rt>m^ do more than that: it would allow them to 

you can not censure or upbraid my con- do what the accused is not allowed on hia 

duct I sincerely trust this, nor aught else own behalf on the point of character — thai 

that shall or may occur, will ever be an ig^ to show acto wholly unconnected with tha 

obstacle to obliterate our former friendship crimes with which he is charged, from ¥-*^''^ 

and attachment Write me to Balto., as I his previous character may m inferred, 
expect to be in about Wednesday or Thurs- The Judge Adyogatb. I think the 

day, or, if you can possibly come on, I will mony in this case has proved, what I beliara 

Tuesday meet you in Balto., at B , Ever history sufficiently attests, how kindred 1^ 

I anbacribe myself each other are the crimes of treaaon againat 

Your friend, SAIL a nation and the assassination of ito chief 

IltelHttfVMyBtintTidtBot.] magistrate. I think of thoae orimaa (h# 
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ODft Aeems to be, if not the necessary eonse- 

auence, certainly a logical sequence from 
iie other. The murder of the President of 
the United States, as alleged and shown, was 
pre-eminently a political assassination. Dis- 
lo^ali^ to the Government was its sole in- 
apiration. When, therefore, we shall show, 
on the part of the accusea, acts of intense 
disloyalty, bearing arms in the field against 
that Government, we show with him the 
presence of an animus toward the Govern- 
tfient which relieves this accusation of much, 
if not all, of its improbahility. And this 
OQurse of proof is constantly resorted to in 
•nminal courta I do not regard it as in the 
slightest degree a departure from the usages 
vW tlie profession in the administration of 
public justice. The purpose is to show that 
the prisoner, in his mind and course of life, 
was prepared for the commission of this 
crime; that the tendencies of his life, as 
evidenced b^ open and overt acts, lead and 
point to this crime, if not as a necessary, 
certainly as a most probable result, and it is 
with that view, and that only, that the testi- 
mony is offered. 

Mr. EwiNO. Can the learned Jud^e Ad- 
vocate produce authority to sustain his posi- 
tion? X 

Assistant Judge Advocate BiMOHAM. There 
10 abundance of authority to sustain the 
poaition. In Roscoe there is express au- 
tiMrity. The book is not here now, but as 
the gentleman calls for authority, I will state 
now, and pledge myself to bring the book 
iato the court-room, that Roscoe s Criminal 
B^ence, about page 85 or 89, contains the 
express text in the body of it, that when the 
intent with which a thing is done is in issue, 
cither acts of the prisoner not in issue, to 
prove that intent, may be given in evidence, 
sad that is exactly the point that is made 
here by the Judge Advocate General. It is 
•et the point contemplated by the counsel, 
and, putting it on the ground on which he 
pats it, nobody contends for it. It is alleged 
im this charge and specification that this 
pftrty en^ged in this conspiracy to murder 
the President of the United States, to mur- 
der the Secretary of State, to murder the 
▼ioe-President, and to murder Lieutenant- 
denAal Grant, the commander of the armies 
ift the field under the direction of the Presi- 
dent, with intent to aid the rebellion against 
the United Statea The intent is put in issue 
here by the charge and specification against 
all these prisoners, and the attempt now 
ttade 16 to establish that intent by proving 
what? By proving that this man himself 
was part of the rebellion ; that he was in it 
I tinaertake to say that there is no authority 
trhich is fit to be read in a court of justice 
aiiT where that can be brought against it 
- I may remark, in this connection, that the 
mieral rules of evidence which obtain in 
Ae courts of the common law, are ^^^Jff^ 
leoogoized by the military coorta. The 



mund on which it is put — ^I state the au- 
thority in words — is that on a oriminid trial, 
where the intent is in issue, other acta of the 
prisoner not in issue may be proved against 
him by the prosecution, in order to show 
that intent The cases are very numerous. 

Mr. EwiNO. Just refer to the allegation. 

Assistant Judge Advocate Bingham. The 

fentleman asks me to refer to the allegation, 
will. The charge is, " Maliciously, unlaw- 
fully, and traitorously, and in aid of the ex- 
isting armed rebellion against the United 
States of America, on or ^fore the 6th dav 
of March, A. D. 1865, combining, confed- 
erating, and conspiring together," with the 
persons named in the charge, "and others 
unknown, to kill and muraer, within the 
Military Department of Washington, and 
within the fortified and intrenched linea 
thereof, Abraham Lincoln," eta Combining, 
confederating, and conferring together "in 
aid of the existing armed rebellion acainst 
the United States of America," is the allega- 
tion ; that is the intent 

Mr. EwiNO. It is an allegation of fact, and 
not of intent 

Assistant Judge Advocate Bikoham. I un- 
derstand the gentleman, but I assert that the 
words there used, "in aid of the existing armed 
rebellion against the United States of Amer- 
ica," are words of intent ; tlie formality of an 
indictment is simply departed from. If the 
charge had followed the common-law form, it 
would have read, *' With intent to aid the 
existing armed rebellion against the United 
States, the parties did then and there agree, 
combine, and confederate together, to kill and 
murder the President of the United Statea" 
These words are not the express terms used, 
but they are by necessary implication im- 
plied; it is nothing but an allegation of in- 
tent, and never was any thing else. It is no 
part of the body of the charge beyond the 
allegation of intent 

Then comes the specification in regard to 
the prisoner, Arnold. The first clause of the 
specification is that the various persons here 
on trial, "and others unknowni citizens of 
the United States aforesaid, and who were 
then engaged in armed rebellion against the 
United States of America, within the limits 
thereof, did, in aid of said armed rebellion, 
on or before the 6th day of March, A. D. 
1865, and on divers other days and times 
between that day and the 15th day of April, 
A. D. 1865, combine, confederate, and con- 
spire together, at Washington City, within 
the Military Department of Washington, and 
within the intrenched fortifications and mili- 
tary lines of the said United States, there 
being, unlawfully, maliciously, and traitor- 
ously to kill and murder Abraham Lincoln," 
etc., ..." and, by the means aforesaid, 
to aid and comfort the insurgents engajgcd 
in armed rebellion against the said United 
States as aforesaid." Is not that the same 
as sayinf^, " d«a\^tk\Ti%«J^^\t^w^^^i:A%^^s(^Pl 
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to Aid and eomfori the insureents enraged in 
armed rebellion against the United States?" 
There ie the specification, and I should like 
to know how an intent coald be laid any 
more strongly than that, or more fonnally 
than that It is an allegation of intent, and 
I saj the question stands on authority. 

Mr. EwiKO. If the Court will allow me, 
I will refer to an authority enunciating the 
great principle which I claim': 

"Evidence will not be admitted on the 
part of the prosecution to show the bad char- 
acter of the accused, unless he has called 
witnesses in support of his character, and 
even then the prosecution can not examine 
•8 to particular act" (Benit on Military 
Law and Courts-martial, p. 287.) 

That is the general principle of law, which 
is, doubtless, familiar to the Court; but the 
learned gentleman seeks to take this cape 
out of the general principle, upon the argu- 
ment that it is alleged in the charge that 
the crimes for which the accused is being 
tried, were done with the intent of aiding 
the rebellion. Now, if, by the practice of- 
military courts, the allegation that these 
crimes were committed with intent to aid 
the rebellion, were a necessary allegation, 
the Court should reject the testimony now 
offered on the ground of irrelevancy. The 
acts charged are acts of conspiracy to mur- 
der the President, the heads of Government, 
and the leader of the armies of the United 
States during the existence of the rebellion; 
and proof of these acts would be conclusive 
as to the intent to aid the rebellion ; and 
that evidence of intent would not be in the 
least aided by proof of service in the Con- 
federate army prior to and unconnected with 
the acts of conspiracy. 

But the allegation of intent here is an 
unnecessary allegation. The crimes charged 
are the crimes of murder and attempted as- 
sassination, and it is unnece.ssary to go fur- 
ther, and allege that they were done with 
the intent to aid the rebellion. 

If, to support this unnecessary allegation 
as to intent, the Court should admit evidence 
which would be inadmissible in the civil 
courts in a trial on an indictment for the 
crimes Jiere charged, it would, I think, vio- 
late the law of evidence, because the prose- 
cution has seen fit to disre^rd the rules of 
pleading. The law of evidence is — and it 
applies to cases of conspiracy as to all other 
criminal cases — that the prosecution can 
show no criminal acts, not part of the res 
gestce of the offenses .charged, unless the 
offenses charged consist of acts which are 
not in themselves obviously unlawful, and 
from the commission of which, therefore, 
the evil intent can not be presumed — such 
as uttering forced instruments, or counterfeit 
money, or receiving stolen gooda 

Before any jury, or almost any body of 

men, proof that a person charged with one 

erime, sad on truLif had before that com- 



mitted some other erifne, would pnjndlei 
his cause materially; and it is to ayoid thiA 
result that this wholesome rale of law hag 
been established. 

That the assassination of the PreaideBl 
grew out of the spirit of the rebellion* mnd 
was one of its monstrous deyelopmentSi if 
most true; but the prisoners who are hefi 
on trial, are to be tried on eyidence adraia* 
sible under the rules of law, and the mecuaed 
was not called upon to show here whether 
or not, a year or eighteen months before thit 
alleged conspiracy was begun, he commitlod 
the crime of having taken up arms againM 
his Government He is not on trial tot 
that, and I think it is unjust to pre||adice 
his case by hearing and recording evidenot 
of it, if such evidence can, in fact| be pnh 
duced. 

I refer the Court, in further support of itat 
objection, to Wharton's Criminal Law, yoL I| 
p. 297, and Roscoe's Criminal Evidence, p. 76. 

Assistant Judge Advocate Binohul I 
have no desire to delay the Court; but I am 
very anxious to make good what I said, and 
to vindicate the proposition of the Judgt 
Advocate General. My proposition was, thai 
when the intent with which a thing was dona 
is put in issue, other acts of the prisoner nol 
in issue on the trial, of the same charaeteri 
may be given in evidence to proye that in* 
tent. Now I propose to read from the book 
which the gentleman himself has read; bvt 
he did not read quite far enough : 

*^ Knowledge and intent, when material, 
must be shown by the prosecution." (Whar- 
ton's American Criminal Law, p. 309, aea 
631.) 

It becomes material here, because it ia 
alleged as to the conspirators that they con* 
spired with the intent to aid this rebellion, 
both in the charge and in the specification; 
not that they murdered with that intent, boi 
conspired to murder with that intent, to aid 
the rebellion. The language of this author 
(Wharton) is, '* Knowledge and intent, when 
material, must be shown by the prosecution. 
It is impossible, it is true, in most casea, !• 
make them out by direct evidence, unleaa 
they have been confessed, but may be gath- 
ered from the conduct of the party as shown 
in proof; and when the tendency of hia 9u> 
tions is direct and manifest, he must alwayt 
be presumed to have designed the retiul 
when he acted." 

As to guilty knowledge, on the same paft 
of the book, the author says: 

'*The law in this respect seems to be, thai 
evidence of other acts, or conduct of a elm* 
ilar character, even although involving sub- 
stantive crimes, is admissible to proye guilty 
knowledge," even although it shows other 
crimes not involved before the Court On 
the very next page the same author eaya: 

** The same evidence is generally admiaii- 
ble to proye intent aa to show gailty kaowl* 
edge," 
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That 18 to say, other acta, although in- 
ToWing substantive crime, may be admitted. 
On the point the gentleman made, the writer 
concludes on that question b^ saying, " That 
if the crime itself is com milted, the intent 
ia necessarily presumed bjr the law." To be 
sore it is. But there are two allegations 
hiere. One is a conspiracy — 

Hr. EwiKO. To murder the President 

Assistant Judge Advocate Bingbax. A 
conspiracy, with intent to aid the rebellion, 
to murder the President; and then there is 
the murdering of the President in aid of the 
rebellion, in pursuance of the conspiracy. 
Now, we are trying to prove the intent with 
which they entered into Uiis conspiracy, and 
executed it This book, in answer to that 
aoggestion of the gentleman, says : 

" A defendant's conduct during the tm 
gutay as his manner at the time of passine 
the note, or his having passed by several 
names, is also admissible for the same pui> 
pose; but the intent, the guilty knowledge, 
must be brought directly home to the de- 
fandant; but in no case can evidence tend- 
ing to show it be admitted, until the corpus 
dgUcti is first clearly shown." What then ? 
Then it may be. 

Mr. Ewixo. That is the res gesia. 

Assistant Judge Advocate Bingham. No, 
as to the intent What becomes of the ob- 
jection now ? The body of the crime has 
been proved according to the practice of the 
common law, as a ^neral thing, and the 
only exception that I know of, of any note, is 
the exception made at common law in cases 
of conttpiracy, which the gentleman will re- 
member is written in the text of Starkie. 
Then what next? In order to prove the 
intent, you may have other acts of the 
prisoner, although they involve substantive 
crime; and the same text and section of 
Wharton goes on to say : 

'* On the charge of sending a threatening 
letter, prior and subsequent Otters from the 
person to the party threatening may be given 
in evidencei as explanatory of the meaning 
and intent of the particular letter upon which 
the indictment is framed.^' What do you say 
to that? 

Hr. EwiKO. I say it docs not apply at all. 
.Assistant Judge Advocate Bingham. I 
8%r it does apply; that sending prior and 
subsequent letters is a distinctive crime, for 
which he mi^ht also be indicted, and enter- 
ing into this is a distinctive crime, for which 
the party may be also arraigned ; but when 
he entei^ it, he entered into it to aid it, did 
he not? 

Hr. EwiNO. He did not enter into that 
to assassinate the President 

Assistant Judge Advocate Bingham. Yes, 
he entered into it to assassinate the Presi- 
dent; and everybody else that entered into 
the rebellion, entered it to assassinate every- 
body that represented this Government, that 
eitlier followed the standard in the field, or 



represented its standard in the councila. 
That is exactly why it is german. 

The Commission overraled the objection. 

Witness. — I can not state positively of 
my own knowledge that the accust^, Samuel 
Arnold, has been in the military service of 
the rebellion. I have seen him in Richmond 
with the rebel uniform on; whether it was 
the uniform of a private soldier or an officer, 
I can not remember. This was in the year 
1862. 

Cross-examined by Ma. Ewing. 

I would not say positively that it was not 
in 1861 I saw him. I know he had been 
ill, but I can not state the year positively. I 
saw him several times; it was since the re- 
bellion. 

James L. McPhail. 

Recalled /or the Prosecution. — May 18, 
[Exhibiting the '*S«m** letter to the wltneas.] 
I think that letter is in the handwriting 
of Samuel Arnold; the direction, *' J. Wilkes' 
Booth," I should also think is hia 1 am 
acquainted with the handwriting of the 
prisoner, from having received a letter of his 
from his father, dated the 12th of April, 
from Fortress Monroe, the writing of which 
looks similar to that of this letter signed 
»» Sam." 

LiTTLBTOH P. D. NsWHAir. 

For tlu Prosecution, — May 18. 

I know the accused, Samuel Arnold. On 
the 9th, 10th, or 12th of September, Hr. 
Arnold had been helping us to thrash wheat 
at a neighbors, and during that time there 
was a letter brought to him. In that letter 
there was either a twenty or a fifty-dollar 
note; 1 am not positive which. He read 
the letter, and remarked that he was flush 
of money, or something to that effect After 
having read the letter, he handed it to me, 
and 1 read some half a dozen lines, possi- 
bly — not more. I did not understand it; it 
was very ambiguous in its language; and 1 
handed it back to him, and asked him 
what it meant He remarked that some* 
thing bie would take place one of these 
days, or oe seen in the paper, or something 
to that effect That was about all that oc- 
curred. 

1 do not remember that 1 saw the signer 
ture to the letter; if 1 did, I do not remem- 
ber what it was. 

The Judge Advooatb here announced that 
the testimony on the part of the Government 
had closed. 

See testimony of 

William E. Cleaver. page 71 

Mrs. Mary Van Tine " 222 

Billy Williams " 223 

Kdward a Ste^e^xt. • .*.*.•. ""^ 
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WiLLUH S. Amvou). 

Ftr th* iV*w«-— ^oy 31. 

By Hi. Bwnro. 

I am brother to the priaoncr, Samael 
Arnold, and reside at HooksUiwn, Ballimore 
Ooantr, Md. From the 21st of March 
to SatDrdaj, the 25th, my brother wae n 
me in the country, at Hookatown. 

We went into Baltimore on Saturdaj ev 
lag, the 25th, and returned to the countr^r 
again on Sundaj, the 26th. We came again 
into town either on Tuesdaj or Wednesdajr, 
[ went to the countr; again, and came in 
on Friday night. He went out with me on 
the lat of April, and in the afternoon he 
went to Fortress Uonroe. 

As I was coming into Baltii 
SUt, I saw him in the coach going to Hooks- 
towD. From the 2l8C to the 25th, I saw hii 



tween 5 and 6 o'clock, I saw mj brother 
at supper at my father's, and when 1 went 
to beOLbetween 9 and 10 o'clock, he was '- 
b«d. When we got up the ncit morning, 
went down to the Government bakery, left 
him at home, told him I would be back ii 
aboat half an hour, and wc would go out i 
the countrj' togethpr. When I came back 
he was home, and between 9 and 10 o'clock 
that morning we started for the coui 
He staid there until the 28th or 29th, e. 



he left, about 8 o'clock. I saw 
Friday, when I came in fVom the country 
my father's; my brother was there to sup- 
per. He was at home at my father's on 
that night I did not sleep with him; my 
brotlier did ; and I slept in the same room. 
The next day, Saturday, I took him out in 
the country. We started about 8 o'clock, and 
oama in between 12 and 1 at noon. In the 
afternoon, between 3 and 4, he left for For- 
treas Uonroe. That was on the 1st of 
April. I am certain about these dates. 
Hookatown is about six miles from Balti- 



I can flx the date of the 21st as being 
the day on which I saw my brother in the 
coach going to Hookatawn, as 1 was going 
to Baltimore, because on that day Kr. 
Bufflngton, of the Three.mile House, had a 
sale of farming utensils, and Mr. Ditch had 
a tale the day before, at which I bought 
J0ID0 tbiap, Bad cDtered thun in my book. 



t do not know wliare my brother waa ba- 
tween sapper and bedtime on the next Satur-' 
day; I went out and left him at home, and 
he iras in bed when I came back. On the 
following dar he went back to Uookatowg, 
and returned to Baltimore on the Taeiday 
or Wednesday. He gave those arms to me 
on the 1st of April, when he went to For- 
treas Monroe. He had had them out ia 
the country fh>fii the day he went that, lb* 
•2Ui The pistol was loaded when it wu 
given to me. 
'I'ha plitol tOnnd In Arnold'! lac it FertnH Mouiia 

That is not the pistol my brother gm to 
me; he gave me the pistol and knife bj 
tliernselvea. They were not in the valise. I 
did not give them to anybody, but I remem- 
ber my lather coming to the desk where ibtj 
were placed, geUing them, and taking them 
to Baltimore. U was a large-siiod ^Mtol, 
something like the one just shown m«. 
By Ur. £wi»o. 

On the 20th of March, I saw my brotluv. 
shoot off two rounds out of the pistol, at tba 
chickens; then he went into the house aai 
reloaded it I was at the door, and did mit 
see him reload it 

Frane Arnold. 

for the Ik/eme.—Sfa!/ 31. 
By Mr. Ewiko. 
The accused, Samuel Arnold, is my brathn, 
I generally reside at my father's in Baltt 
more. I aavr mr brother on the 30th and 
3lsi of March last; Thursday and Friday, 
Or (he Friday morning 1 gave him a letter, 
wliii;h come for him from Mr. Wharton, In 
reference to his application for a eituatloB, 
telling him to come down, and he wentdown 
on Saturday aHernoon, the 1st of April, oa 
the Norfolk boat, at about half-past 4. C*p- 
i.iiii MofTatt of the Eighth Maryland took « 
stiile-room with him. 

liy Assistant Jodor Adtocati BikobaX. 
My brother bad made anplicalion for em- 
p1o3 ment to Mr. Wharton, but t do not know 
the date. 

Jacod Smith. 

For ikt Defeme, — May 31 

Byiia. Ewnro. 

I live in Hookstown, Baltimore County, 

Md.; about half n mile from the residenoa 

at William S. Arnold, brother of the priaoncr, 

Samoel Arnold. Our fiwms join. FtotB Vbm 

20th to the 32d of lUnh laat, np to BMi lh» 
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80th, as near as I can set at it, I saw the 
f>ri0oner, Samuel Arnold, nearly every day; 
•ometimee three or four times a day. 

Ckvu-examined by Assistant Judgb Adyocatb 

BUBITBTT. 

I can not be sure whether it was the 20th 
or 22d that I saw him. I do not think it 
was the 23d or 19th. I have no particular 
reason for fixing the date ; onlv an indistinct 
recollection of it It is just about the same 
with the 30th; I kept no note of it 

By Ha. EwiNO. 

I was over at hie brother's place several 
times during that period. I used to ^o there 
for marketing stuff to take to the city; and 
1 used to go right in the field and get it It 
was only on those occasions that I saw him 

00 his brother's place, and coming over. 

Chablbs B. Hall. 

For the Defense. — June 2. 

By Ma. EwiKO. 

For the past two months I have been at 
Fortress Monroe, as clerk to Mr. Whsjrton, 
a sutler there. His store is outside of the 
fortification, at what is called ''Old Point" 

1 got acquainted with the prisoner, Samuel 
Arnold, at Mr. Wharton's store. He came 
there the latter part of March, or Ist of 
April. He was emploved by Mr. Wharton 
to assist him in book-keeping. I think he 
■taid there two weeks ana one day. I saw 
him every day, but not all the time. 

I was engaged in another place part of 
the time. Mr. Wharton has the contract for 
Fortress Monroe^ I was engaeed there from 
about 7 o'clock until 2. I had business then 
at the lower store; and at about 5 o'clock I 
would return. 

I can not say positively, but I think it 
was about the 1st of March that he made 
the application in writing for employment 
I only knov of one letter from him, the 
one I answered, telling him to come, and he 
came in about a week. M%jor Stevens, a 
Government officer, has Arnold's letter. 
Aniold staid at the lower store and slept at 
Mr, Wharton'a I saw him every night 

(ko9»'€xamined by Assistant Judob Adyooatb 

BiNOHAlL 

I was not at all acquainted with him 
before he came there. He opened the cor- 
respondence himself, as far as I know, in 
March last 

Gbobob Cbaio. 

For the Drfeme^—May 31. 

By Mb. Ewiho. 

I hava lived at Old Point during the nast 
iivd months, and have been employed as 
m in Mr. Wharton^s stora^ I hara 
16 



seen the prisoner, Samuel Arnold, there; he 
was a clerk-— chief-clerk, I believe — ^in tha 
same establishment He came there on a 
Sunday morning, some time in the latter part 
of March or the 1st of April, and remained 
there about two weeks, up to the time of 
his arrest I saw him every day during that 
timcL 

MiKNIB PoLa 

For the D^enee, — June 7. 

I reside in Baltimore. I am acquainted 
with the prisoner, Samuel Arnold. I saw 
him in that city on the 20th, 27th and 28th 
of April. On the 20th. I saw him in an 
omnibus, going to HooKstown; and on the 
28th^ I saw him at our house on his way to 
Baltimore. I have not seen him since, uatil 
now. 

Eatov G. Hobmbr 

For the Drfeme, — June fi. 

By Mb. Ewiko. 

The facts stated to me by the accused, 
Samuel Arnold, to which I have testified, 
were communicated to me by Arnold al 
Fortress Monroe. He did not speak of any 
thing that occurred on the boat. The con- 
fession of Samuel Arnold^ referred to bv 
William McPbail was written in Marshal 
McPhail's office. 

John W. Whabtov. 

For the Defenee. — June 7. 

By Mb. Ewino. 

I live in the city of Baltimore; my plact 
of business is at Fortress Monroe, outside. 

The prisoner, Samuel Arnold, was in my 
employ from the 2d of April to the 17th. 
when he was arrested. He was employed 
by the week as a clerk. I was absent about 
three days during that time, but I have rea- 
son to believe he was there all the time, or 
I should have been told of his absence. He 
was employed by me in consequence of a 
letter receiwed by me from his father; also 
one from himself 

Q. In that letter did he make any reference 
to the business in which he had theretofbre 
been engaged? 

Assistant Judge Advocate Binghah re- 

Clied, that if the letter were here, it would 
e utterly inadmissible in regard to any 
thing contained in it about his former pur- 
suits or whereabouts, and doings of any sort, 
for the simple reason that a party could 
not, either in writing or orally, make evi- 
dence at his pleasure, to bar the doors of 
justice against the power of the Government, 
which he is charged to have offended. Here- 
tofore, testimony nad been admitted aa to the 
contents of the letter, so far as to show that 
Arnold had applied to the witnese for em- ' 
ploymeiit Thai had bauL adm\t>M^Waa^ 
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it seemed perhafje to be fieiir to tbe accused 
without doinff injustice to the Government 
He had the ocnefit of that application, but 
the proposition now made was entirely inad- 
missible. 

Hr. EwiNO stated that it had been proved 
that the letter in question was taken from 
the store of the witness by Major Smith, an 
officer of tbe United States, at the time of 
Arnold's arrest; the Judge Advocate had 
been requested some davs since to produce 
the letter, and he had been unable to find 
it; so that if the letter itself would be ad- 
missible in evidence, it was now competent 
to prove its contents by parol It was a 
declaration by the prisoner, Arnold, at the 
time of his application to the witness, as to 
his having almndoned the business in which 
he bad formeriy been engaged. Under the 



latitude of examinaUon which had bften. !%• 
dulged in on the part of the prosecnUoa, thit 
proof might fairly be admitted. 

The JuDOB Adtocatb. We have eataV 
Hshed that intimacy clearly in their aasoda- 
tion in Washington. We are simply follow- 
ing them to Baltimore, and showing ttet 
there they were in correspondence with each 
other. It is a fact of the same order, and 
although it may not have the same foree 
with the other fact, its tendency certainly it 
in the same direction. We do not offer tkn 
contents of the letter; we offer the fact of 
their correspondence with each other. 

The Court sustained the objection. 

Bach of the counsel for the accuaed heit. 
announced, on behalf of his dienti that the 
defense was closed. 



• »t 



Tuiuda^f May 16, 1865. 
snomaxoir ok ths dailt BXADnra of thk 

BBOOaD. 

The Pkbsident. One of the members of 
tbe Court has moved that the reading of the 
record be dispensed with, inasmuch as the 
counsel on the part of the prisoners are fliiv 
nished with an official copy of the record, 
and have an opportunity of examining it 
during the intervals between the meetings of 
the Court, and can object to any thing that 
is incorrect, when they come into Court, if 
they find any inaccuracies. 

Colonel ToMPKiNa Besides, it is very ac- 
curately published in the morning papers. 

Mr. EwiKa If the Court will allow me, I 
will state that the reporters are not able to 
Aimish us immediately with an official copy 
of the record; it is always behindhand a day 
or so; but inasmuch as the record is pub- 
lished quite accurately in the Intelligencer, 
from the notes of the reporters, if the Court 
will allow us the privilege at any time, even 
though it be not the day after the examina- 
tion of a witness, in case we discover an 
error, to ask that the witness be recalled, it 
would be satisfactory, so far as I am con- 
cerned. If this arrangement is made, it will 
be necessary for the Judge Advocate to de- 
tain witnesses for, say, two davs after their 
examination, so that we may have time to 
read the testimony as published in the paper, 
or as furnished us b^ the reporters. We 
have not yet been f\irnished witu the last of 
vesterdav s proceedings, nor has that portion 
been published in the paper. 

The PBBSiDBiffT. I should think a deten- 
tion, of one day would be ample. 

Mr. EwiMO. If the witnesses who were 
•BMained yesterday were detained until after 
tk*. Court mM(ts. to-morrow, I thiok that 



would be sufficient Tha eridence of the 
last witnesses examined yesterdar will prob- 
ably be published in the InteAigencer tOi. 
morrow. 

The PsBSiDnrT. Has the Judge Advoeate 
any objection to that arrangement? 

The JuDOB Adtooatb. f do not wish to 
embarrass the Court, certainly, by any sng- 

festions of mine. I am as anxious wt the 
ispatch of business as anybody can be; hat 
if this precedent is now established, it will 
be, I think, not only the first one which has 
been set in the military service, but the first 
in the civil service. 1 never, in my whole 
life, have been in connection with any court, 
the proceedings of which were not read over 
in the hearing of the court itself, befbrs 
they were declared by the court to be aocn- 
rate and complete. Although I have as 
much confidence in the accuracy of our re- 
porters as anybody can have, I think H 
would be a dangerous example to set, and I 
would rather see it in any case that has 
arisen in the military service of the country 
than in this, where there are so many Irrea 
at stake, and where it is so vastly important, 
not only that there should be strict accor 
racy, but that the country should feel assured 
that it is so, and that all the precautiona 
necessary to secure that result, have basB 
resorted to. If it shall be known hereafter, 
in connection with this trial, that the Court 
departed from the usages of the service, and 
dia not even have its own record read over, 
but trusted simply to the reporters fbr ao- 
curacv, it might go very far to shake the 
confidence of the country in the accuracy of 
these reports, and would certainly leave ed 
opening for criticism 

General Fostbb. I think the reading 
should be proceeded with every, morning f«r 
the purpose of correction, if any oomd&iQ^ 
should be necessary. 



u'ofnjMvmifB AwnDAm* 



TkA PtesnmtT. I am very msdh iacHired, 
sifter hearing the opinion of the Judge Ad- 
Tocate General, to change mv first impression 
cm tha lufcjeot, and I win vote against the 
pBopotttioii, though I thought favorably of it 
atfirM. 

Tha moiioii was then withdrawn, aad ihtt 
racofd waa read and apfiroved. 



Thm§ebiyj Jwm 8, 1865^ 

Mr. Aismi proposed to offer in evidence a 
telegraphic dispatch from Montreal, Canada, 
caDtaiainff an affidavit of John MeCullough, 
made bffbre the Vice-Consui of the United 
States' in Montreal, for the purpose of con- 
tradicting a statement made by Louis J. 
Weicbamnn, a witness for the proeeoution, 
that he had seen McCullough at Booth's 
room in the Natioiial Hotel on the 2d day 
of April last 

Assistant Judge Ad^dcate Bikoham ob- 
jected to the introduction of the paper. It 
waa a wholly immaterial Question whether 
MeCnlloiigh ever met Weichmann or not 

Mr. AiKBii claimed that it was coinpetent 
td disprove any statement made by Weioh- 
maan which was not true. Mr. Weichmann 
had sworn to certain statements which were 
coairadicted in this sworn affidavit of Mr. 
McCullough. If he waa mistaken in such 
sdiall matters, might he not also be mistaken 
io. the greater matter of the guilt or inno- 
caice c? some of the accused. 

Assistant Judge Advocate BnfOHi^M replied 
that thia was aa illegal mode of attacking a 
witnesa If, on cross-examination, a wHnesa 
ia asked an imnmterial question, his answer 
odddudet the party asking the question. 

The JuDOB Adyooatb proposeid to read to 
tb^ Ooort an authority on this point, as it 
wa» raised so often, and might be again; 
and he wished the authority borne in mind, 
mbttely: 

^IrteUvmd questions will not be allowed 
t9 be put to a witness on cross-examination, 
although they relate to fkcts opened by the 
otfcer parly, but not proved in evidence. 
Nor can a witness be cross-examined as to 
aqy fiurts which, if admitted, would be col- 
la€eral and wholly irrelevant to the matters 
in issne, for the purpose of contradicting 
him by other evidence, and in this manner 
to discredit his testimony. And if the wit- 
netf answers such an irrelevant question 
before it is disallowed or withdrawn, evidence 
cap not afterward be admitted to contradict 
hie testimony on the collateral matter." 
(Ben6t, p. 307.) 

AiBsistant Judge Advocate BnmHAM stated 
thsrit the same position waa sustained by Roe- 
ooe's Criminal Evidence, p. 8T| ffom which 
he read* (he following extract: 

'* JEt^'iifMei to cw&adiet the cpfmrnit wi9- 
iMMftM-Thlt maf iinmyw be gifitt ovfairii 



relevant to the issue. But if any oppeaeat 
witness be asked questions on erosa^xamia-' 
ation which are not relevant to the issue--i^= 
which, aa we shall hereafter see, may hi* 
done, (p. 146)— -the answer most be taken,* 
and he can nol be contradicted by other ev- 
idence. /Speneeleu v. DeWilloU^ 7 East 108; 
R. V. Yewin, 2 Camp., 638, where a witness 
was asked whether he had not been charged 
with robbing the prisoner, his master, which 
he denied, and Lawrence, J., reAised to allow 
him to be contradicted on this noint" (Bos- 
coe's Criminal Evidence, p. 87.) 
The Court sustained the objectien. 
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Mr. Bwora oflbred in evidence, on the paii- 
of the defease, a copy of General Ordert 
Na 26^ar Department, A^jutant^eneral'*^ 
Office, Washington, February 2, 1863, as fol* 
lows: 

▲OJirSA1IT-QSMBBAJ.*0 OvnoB, V 

wuhlnftoD, fettnuu7J;iatt.i 
General Ordert No. 2&. 

The district of country north of the Poto* 
mac River, from Piscataway Creek to A»» 
napolis Junction and the mouth of tha 
Monocacy, and south by Qoose Creek and 
Bull Run Mountain to the mouth of the 
Occoquan, will constitute thi^ Department of 
Washington, and troops in that department 
will constitute the Twenty-second Army Corps^ 
to be commanded by Miyor-General Heintzel- 
maa. 

By order of the Secretary of War. 

L. THOMAS, 

Ac^utant'OeneraL 

Mr. £wiNG^ with the consent of the Judge 
Advocate, offered as evidence of the same 
validity, as if the same fact were testified ta 
by Mr. John McCullough, the actor, on tha 
stand, the following telegraphic dispatch : 

MoMTUAL, jTon* S^ 1865. 

To John T. Ford^ Natimai Hotel: 

I left Washington on Monday evening, 
March 26th, and have not been there since: 
You can have my testimony befose Aoncrican 
Consul here, if requisite. 

JOHN MoCULLOUQH. 

The JuDaa Adtooati oilbred in erideneer' 
for the prosecution, the pvoclamation df tbr 
President of the Unitad Statto, for Ibe in- 
formation and government of the wroty aimI^ 
all concerned, dated September 25, 186d, with»'' 
accompanying certificate of the Secretary af 
War, jbtsd May 30, 1865. 

[8iv AKlPfndlr, pN^Uft] 

The JuDOi Advooati also offered in &rt^' 
deuce, for the prosecution, General OMela 
Na 100: A^futant^eaerars OfB^ Waihii^ 
tott't AyA'2ttl8M,tntL<WMatii'«\t^l««^^ 



ira oovBrauoT tuaxi. 



ttr the coTtramnt of th« knaiea of th« 
United SUM in th« field," piYpwad bj 
Fnncia Leiber, LL.D., *na remed bj h 
Board vf Officen, of which UiqorGenenl 
E. A. Bitchcock ws« pnaidenL 



June 12, 1865. 

AtBiHtdiit Jadffe Adrocate BtxaHAV offered 
in evidence cerU&ed eopiei of the joumala 
of the joint seMioni of the Senate and the 
House of Repraeentativea on the 2d WednM~ 
dar or February, 1861, and the 2d Wednes- 
day of February, 1865 (cfrtified lo be correct 
copies by the Clerk of the Houie of Hepre- 
•entHtive«, under the seal of that House,] 
allowing lliat Abraham Lincoln and Hannibal 
Hamlin were elected Freaidect and Vice- 
Pneident of the United Btates, for the lerm 
of four yeara, commencing on the 4th day 
of March, ISGl, aod that Abraham Lincoln 
and Andrew Johnson were elected PrceidenI 
and Viee-Pretidenl of the United Slalea, for 
tlie term of fnnr yeara, commencing on tlie 
4th day of March, 1865. 

IVoM for PrHMnt ud YlofPrHldrat of lh> Unlud 
SUtu for the coulltDUoul tsiB, connndnf oo tlu 

KuniWr „r i»i«M« .....'._ _ n 

Kjjmli^r -1 KI,«lor^ ^SS'diS" "" iS 

SmbImb A. DndklbrPMldnt, ^ Ii 

YbM B)t PrMldml ud Vla-PrMfdast of th« UDltrd 
(IL tUr or Huoh, lass. 

Nnmbrr of 8l>Ua [Euu», W<«l TItrIbU, sad 
NsTuli bdnn addad Macs Iwtl M 

Numlnr of Klrctonl Vsln ( V iriliiui, Narth Osto- 
linn. i^Bib CarollB*, rhrDinli/TMiaHM. LouU- 
UBm.UiuliulMl, AlaliBBU, Ark>BH<, tlortd*, 

AbnhtnJLlBcolB, ^itn^3tai'.Z^^'.21".".'^.'.'. Hi 

ABdnir JaliaHB. lol VlM Pnaidcat,. 11) 

S«rrt* H. FFodl«ioB, nir Vlco-Pmldnt K 

Ovtkaad ta u Iwlai b correct oitnci rroat Iht Jobrval 

Bad dtb FibniBtT. 1><6^. mMctlTelT' 

ISiEBtd.) JOHN W. FORNar.J 



! Abraham LibcoId, on the IMh of Amfl, 

1S65T 

A. Yea, sir. 

Asaistant Judge Advocata Bikohab oAnd 
in evidence a certified copf, nndar th« ai^ 
of the Department of State, of the oath of 
office of Andrew Johnaon, aa Fnaidaot of 
the United Statia, befi>re the ChiefJnatieai 
on the Uth day of April. 1865. 

A1m> a dult cerlifled copy of the rcaohi- 
tion of the Senate, dated March 5, 1961, con- 
senting to lite appointment, aad MTiaivg tb> 
same, of William H. Seward aa Seeretair of 
SUta of the United Statca; and, alao, a Mt 
ceKifled copy of the aommisuon of WilliaBi 
H. Seward aa Secretar? of State of the ITnitad 
Stales, dated March 9, 1861, eicned by Alir*-- 
ham IdDCOln, Freaident of the United StRta^ 
and atteated by J. S. Black, Seeretair of 
State, under the seal of the Unitad SUtts. 



Am 14, 18A5; 

Mr. EwiHD. On behalf of Ur. Stone «■! 
myseif, who are jointly connael for Dr. Sam- 
uel A. Hudd, and who aepamlcly reprea an t 
other of the defendants, I ask lesre to aaj 
lo the Court, that the argument* in defenaa 
of those of Ihe prisoners we repreaent, can 
not he made in such manner aa to gire cB- 
cient aid to the Coart in its investigation of 



BBioiAna-OiHEaAL £. D. TomaniD. 
BeealUd for the ProteeMtimt. 

Q. Do yoa know the fact that Abraham 
Lincoln acted as Fresident of the United 
SUtea from and aflar the 4lh of March, 1861, 
wotil the 15th of April, 1865, when he died? 

A. Yes, air; I had freqaent official inter- 
course with him as Presideai of the United 
Slatea during that tima { 

Q. Do you know the fact that Hannibal 
Hamlin acted as Vice-President dorina the 
(bar years preceding the 4th day of March, 

isosf 

A. Yea, nr. 

Q. And ttutt aAarwaid Andrew Johnson 
MUd. aa Vioe-Praaidant until the death of 



and specilication are relieved of ambiguity 
by an opening Rtatement from the Judge 
Advocate, indicating the offense or offense^ 
for the commission of which he may elain 
those of the accused whom we rcpreaent 
should severally be convicted, and the lawa 
creating such offense or offensea, and pn- 
ecribing the penalties thereofl In support of 
'' '~ ~~ submit the following re*- 



I There ia but 01 



! charge, inform, agunit 
the accused; but, in fact, there aeem lo be 
four charges, each alleging the comroiarimi 
of a separate and distinct ofTenae, aa followa: 
1. Maliciously, unlawfully, and in aid of 
the existing armed rebellion agunat the 
United States of America, combining, confed- 
erating, and corspiring to kill ana murdeTi 
within the military department of Waahiog- 
(on, and within the defensea of the ci^, 
Abraham Lincoln, late, and at the time of 



navy thereof; Andrew Johnson, then Vie*- 
Freaident of the United Slatea; William H. 
Seward, Secrclarj of State; and Ulyasea a 
QranI, LieutenantrOeneral of the army, eto. 

2 In pursuance of said maliciouo, unlav 
fnl, and traitorous consinracy, malieionalr, 
untawnilly, and traitorously mnidaring (ha 
said Abraham Lincoln, Preaideni, eta. 

3^ Malicionalj, anUwAilly, aid tnih» 



niBCUMIOV. 



•ttiy uaaaltinff, with intent to kill and mnr- 
d&r, tbe Mid William H. Seward, Secretary 
«f State, eta 

4 Lying in wait with intent malicionely, 
ulawliilly, and trailoroualv to kill and mor- 
der the mid Andrew Jehoeon, then Vice- 
President of the United States, and Ulyaees 
SL Qrant, Lieatenant-Oenezml, etc. 

The offenses ennmerated, as aforesaid, in 
the said oharge, are separate and distinct, 
and we, therefore, pak that the Jndge Advo- 
cate should state, in regard to those of the 
accused whom we represent, of which of said 
offisnses, under the evidenoe, he claims they 
should each be oonvioted. 

IL We further respectfully say we are not 
advised of the law creating and defining 
certain of said o£fenses, as the same are laid 
in the said charge, and therefore ask that 
the Judge Advocate epecify the law cre- 
ating said oifenSes, or the code or system of 
laws in which the same may be found, that 
we may be able te present the case of such 
of the accused as we repreient, in a manner 
conducive to the ends of justice, and there- 
§an more satisiMtory te the Court 

The crime of murder— HMsault with intent 
io kill and murder^ conspiracy to murder, 
and conspiracy in aid of the rebellion — are 
well understood and accurately defined by 
the common or stetute law, and for the com- 
mission of those crimes just and appropriate 
penalties have been prescribed ; but do laws 
Known to us define the crime of '^traitoiv 
oosly " mufdering, or of " traitorously " as- 
saulting with intent to kill and murder, or 
of lying in wait " traitorously" to kill and 
moraer. If the last-named offenses, designa- 
ted and described in the charge, are created 
crimes by some code of laws unknown to us, 
and penalties are prescribed for their com- 
mission by snoh code, it is respectfully sub- 
mitted that to advise us of what that code 
is, before we are called upon to inresent our 
ai]^ments, could certainly not defeat, and 
mwht materially promote the ends of justice. 

IIL We Airther respectfully stete, that the 
Constitution of the United Stetes provides 
that in all criminal prosecutions the accused 
shall be entitled to be informed of the na- 
iore and oaose of the accusations against 
theni. That several of the offenses charged 
are^ tf they are crimes defined by the ConsU- 
tutioa or the laws, ofi^enses in the trial of 
whioh rules of evidence are applicable, dif- 
forent in importent respeoto from the general 
mlea of criminal evidence. And the accused 
have Uie right now (as they have had the 
right at all prior stages of this trial) to 
know for which of the offenses each is sev- 
erally held, so that counsel and the Court 
may know what part of the evidence pre- 
sented against all is applicable to the cases 
of tha aceosed soverally. And that the con- 
sCiiational guaranty above referred to, in our 
jodj^ment entitles the aceosed to such dest^ 
uUMfa of tfaa speoifie chaiges oa whioh it 



may be claimed each should be convicted, ae 
well as to an indication of the code of laws 
bv which the last three of the oflSenees as 
charged are defined, and their punishmenis 
provided. 

The JiiXMB ADVooLTa If the Court please, 
when I recall the character of the pleadings 
in this case, the complete distinctness of the 
charee and of the specification, I confess 
myself somewhat surprised at the appeal 
which is now made to the Gt)vemment on 
behalf of the counsel for the prisoners. Cer> 
tainly, if I were to go over the ground again, 
either orally or by writinij, I could not make 
known to the counsel with more certainty, 
or with more appropriateness or terseness of 
language, than has been already employed in 
these pleadinf^, the precise offenses with 
whioh the prisoners are chaiged, on which 
th^ have been arraigned, in reference to 
which the entire range of inquiry has beea 
directed, and upon wnich the judgment of 
this Court is finally asked. 

The general allegation is a conspiracy; 
and oerteinly the gentleman would not ask 
me to expound to him the law of conspir- 
acy, nor to bring firom the library here tha 
books whioh treat upon it As a profes- 
sional gentleman of eminence, he is entirely 
familiar with the range of the authorities on 
that general subject 

The pleadings proceed, after arerring this 
conspiracy, (in which it is alleged all these 
prisoners participated,) to set rorth clearly 
and specifically the part which it is believed 
and alleged each one of them took in the 
execution of that conspiracv. 

The investigation here has carefully fol- 
lowed the line of allegation. We have 
sought, in every instance, to show, as far as 
the testimony would enable the (Government 
to do, that these parties, in the execution of 
the conspiracy, performed precisely the acte 
which it was charged they nad performed 

Now, it can not be possible, in view of 
these allegations, and in view of the proois 
which have been sifted again and again, in 
the presence of the gentleman and those as- 
sociated with him, that he can have any 
doubt, or can feel any eitibarrassment as to 
the precise measure and manner of crimin- 
ality which is charged upon these parties, 
and upon which the judgment of this Court 
is invoked. They are all alleged to have 
participated in the general oonspiraoy, and in 
the execution of that conspiracv, so far as 
the assassination of the ^President is con*.^ 
cerned; and then the particular parts which 
each one performed therein afterward, either 
in execution or in the attempt to execute, 
are set forth. It is for the Court to de- 
termine how far the proof sustains these 
allegations ; but it can not be that the gen- 
tleman is left with any doubt to embarrass 
him as to the preciss ground on which tha 
judgment of ihis Coun is asked in refersnot 
to each of these pactise. , t. 



THE QommoAcr trial. 



ThtB, M «o ftiM Uw af>pliMbb io ihi« 
ihai M s BAtttf of which the aouaeri 
•re Axpeoted to take ttotieci We ha^w «• 
•neoiaJ ataUite io which we e»D iioiDi him. 
We have the great principles of iorisiMni- 
^Dce, which ni^Iate this trial, with which 
he is iamiliar, with which all man beloagiof 
Io his professioB are eKpecttd and held to m 
Iamiliar. I do not aappoae we shall iatro- 
duoe a solitary anthontT whioh will in any 
manner sarprise the gentlemaD, or with which 
he is not already perfectly eonversant If I 
had any such, I shomld oertainly gladly pro- 
duce it for his inspection and consideration 
in advance. But 1 decline makiBg a formal 
opening on the part of the Government It 
is not necessary. It is not in accordaaoe 
with the practice of military courts, and in 
this case I have not felt ttat I was at all 
required to depart from the usage on that 
subject This investigation has been coo- 
ducted in the ftankeet and most open man- 
ner, and the gentleman is lust as familiar as 
the Judge Advocates, who represent the 
Ck>vernment, are with all the fitcts of this 
ease, on which these parties are eot^t to be 
eharged. As to the legal inferences which 
result from those facts, he must be expected 
also to be advised. 

Mr. EwiNa I see no answer in the state- 
ment of the learned Judge Advocate to the 
request that I have mad& I understand 
from the Judge Advocate that the only 
crime charged ai^ainst these paKies is con- 
spiracy. Am I right? 

The JvDOB ADvooAnt. A conspiracy, as 
alleged, to murder the President of the United 
States, and the members of the Government 
mentioned, and the execution of that con- 
epiracy as fkr as it went, and the attempt to 
execute it as far as alleged. 

Mr. EwiKO. But I ask what crimes are 
eharged? I should like to have them enu- 
merated. 

The JuDoa Adtooatc I confess that my 
knowledge of language does not afford me 
any more distinct destinations than those 
which I have employed in these pleadings. 

General Kautx. It seems to me this ap- 
plication should have been made when the 
charge and specification were first read. 

Aesistant Judge Advocate BuairBrr. If 
the pleadings were not sufficiently distinct, 
that was ths time when a request should 
have been made to correct them. 

Mr. EwiKO The application is oertainly 
pertinent now, and it would, of course, have 
been pertinent at the be^puning. I did not 
see the charge and specification until aAer 
my clients hiul pleaded; nor did I get a seat 
in the court-room until evidence was being 
introduced. I have devoted a great deal of 
time to the studj of this charge and specifi- 
cation, and the statement which I have pre- 
•ented is presented in entire sood fkith, for 
tfie purpoee of leaminff whetoer my clients 
eharged with, and heiug tried for, four 



diatiuei crimea*-to-wit: •en^iim^, wdHL 
aasanlt and battery with intent t0 kill, aad 
lying in wait — or whether they an c h aig id 
simply with «iie criase — ooiia|iira^. ibid 
after the sauM deliherate 4Sonsidenitm «f 
the chaii^ and speciJoatiea, I am vttsqiy 
unable to know in what oode or sf aftem nf 
laws the crimes of "traitorooalj miudcsiA^'' 
^ trailoroiisly lying ia wait^" " traitorooslT 
aasanUing with intent to kiU," are define^ 
and thctr puniehmeuta urovided. I ahoiikl 
like an answer to the qnestioa, • h*w maay 
disljnct crimes are the afooneed ehaiged with, 
and what are thoee erimes? 1 aaa aos tsll, 
from the charge and apeoiflcatioa with esr- 
tainty. 

AesietaDt Judge Advoeate Bisshail I 
understood you to say there were four. 

Mr. Ewnio. It seeose to me ao, hoi I ahonU 
like to know whether I am richt in that 

The Jeoaa Adtooar. I stated, ia the 
brief remarke I submitted, thai I regarded 
them all as charced with ooosmring to assa» 
sinate the President of the United States, 
and the various members of (he Govemmant 
named in the pleadings ; and they are fiirther 
charged with having executed that conspir- 
acy, so far as the assassination of the Pree* 
ident was concerned, and the attempt la 
assassinate the Secretary of State, aod to 
have attempted its execution, eo far aa can* 
cems the lying in wait and other matlan, 
whioh are distinctly set forth as indicatiag 
the individual action of each of these ooo- 
spirators in connection with the general pro- 
gramme of crime as charged, all being in 
(Nirsuance of the conspiracy, all allcgea to 
be in aid of the rebellion, and therefore 
properly charged as ** traitoroualy " done, as 
well as feloniously dona 

AsHistant Judge Advocate Binohajl I 
have no hesitation, if the Judge Advoeate 
General will excuse me in making this re- 
mark to Mr. Swing, not at all under the 
belief that by it I shall do any thing more 
than to suggest to him what he already 
knows, that the act of any one of the par- 
ties to a conspiracy in its execution, is the 
act of ever J party to that coospiraoy ; and 
therefore the charge and specification that 
the President was murdered in pursuance of 
it b^ the hand of Booth, is a direct and un- 
equivocal charge that he was murdered bj 
everj one of the parties to this oonspiracv, 
naming the defendants by nama We i«Iy 
for the support of that part of this oaae upon 
the general and accepted rules of the com- 
mon law, as declared in our own courts, as 
well as in other courts where the common 
law obtains. 

Mr. EwiNo. I understand that law of 
conspiracy perfectly well, but I want to re- 
new again my inquiry^ whether theee peraons 
are charged with ths crime of conspiracy 
alone, and that theee acts of murdering, aa 
sauiting, and lying in wait, were merely aele 
done iu exeeotioa of thai oopepimcg^— • *. 



WDSDISOB HID Uinzms. 



Utfittat Jvift AltooHta KasCAX. And 
twttarlmMf 

Vr. tirttiB. Or Whttber Xltej are ehug«) 
Utth Ibtar diatiBct criB«« io tbia one oka^T 

AmMmI Jndg« AdvooMe Brvbam. I 
•HTMr tha MDlMBM agktn, that wktra par- 
tim an iiMn«t«d Tor a conapiraoy, and the 
'' '■ but one erime at the 



to open the eaa^ reaponding to the quiatioM 
which he haa pnpounded. 

Mr. Ewiife. That ia oit apfilication. 

Th« Comniaaioa OTwrwed ibe applioati— . 



eoBUtton law, aM tha^ npon all anthoritj, 
■a many orart acta Id the exeeation of that 
eoaapiiaoj aa thaj are gaiily at, ma; be laid 
in the Mine coant; aiid I reet it opon the 
authority of Hale, and Poaler, and Hawkina. 

Mr. EwiND. It ia, thaa, I Qaderetand, one 
crime with wbioh they are chafed. 

Aatiatant Jadfte Advocate Bihoham. One 
IriMB all rovndi, wftk varioat parta pei^ 

][t. Swum. The erime of eooapiiwiy. 

Aaaietant Judge Advocate Binobui. It ia 
fteorimeof unrderaa welL Itia not simply 
Odnafariiu but executing the coDspiraoy 
tiiaiMiiialilj and in aid of the rebellion. 

SCr. EwiKO. I should like an anew 
ny qoaatioR, if it is to be given ; How manv 
Uatinct crimM are my cnente charged with 
■od being tried forT I can not telL 

Aaaiatant iTadge Advocate Bikobav. We 
hftve toU you, it ia all one transaction. 

The tvoam Asvooaih. It may be-my mis- 
tetaiK, bnt I think it is not my fault, if 
Iba ceotleman has not already the anawer 
iriiic^ be seeks. I oan not give him a better 

Vr, Xwnra. Inaamiich as I get no answer 
LBt^igible to me in response to thai question, 
a qaestion of the nlmost gravity, a question 
deeply sBfecting the lives and liberties of 
tbew whom I represent, I now rcBpectfully 
aak an answer to the other branch of the 
iaqnfry ; By what code or avstem of laws is 
Iha ctrime of " traitorously'' murdering, or 
' Iraitontnely " assaaltine with intent to kill, 
ttr 'tmitonusly " lying in wait, defined 7 

The JuDOB Adtocuti. I think the ooa^ 
mon law of war will reach that case. Tbis 
ia a erime which has been committed in the 
nidat of a great civil war, in the capital of 
Ae eonntty, in the camp of the Commander- 
in-chief of our armies, and if the common 
law of war can not be enforced against crim- 
inals of that character, then I think such a 
taik la in vain in the world. 



■ Thim JcMt AvTocATK The oommoa law 
•f war. 

Ur. Ewno. Is that all the answer to the 
^(Mtonf 

The Jooaa ADToa&n. It is ths one whiob 
( rmrd as peifactly appropriate to give; 

Mr. EwMO. I am as much in the dark 
nftw a* t« that aa I was in Nferenos to the 
other inquiry. 

Qmera] WALLm. I anderttaod Hr. Ewing 



Hbxbt Hawehis (oolnrad.) 
Fw At t>^faut.—J\at» IS. 

B31 Ub. AlKKf. 

I have lived at Bnmttsrille abont vlerw 
years. I was formerly a slave of Hrs, Sur- 
ratt She always treated me kfniUy, and she 
was very good to ail her asrvanls. I remem- 
ber the Government horses breakinc away 
from OiesboTo, and that seven o! them eama 
to Hrs. SuiraU'a stable ; they were there fte 
a (brtnlght or more, and then the Qovernment 
sent for them. I do not Icnow that Kti^ 8lir- 
rati had a receipt fbr them, bat I know that 
she bought hay and grain to feed them Witfe 

I have never heard Mrs. Surratt talk in 
fkvor of the South; never heard anjr azpfts- 
siona, loyal or disloyal, from her while I wal 
there. She has often ftd Union soldiers that 
passed her house, and always gave them the 
beat she had ; and I do not think the took 
any pay for it ; she took none that I know oC 

I do not know much about ICra. Surratfi 
eyesight being bad, but I heard she could not 
see some time baok, and that she bad to wt« 

Onn-BiMn, WAHnmni, D. O., t 
Jbu n, UU. iDo'elKk X. M. / 

The Commission met, with oloMd do6rs, 
pursuant to Kdjonmment. 

All the members pnasnt; also the Jodgi 
Advocate and the Asaiataut judee Advooatai. 

The Commission then pt<ocee<bd to delihM- 

e upon the evidence adduced in the case 
of each of the accused. 

Pending the deliberation, at 6 o'clock P. 
M., the Commission adionrned tp.meet agun. 
with closed doors, on Friday, Jnhe Sn, u 10 
o'dock, A. U. 



r.!fei?if-) 



The Commission met, with blosed doort^ 
pursaant to adjournment '' 

All the members present; also the Jndg* 
Advocate and the Assistant Jnd^ Advocate!. 

The Oonimisaion then proceeded to delibtr- 



Datib & HaaoLS. 

After mature consideration of ths evideoot 
adduced tn the ease of the accnaed Datib 
B. HaaoLD, the Commission find the tfcid 

Rused— 

Of the 8|>ecillciUbtt ^.....Onurt 

XiMpt'"eomUnin|, M&Mnttbx^wA. WM- 



m 



IBS CONSPUUCT XUAXn 



•piring with Edward Spangler ;'* m to which 
part tnereof. Not Guilty. 

Of the Charge. .Guoltt. 

Except the words of the charge, '* combining, 
confederating, and conspiring with Edwara 
Spangler;" as to which part of the charge. 

Not Guilty. 

And the Commission do, therefore, sentence 
him, the said Darid E. Herold, to be handed 
by the neck until he be dead, at such time 
and place as the President of the United 
States shall direct ; two^tbirds of the Com- 
miition ooDCuning therein. 

Gbobob a. AniBODT. 

After matnre consideration of the CTidence 
adduced in the case of the accused Gbobgb 
A. Atikbodt, the Commission find the said 
accused — 

Of the Specification Gthlty. 

Except '* combining, confederating, and con- 
spiring with Edward Spangler ; " of this 

Not Guilty. 

Of the Charge Guilty. 

Except "combining, confederating, and con- 
spiring with Edwara Spangler;" of this 

Not Guilty. 

And the Commission do, therefore, sentence 
him, the said George A. Atzerodt, to be 
hanged by the neck until he be dead, at such 
time and place as the President of the United 
States shall direct; two-thirds of the Com- 
mission concurring therein. 

Liwis Payks: 

After mature consideration of the evidence 
adduced in the case of the accused, Lbwis 
Paykb, the Commission find the said ac- 
cused — 

Of the Specification Gthlty. 

Except " combining, confederating, and con- 
spiring with Edward Spangler ; " of this 

Not Guilty. 

Of the Charge Guilty. 

Except "combining, confederating, and con- 
spiring with Edward Spangler; " of this 

Not Guilty. 

And the Commission do, therefore, sen- 
tence him, the said Lewis Payne, to be hanged 
by the neck until he be dead, at such time 
and place as the President of the United 
States shall direct; two^thirds of the Com- 
mission concurring therein. 

Kbs. Hary E. Subratt. 

After mature consideration of the evidence 
adduced in the case of the accused, Maby £. 
Subbatt, the Commission find the said ac- 
aosed — 

Of the Specification .Guilty. 

Xzeept as to " receiving, sustaining, harboring. 
and concealing Samuel Arnold and Michaal 



0*Laughlin," and except as to '^comUniBia 
confederating, and conspiring wUh Edwara 
Spangler;" of thia Nor Guiunr. 

Of the Charge....^ •«..., •Qviurv^ 

Exce|»t as to " combining, confedaratiiif^ and 
oonsphing with Edward Spangler ;" of tUl 

Not Qvwn. 

And the Commission do, therefbre, seoteim 
her, the said Mary E. Surratt, to be hanged ^ 
the neck until she be dead, at such time aoa 
place as the President of the United States 
shall direct; two-thirds of the members of 
the Commission concurring therein. 

KiCHABL CliAUOHLIir. 

After mature consideration of the aridfniQt 
adduced in the case of the accused, "^^^TfTr 
O'Lauohun, the Commission find the aSd 
accused — 

Of the Specification jQvwtm, 

Except the words thereof, "And in the flir> 
ther prosecution of the conspiracy aforssaM, 
and of its murderous and treasonable pu^ 
poses aforesaid, on the nights of the ISth and 
14th of April, 1865, at Washington Cit^, and 
within the military department and mifitaiy 
lines aforesaid, the said Michael O'LaogUin. 
did there and then lie in wait for UlTsees & 
Grant, then Lieutenant-General ana Com-, 
mander of the armies of the United States,' 
with intent then and there to kill and mur- 
der the said Ulysses 8. Grant;'* of sud 
words Not Guilty ; and except " combillio|^ 
confederating, and conspiring with EdwanI' 
Spangler;" of this Not Guilty. 

Of the Charge Guilty. 

Except " combining, confederating, and con- 
spiring with Edwara Spangler;" of thia 

Not Guilty. 

The Commission do, therefore, sentence tha 
said Michael 0' Laugh lin to be imprisoned 
at hard labor for life, at such place as tha 
President shall direct 

Edwabd Spaxolbb. 

After mature consideration of the evidenos 
adduced in the case of the accused, Edwabd 
Spaxolbb, the Commission find the said ao- 
cused — 

Of the Specification Not Guilty. 

Except as to tlie words, "the said Edward 
Spangler, on said 14th day of April, A. D. 
1865, at about the same hour of that day, as 
aforesaid, within said military departnienA 
and the military lines aforesaid, did aid and 
abet him (meaning John Wilkes Booth) ia 
making his escape after the said Abraham 
Lincoln had been murdered in manner afora- 
said;" and of these words Guilty. 

Of the Charge Not Guilty. 

But of having feloniously and traitorously 
aided and al^tted John Wilkes Booth m 
making his escape after having killed an^ 



PBUntlKX S APPBOVAk 



JHUnltnd Abrfthftm Lineola, Fnsident of < 
A» United StalM, he, iha said Edward 
^aoKler, «t the time of aiding and abeUiog 
a> aferaaaid, well knowing that the siud 
Abrabam Lincoln, Preaident a* aroresaid, : 
had been murdered b; the said John Wilkes 

Booth, u aforesaid QciLtr. 

The CommiesioQ do, therefore, senteDce the 
Mid Edward SfiaogW to b« inpiaoned at 
hard labor fbr iiz years, at eneh place as the 
Pr«Mdent shall direct. 

Saitoxl AnroLD. 

AlUr matore connderation of the erideoce 

addnoed in the caae of the aoonsed, SuiiiaL 

lAaxQU), the ComnisKon find the aaid ao- 



Of the SpeeifloatiOB Gotltt. 

Xzcept " combining, ooofedtialiDg, aad oon- 
qpiring with Edwud Spangler;" of this 

Hot Guilts. 

. -Of tha Cbaiga Gitan. 

boapt "oomtHDing, coDfcdnatiog, and con- 
■iMog with Edward Spangler;" of this 

Not GuiLrr. 

Tiw CoinmiiBOn do, therefore, sentence the 
ftii Samuel Arnold to imprisonmeDt at hard 
Wmw for life, at auoh place as the President 
■hslldirwit 

Bahou. a. UnDD. 

After mature coDsiderstion of the eridence 

•dlnced in the case of the aocased, Suiukl 

A. HvoD, the Commission Sod the said ac- 

Of the SpecifloatioD Guiltt. 

Except "combiDJDg, confederating, and con- 
■Mring with Edward Spangler;" of this Not 
Qpti/n; and excepting " receiving, entertain- 
ing, and harboring and concealing said Lewis 
F^oe, John K. Kurratt, Miohael O'Laugh- 
lia, George A. AtzerodC, Mar; E. Sarratt, and 
Samuel Arnold i" of this. Nor Goilty. 

or the Charge. .GmLn. 

dcept "oombining, confederating and oon- 
•piring with EdwanI Spangler," of this 

Not GniLir. 

The Commission do, therefore, sentence the 
•aid Saroael A. Undd to be imprisoned at 
hard labor for life, at snch place as the Pres- 
idtat shall diiact. 

WlB DxFununT, AsjpTUT-Omau,'! Orrna, > 
WuMinnon, JbIiMSW. i 
n iiajor-Gmeral W. 8. Htmeoek, United 
9taUt VolunUert, tommandinff tKe MidcUe 
iK&tary DioUion, WathingUm, D. C : 
Wbcbbas, By the Militarj Comioifldon ap- 

Jointed in paragraph 4, Special Orders No. 
11, dated War I>eparlment, AdjutantGen- 
CTaTa Offee, Wsfihington, Uay ft, 1845, and 
Wwhich HajorOeneral David Hanter, United 
9tRtai Tolnntecrs, was President, the follow- 



ioE persons were triad, Had,, after mature ooa- 
fiideratioD of eridenoe a44pcid in their casta, 
vrnte fount! and sentenced ris herciaaftar 

BlaLcii, as followa 

[HtT- r.iliow uia flndlnnuil hbUooh 1b thisaM or 
Pivld K. Hi<ri>]d, a«irf« L. Atfiiodt, MVU Funi, wai 

And vihcTcaj, the President of the IJnilcd 
States has approved the foregoing sentenoes, 
in the following ordsr, to wit: . 

XxsoDTiTi Kumai, Jalr i. lau. 



Payne, and ifar; E Surratt, are hereby ap- 
piovfd; aud it is ordered, that the sentences 
111 the casea of David E. Herald, 0. A. AIb» 
rodt, Lewia Payne, and Uary E. Surratt, b« 
earned inlo execution by the proper militaiy 
authority, under the direction of the Ssora- 



2 o'clock, P. M., Of that day. 

(Signed) AMDBBW JOHNSON, 

Fraidmt. 

Therefore, you are hereby commanded to 
cause the foregoing sentenoss in the cases of 
David E. Herol(^ Q. A. Atierodt, Lewis 
Payne, and Uary £. Surratt, to be duly •> 
ecuted, in accoidanoe with the Preaiaen^t 

By command of the Prsaident of tb* 

United SCatos. 

K IX T0WN8END, 



APrBOTAL or TBI I 

The foregoing I 
David £ Ceroid, Q. A. Ataerodt, Lawk 
Paviie, Micliael CLauchlia, Edward 8pu> 
eler, Samuel Arnold, Uary E. Surratt, and 
^iiiuel A. Mudd, are hereby approved, and 
it JH oi'dered tliat the sentenass of said Darid 
E. Uerold, G. A. Atserodt, Lewis Payne, and 
Uary E. Surratt be carried into exeoatio* 
by the proper military authority, under tba 
direction of the Seoretaty of War, oa the 7lh 
day of July, 18(15, between the hours of 10 
o'clock, A. M., and 2 o'clock, P. H., of that 
day. It waa further ordered, that the priaoo- 
ers, Samuel Arnold, Samud A. Kudd, Ed- 
ward Spaogler, and Uichael O'Lau^hlin b« 
coofioed at bard labor in the Penitentiarr 
at Albftuv, New York, during the period 
desigaated in their reapeotire sentences. 
ASDMW JOHNSON, 
iVsstimJ. 

Cxaoaiin Kums, Jair is, mm. 
The executive order, dated Jul; ft, 18IW, 
approving the sentences in the ossea Of 
Suuiuel Arnold, Sapual A. Hudd, Edward 
Spnngltr, and llichael .(yLaiublin is her«l» 
modified, sg astft ^^IWtAfft tl««^ AtM*. 



m> ooifwmoT nui. 



M haii wbor la A* milhvr fmm «t Drj 
ToHn^sa, Florida, dnring Ibe period dadg- 
oftted in their rcflpeetivc MBtMKM. 
The A^jnunt^nenl of the UI117 k di- 



te be tnniported 1« the Dt7 Tottaf^ ■ 
to Iw fiooflBod there mcoordiDriT. 

AVDBXW ^BlfSOir. 



APPLICATION FOE WRIT OP HABEAS OOEPUS IS BEHALF OF 
MARY E. SURRAIT. 



Vuanwm, t>. 0., JbIt I. )M>. 
fb tU Han. JrAh ITyKl, em t^ Vu Juitlea of 
tk« JVroM Omttt tf Om iNMHef q/* CUmiita.' 
n* petition of Ifmij B. Batratt, tij her eoun- 
Hi, F. A. Aiken nnd Jriim V. CUmpllt, most 
H^eetAilIy tepcewnf unto ^Dtir Eonor, tiial on 
•rmfaout the 17th 1U7 of April, A. D. 180S, 7our 
MtMoner *&• nrreiWd \sj the ailitar; Mthori- 
baa of the Uottad SwtM, under the ohuge of 
eomplieitj with the MVidar of Abrahain Lin- 
eoln, late President of the United Btotaa, and 
haa arm aiace that Ume been and ii now con- 
fined on said charge, under and by Tirtue of the 
Mid nllltar; power of the DrntedStato, and is 
1b the apeei»! onstod; of H^or-Oenonl yi . S. 
■a«eeok, Domm*nd(ng<Hiddle Hilitarj Ditj- 
ihm; that lioee her eaidarTeMirour petitioner 
haa bean tried, agaialt her aeleiu piWeat, b; a 
HUitarr Conimletion, nnlawlUIlj and wilhout 
«nm>t, eoBTaiMd b^ the Beoretiry of W«r, qs 
will appear tnrm paragraph 9, Spaolal Orders, 
Mo. 211, dUed War Department, AdjutanlrGcn^ 
•tal'a Offioa, WaeUnitAn, Uaj the eth, IHiio, 
Htd by said Gonunission, notwithstanding h?r 
fbrmal plea to the Jarlsdiction of the said t'om- 
■dasion, is now unlawfully and u^juiti&jibly 
detained in ouitodj and seDtenced to be hangtd 
on to-morrow, July Tth, 1866, between the boui-a 
of 10 A. M. and 3 P. H.; jonr petitioner iliowa 
oato joar Honor that at the time of the coru- 
■isaion of the taid oAnsa she was a priiaie 
•Itlteii of the United Sutea, and in no manner 
•enneetad with the laUilkrj anlhorit; of the 
tone, and that aaid oCanaa was oomnitted 
within the Diatriat of Colatntua, said Diatrioi 
being at the Urns within the lines of th/»rmiea 
•f the Oniled Statet^ and not enamj'a Urritory, 
■r nader the Mnttvi of a MiUtarj aaminandcr 
fcr the trUl of eiril oanaea. But, on the con- 
taMTijour petitioner allegee that the said cnmc 
1M* an oSsue aimplj against the peace of tlie 
Ouited States, properly and solely oogniiablp 
onder the ConatUaUon and lawa of the Uuit«d 
Slalea, hy the Criminal Court of this Disirioi, 
■ad which laid eonrt wal and is now open far 
dM trial of lueh orImM and olhnsea. where- 
fbra, inasmueh aa the safd orime was only an 
offense against the pOMt «f Uie United 6Ut«s, 
and mot an aet Of war; Inaaauoh as your peti- 
tioner was a priTBte elUien of the same, and 
not BUl^Jeot to military Jnrisdlotion, or in anj 
' viae anMnable to aulMary law; inasmaeti ss 
mM DialriM was the peaetful territory of the 
Vaitad St^M, and that all erinea soAKltted 
adthin nsh terriloir an ■ndar the ConBiito- 
Un and Uwa of the Valted glatet, to be tried 
£17 befim lU orittinal tribnaals. with the right 
■fTahilo Mat I7 Jv^i iBaaatiui m i^d Com- 



mission was a Uilitaiy CemBltslon, orgauiied 
and KOTorned \(j the laws of military oouit- 
mar&l, and unlawfttDy eonrened withont «ai<> 
nat er authority, aid wkes iha had MM II* 
light ef pafelie trial by Jury aa goaraalead k 
her by the Constitution and laws of the DnlM 
States, that, therefore, her detentlwi and «^ 
tenoe are so without warrant agdust poaltisa 
law and unjuitiflable: wherefore she nrayn year 
Honor to grant unto her the United StAtea'atM 
graoions writ of habtat eorput, commanding Iha 
said MiyoivOeneral W. S. Hanooek t« pniMa 
before your Honor the body of year Hud m^ 
tiooer, with the cause and day of her aald de- 
tention, to abide, eto., and she will erer pray. 
MABT E. BURBAtt 
By FnsBnioK A. Aixav, Joav W. Cuimni 

tnomiD.— Iirt Ihi writ lam u mrea.ntarmaUi W> 
fcn tba OrtiBliWl Omrl of tl» Ddttlct ot MnMhSM 



JULlIlll.ll 

At half-past II o'clock on the morning of the 
7th of July, Msjor-QenenI Hanooek, aeeeua- 
nied by Attorney-Qeoeral Speed, appearod W 
fore Judge Wjlie in obedienee to the writ, and 
made the following return: 

BUD-aCXBTEU NlDSLI HlLRlBT ItltlSIOa.l 

WAiiuiianiir, D. C. Jnlr T, UBS. J 
To Son. AndrtK Wylie, Juttiet vf tht SufTtm$ 

Court of fAf Ditlrict of OoIukAU .■ 

I hereby acknowledge the service of the wift 
hereto attached and return the same, and leapaet- 
tu]]j lay that the body of Marr B. SarraU i* In 
mr posaesiioa, under and by Tirtue of an oi4w 
of Andrew John«D, Prwident of the Unflad 
Statsi and OommaDder-iu-chief of the Army mtA 
■y, for the pur " ' - --■ - 



Navy, for the purpose! in uid orde 
copy of Y'lich i> hereto attached • . , . . 

of Ui'ii return; and that I do not produoa setl 
body by reuon of the order of the PreaideDlaf 
the United States, indorsed opon said writ, la 

which reference ia h"^ '-" "■- 

dated July Tth, IBM. 
jr<u'.- Sen. U. S. Feb., OmmtHding MiddU Pit. 
Tan Pbmidikv'b I«soB8a>nar. 

BiKniTiri Ottici. JBlf r, Ism, N A. H. 
lb liviar- QtntTtd W. S. nkncock, Cammajuler,tiej 

I, Andrew Johnson, Preiident of the Ualtad 
States, do hereby declare that the writ of loAea* 
eoTput has been heretofore inipanded In nA 
oases as tbia, and I do hereby oapeoialiy soipend 
this writ, and direct that yon proceed to execale 
the order heretofore giveti upon the Judgmeal of 
the Military CoiaiBission, and you will giro this 
order in retam to the writ. 

ANDBEW JOHKSOy, PruHttd. 

The Coart ruled that it yielded tu tha susasn* 
sion of thewritof A<iieM«i7H« by the Pnsadsnl 
of the United States. 

The senteaea wera duly earried Into aXeoatli& 
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JURISDICTION OP THE MILITARY GOMHISSION. 
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BBYBBDT JOHNSON, 



ftt mk%* 



Bm dn Oommkiftom jiif<i0<y«tioii of lbs omm 
M6m H, to -Uie qmsttoa wliioh 1 propoM to db» 
OHM. Aftt meslUm, in all oourts, oWil, erim- 
isftl, »Bd milikurj, nniBt bo oonndond »nd an- 
o w i w ii oftnMittTelj befbro jndgmoiii oan bo 
proaoiuiood. And H mai bo onswoiod oor- 
fOoUj, or the jodgoieiit pronouiood ii Toid. 
Xvtr OB istoroiting and 'fital ioaoiiy, it la of 
fgiuiMiog iBterast aad of awftai impoiiaBOO 
wkem oivor maj load to tho nnaaUioiiiod taking 
if kioban liti. In such a oaao, tko oouri oaUod 
iqpoB lo ivnier, and tho offieor who is to approTO 
Ua Jndgmoni aiid hoTO it oxooutod, hoTo a ooa- 
oom poBliar lo thomaolTos. Aa to oaoh, a ro- 
OfMUibility to ioTolvod whiok howoTor oonooi- 
OBttonoly and ftimty mot, to caloulatod and oan- 
•ot IMl to aivmkon groat ooUciiudo and indooo 
tho moo^ matnro oonatdoration. Iho naturo of 
tho dutj to onoh that oron honost orror affords 
no iaipsiBit|r. The logal pononal oonsoquonooo, 
ovon in a easo of honost, adstakon judgment, 
oannol bo OToidod. That thto to noozaggora- 
tioB, tho Oommiaoion will, I think, bo satisfied 
boion I shall haro oonokMled. I refer to it now, 
and shall again, with no riow to shake jour 
. iniASos. Such an attempt would bo alike dio- 
oovriooiio and nnproitabto. Erory member oom- 
prising tho Commission will, I am suro^ meet all 
tho rooponatlnlitjr that botongo to it as boeomes 
gonltomen and ooldiers. I therefore repeat that 
my ooto ol\)eet in adTorting to it to to obtain a 
woU oonmdered and matured Judgment. So fhr 
the qaootion of jurisdiotion has not been dis- 
oossod. Tho pleas whtoh speoially present it, 
as soon as filed, were OTorrulod. But that will 
not, because properly it should not^ prevent your 
oonsMoring it with the deliberat&on that its 
graTo natare demands. And ii to for you to 
•ooldo it, and at thto time for you alone. Theoom- 
sustton yon are acting under of itsolf does not 
and oottld not dooido it. If unauthorised it to a 
move nullity — the usurpation of a power not 
MStod iA the BxoeutlTo^ and oonforring no a»- 
ihority whaterw upon yo«. To hold othorwioe 
wovld bo to make the ExoontiTO tho ozolusiTO 
•■d oonolasiTo Judge of ito owb powor% and 
Afcai wottld bo to make that department omnipo- 
ioniL Iho powers of tho Presidoni under tho 
CtontitBiton are groati asd »mply •aAoieat to 



gifo all needed ofltoioMu to the ofioo. nmsiai 
YontioB that foormod tho OoBstitntton, aad ik» 
pem>to who adopted it, oonaidend thMo peWiH 
sumotont, and granted no others. In tho mindj 
of both (and oubooquont hisioiy has serrod il 
strengthen tho impression) danger to liberty 1M# 
no more lo be dreaded from tho BzoentiTO than 
firom any other department of the OoTommowi 
So far, therefore, from meaning to extend llf 
powers beyond what was doomed neeessiiy to 
the wholeoomo <qMratton of tho GoTomiMI^ 
they were studious to place them beyond iki 
reaeh of abuse. With thto Ttow, before onhndnf 
« on the ezeouaon of hto oiice," the Presidotttif 
voquired to Uko an oath *«foithfUly" to di^ 
chaxgo iU duties, and to the best of his "ahflify 
preserre, protect, and defond the Constitution sf 
tho United SUtes." Hoto alsoUabto U "hoii»> 
moTod from office on impeachment for and osn» 
Tiction of treason, bribery, or other high orimiii 
and misdemeanoTS." If he TioUtes the Conali» 
tutton ; if he foito to preserre it; and, aboTonl^ 
if he usurpe powers not granted, ho to Ihtoo lo 
hto cffictol oath, and liable to be indtoted and 
conTioted, and to be impeached* For aueh am 
offense his romoTal fr«m office to the neooteaiv 
oonseqoonoe. In such a oontingenoy, **ho shafi 
be romoTod" to tho-oommand of the Gonatitnp 
tion. What stronger OTidenoo could thsro ho 
that hto powors, all of them, in peaoo and in 
war, are only sueh as tho Constitntton OMyfim'? 
But if thto was not evident from the instrmm^ 
itooU; the eharaetor of the men who oomyoiol 
(he ConTontion, and tho ^irit of the Amortoa^ 
people at that period, would prove Vu Hatred of 
a monareby, made the more intense by the oonr 
duct of tho monarch from whooo govommont 
they had recently separated, and a deep seated 
loTc of constitutional liboily, made the movo 
keen and aotivo by tho sat rifiees whioh had il- 
lustrated their roTolutionaiy career, co n s t i ta i t od 
them a peopto who oonld never be indnood lo 
delegato any OKoontivo authority not oo oareftdly 
ffootnoied and guarded as to reader its abuse or 
nsurpatton almost impossibto. If these oboorva^ 
tlons are w^ founded — and I oappooe they wltt 
net bo denied— it foUowo thai an oxecutivo ant 
beyond oxeeative authority can ten&ih no fUh 
foneo i^ainst tho logal o o nBoa n o n o w of whiii to 
doaonndorit* I have said thai tho <|iiestton .# 
Jartodiotton to over opm. It wt9 ^ ndiiti \§ 
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•ohumI at anj lUg^ of Uia trud, and if it is not, 
the Court not onlj ma/, but ii bound to notice 
it. UnloM juriidiotion then exiita, the authority 
to trj does not exiit, and whateTer is done is 
" coram non judiee," and uttcirij Toid. This doe- 
trine is as applicable to military as to other 
eourts. 

O'Brien tells us that the question may be 
raised by demonrar if the facts eharsed do not 
senstitmle an oibnse, or if tiiey do, net am ef- 
ftmse cognisable by a military court, or that it 
may be raised by a Sjpecial plea, or under the 
general one of not guUty. OBrim^ 248. 

DeHart says: The oourt "is the judge of its 
ovn oompetency at any stage of its proMedings, 
and is bound to notice questions of jurisdiction 
whencTer raised." DtHari IIL 

The question then being always open, and its 
poper decision essential to the validity of its 
Jadj^flMntj the Oonunission must decide before 
Monoancing such judgment whether it has juris- 
mtion orer these parties and the crimes im- 
paled to them, niat a tribunal like this has no 
Iniifldiotion orer other than military offenses, is 
Mlered to be sdf-erident. That offenses defined 
And punished by the ciril law, and whose trial 
is prorided for by the same law, are not the sub- 
Jeets of military jurisdiction, is of course true. 
A military, as contradistinguiriied from a ciril 
iffmse, must therefore be made to appear, and 
^HMn it is, it must sJso appear that the military 
law proTides for its trial and punislmient by a 
Military tribunaL If that law does not ftirnish 
% SMde of trial, or afBx a punishment, the case 
hi vnproTided for, and, as far as the military 
power is concerned, is to go unpunished. But 
M either the cItII, common, or statute law em- 
braces erery species of offense that the United 
(States, or the States hsTO deemed it necessary to 
punish, in all such cases the ciril courts are 
slothed with CTery necessary jurisdiction. In a 
military court, if the charge does not state a 
M crime provided for generally or specifically by 
any of the articles of war,'' the prisoner must 
be discharged. (/Brien, p. 286. Nor is it sufll- 
^nt that the eharge is of a crime known to the 
military law. The offender, when he commits it, 
must be subject to such law, or he is not sul^ect 
lo military jurisdiction. The general law lias 
*' supreme and undisputed juri^ction orer all. 
The military law puts forth no such pretensions ; 
H aisu solely to enforee on the $oldUr the addi- 
tional duties he has assumed. It constitutes trir 
bonals for the trial of breaches of mUitmry dutjf 
mOf." OBrkn, 96, 27. "The one code (the 
tMl) embraces all oitisens, whether soldiers or 
not; the other (the military) has no jurisdiction 
•▼er any oitisen as such." Ibid, 

The prorisions of the Constitution eleariy 
maintain the same doctrine. The SxecutlTC has 
BO authority " to dsolare war, to raise and sup- 
port armies, to proride and maintain a naTy," 
or to make " ruMS for the goremment and regu- 
lation " of either force. These powers are ez- 
•lusiTely in Congress. An army can not be 
taised or have law for its goTcmment and regii- 
liilion except as Congress shall proride. Tbis 
yowar of Congr e ss to govern and regulate the 
wrmf and naTy, was granted by the convention 
Witheot oltfecllML In England, tiM King^ as ths 



generalissimo of the whole kingdom, haa tUi 
sole power, though Parliament has mq«enlb 
interposed and regulated for itselt But wilk 
us, it was thought safest to give the entire power 
to Congress, '^sl&ce otherwise summary and 
severe punishments might be inflicted at tha 
mere wiU of the Executive." 8 Story's Oom^ 
iecL 1192. No member of the Convention, or 
any omnneatator on the Constitution sIbos^ hm 
intimatsd that even this CongrSHlbnU fowir 
oould be applied to oitisens not belonging to tho 
army or navy. In respect, too, to the latts|. 
class, the power was conferred exclusively on 
Congress to pvevsnt that class being made Cha 
olyeet of abuse by the Executive— to guard thsm 
especisJlv from " summary and severe jmuush* 
ments "inflicted by mere Executive wiU. The 
existence of such a power being vital to diaeip 
pline, it was necessary to provide for it. Bat no 
member suggested tliat it should be or oonld he 
made to apply to oitisens not in the military 
service, or be given to any other depaftaMoCi in 
whole or in part, tlian (Egress, dtisens Ml 
belonging to the army or navy were not made 
liable to military law, or under any etremi^ 
sUnoes to be deprived of any of the guarantiss 
of personal liberty provided by the Conatitntion. 
Independent of the consideration that the rwn 
nature of the Qovemment is inconshrtent with 
such a pretension, the power is ouiferrad vpOA 
Congress in terms that exclude all who do asl 
belong to « the land and naval foroes." It is a 
rule of interpretation eoeval with its ovislsaei^ 
that the Government, in no department of i^ 
possesses powers not granted by express delsmip 
tion or neoeesarilv to be implied from those tkU 
are granted. This would be the rule incident to 
the very nature of the Constitution , but to |daea 
it beyond doubt, and to make it an imperative 
rule, the 10th amendment declares that "tha 
powers not delegated to the United States by 
the Constitution, nor prohibited by it to the 
SUtes, are reserved to the States respectively, or 
to the people." The power given to CongrsoS| 
" is to make rules for the government and regi^ 
lation of the land and naval foroes." No m^ 
fice of ingenuity can make these words ino ln d o 
those who do not belong to the army and navy ; 
and they are therefore to be construed to ex elo ds 
all others, as if negative words to that effect had 
been added. And this is not only the obvioot 
meaning of the terms, considered by themselves, 
but is demonstrable from other provisions of tha 
Constitution. So jealous were our ancestors of 
ungranted power, and so vigilant to protect the 
eitisen against it, that they were unwilling to 
leave him to the safeguards which a proper 
oonstruction of the Constitution, as origuudly 
adopted, fUmished. In this they resolved thai 
nothing should be left in doubt. They da> 
termined, therefore, not only to guard him against 
executive and judicial, but against Congressional 
abuse. With that view, they adopted the fifth 
constitutional amendment, which declares thai 
" no person shall be held to answer for a capital 
or otherwise infomous crime, unless on a pra- 
sentment or indictment of a grand jwy, kzobv 
in tfOMt orif^ m th$ Umd or naoal fni m^ or im 
lAs iniKlta uhm m ae(ivf «ervte» ta lisis ^ tusr er 
jwftfie imgorr TUs exception is dsdlg^d 4#. 
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Mfii la ffn%t not to enlsTge tlie power Tested 
im Oongnes by the original Gonetitotion, "to 
mftke niles for the goyemment and recalation 
of the land and nayal fbrees." '* Hie land or 
naval fiiroee ** are the terme need in both, have 
tlie mme itfeaning, and nntil lately, hare been 
l ipp oee d by every eommentator and jadge, to 
exelnde fh>m military Jurisdiction offenses eom- 
mltted by eitisens not belonging to such forces. 
Kent) in a note to his 1 Corns., p. 841, states, 
and with accuracy, that "military and naTal 
orimee, and offenses committed while the party 
is attached to and under the immediate author- 
ity of the army and nary of the United States 
and in actual serrice, are not cognisable under 
the common law jurisdiction of Uie ciTil courts 
of the United 8Utee." According to this great 
authority erery other class of persons and erery 
other species of offense, are within the juris- 
diction of the ctTil courts, and entitled to the 
protection of the proceeding by presentment 
or indictment, and a public trial in such a 
court. If the constitutional amendment has 
not that etlecif if it does not secure that pro- 
tection to all who do not belong to the army 
or 'nary, then Uie proTisions in the sixth 
amendment are equally inoperatiye. They, 
Mh all criminal prosecutions," give the ac- 
cused a right to a speedy and public trial; a 
right to be Informed of the nature and cause 
of the accusation, to be confTooted with the 
witnesses against him, to compulsory process 
for his witnesses, and the assistance of counsel. 
nie exception in the 6th amendment of cases 
arising in the land or naval forces applies by 
ne eess ary implication, at least in part, to this. 
To construe this as not containing the ex- 
evption would defeat the purpose of the ex- 
oeption; for the provisions of the 6th amend- 
ment, unless they are subject to the exceptions 
of the 6th, would be inconsistent with the 6tb. 
Th« 6th is therefore to be construed as if it in 
words contained the exception. It is submitted 
that this is erident. The consequence is, that 
if the exception can be made to include those 
who, In the language of Kent, are not, when 
the offense was committed, "attached to and 
nnder the immediate authority of the army or 
naTT, and in actual serrice,^ the securities 
deejjpied for other eitisens by the 6th article 
are wholly nugatory. If a military commis- 
slim, ereated by the mere authority of the 
President, can deprive a citisen of the benefit 
of the guaranties secured by the 6th amend- 
ment, it can deprive him of those secured by 
the 6th. It may deny him the r i ght to a " speedy 
and public trial," information " of the nature 
and cause of the accusation," of the right " to 
bt^eonf^nted with the witnesses against him," 
of oompulsory process for his witnesses," and 
of ''the assistance of counsel for his defense." 
nat this can be done no one has as yet main- 
tained ; no opinioi^ however latitudinarian, of 
eztwntiv^ power, of the effect of public neces- 
ai^, In war or in peace, to enlarge its sphere, 
and authorise a disregard of its limitations; 
no one, however convinced he may be of the 
pMty of protecting accusing witnesses from a 
pvHlo exaBtaatlon, under &e idea that their 
imiauny^lMi not otherwise bo obtained, and 



that crime may consequently go unpunished^ 
has to this time been found to go to tliat extent. 
Oertainly, no writer has ever maintained such 
a doctrine. Argument to reAite it, is unneces- 
sary. It refdtes itself. For, if sound, the 6tb 
amendment, which our fathers thought so vital 
to individual liberty when assailed by govern* 
mental proftecntion, is but a dead letter, totally 
inefficient for its purpose whenever the Govern* 
ment shall deem it proper to try a citisen br a 
military commission. Against such a doctrine 
the very instincts of freemen revolt. It has no 
foundation but in the priuciple of unrestrained, 
tyrannic power, and passive obedienoe. If it 
be well founded, then are we indeed a nation 
of slaves, and not of freemen. If the Executive 
can legally decide whether a citisen is to ei^oy 
the guaranties of liberty afforded by the Con- 
stitution, what are we but slaves? If the Presi- 
dent, or any of his subordinates, upon any pre- 
tence whatever, can deprive a dtisen of su<^ 
guaranties, liberty with us, however loved, it 
not eqjoyed. But the Constitution is not so 
fatally defective. It is suliject to no such re- 
proach. In wsr and in peace, it is equally po- 
tential for the promotion of the general welfsre^ 
and as involved in and necessary to such wel- 
fare, for the protection of the individual citisen. 
Certainly, until this rebellion, this has been the 
proud and cherished conviction of the country. 
And it is to this conviction and the assurance 
that it could never be shaken that our past 
prosperity is to be referred. God fbrbid that 
mere power, dependent for its exercise on Ex- 
ecutive will (a condition destructive of political 
happiness), shall ever be substituted in its 
place. Should that u nfort unately ever occur, un- 
less it was soon corrected by the authority of the 
people, the objects of our Revolutionary Strugs 
gle, the sacrifices of our ancestors, and the de- 
sign of the Constitution will all have been in 
vtUa. 

I proceed now to examine with somewhat of 
particularity the grounds on which I am in- 
formed your jurisdiction is maintained. 

1st. That it is an incident of the war power. 

L That power, whatever be its extent, is ex- 
clusively m Congress. War can only be de- 
clared by that body. With its origin the 
President has no concern whatever. Armies, 
when necessary, can only be raised by the 
same body. Not a soldier, without its author- 
ity, can be brought into service by the Execu- 
tive. He is as impotent to that end as a pri- 
vate citisen. And armies, too, when raised 
by Congressional authority, ean only be gov- 
erned and regulated by "rules" prescribed 
by the same authority The Executive poa- 
sesses no power over the soldier except suoh 
aiuCongress may, by legislation, confrr upon 
him. If, then, it was true that the creation of 
a military commission like the present is in- 
cidental to the war power, it must be author- 
ised by the department to which that power 
belongs, and not by the Executive, to whom 
no portion of it belongs. And if it be said to 
be involved in the power "to make rales Ibr 
the government and regnlatien of the land 
and naval forces," the remit Is the same. II 
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miii be done "by Gongrett, to whoa thot power 
«Uo ezolaeiTelj belonge, and not bj the £x- 
eoatiTo. Has Congress, then, under either 
iwwer, euthoriaed such a oommtssion as this 
to try such oases as these 7 It is confidently 
asserted that It has not. If it has, let the 
statute be produced. It is certainly not done 
by that of the 10th of April, 1800, " establish- 
ing articlee for the goyernment of the armies 
of the United States?' No military courts are 
there mentioned or proyided for but courts- 
martial and courts of inquiry. And their 
mode of appointment and organisation, and 
of proceeding, and the authority yested in 
tJkem are also prescribed. Military commis- 
sions are not only not authorised, but are not 
eyen alluded to. And, consequently, the par- 
ties, whoeyer these may be, who, under that 
aet^ can be tried by courts-martial or courts 
of ihquiry, are not made subject to trial by a 
military commission. Nor is such a tribunal 
mentioned in any prior statute, or in any sub- 
sequent one, until these of the 17th of July, 
1862, and of the 8d of March, 1868. In the 
6th section of the first, the records of " mili- 
tary commissions are to be returned for re- 
vision to the Judge Adyooate General," whose 
appointment it also proyides for. But how 
such commissions are to be constituted, what 
powers they are to haye, how their proceed- 
ings are to be conducted, or what cases and 
parties they are to try, is not provided for. 
In the 88th section of the second, they are 
mentioned as competent to try persons " lurk- 
ing or acting as spies." The same absence in 
the particulars stated in respect to the first 
is true of this. And as regards this act of 
1868, this reflection forcibly presents itself. 
If military commissions can be created, and 
from their very nature possess jurisdiction to 
try all alleged military oifenses (the ground 
on which your jurisdiction, it is said, in part 
rests), why was it necessary to give them the 
power, by express words, to try persons '*lurk- 
ing or acting as spies 7" The military char- 
acter of such an offense could not have been 
doubted. What reason, then, can be suggested 
for conferring the power by express language 
than that without it it would not be possessed7 
Before these statutes a commission, called a 
military commission, had been issued by the 
BxMutiye to Messrs. Davis, Holt and Camp- 
bell, to examine into certain military claims 
against the Western Department, and Con- 
gresfl, by it* resolution of the 11th of March, 
1862 (No. 18), provided for the payment of its 
awards. Against a commission of that char- 
acter no objection can be made. It is but an- 
cillary to the auditing of demands upon the 
Government, and in no way interferes with 
any constitutional right of the citisen. But 
until this rebellion a military commission like 
the present, organised in a loyal State or Ter- 
ritory where the courts are open and their 
prooeedings unobstructed, cloUied with the 
JmrisdicUon attempted to be oonflsrred upon 
jTOQ— 4^ jurisdiction involving not only the 
liberty, but the lives of the parties on trial — 
il if oonfldently stated, is not to be found 
MMiotiontd, or the moai remotely reeognisedi 



or oven alluded to, by any writer %m mWimf 
law in England or the United StalM^ or i» 
any legislation of either country. It kaft to 
origin m the rebellion, and like the daaMV. 
ous heresy of secession, out of wkisJi ftiMi 
sprung, nothing is more certain in my 9^fk^ 
ion than that, however pure the moiivea of to 
origin, it will be eonaidered| as it is, aa al» 
most equally dangerous heresy to constil^ 
tional liberty, and the rebellion ended, pwiih 
with the other, then and forever. But to pro- 
ceed ; such commissions were authorised by 
Lieut enant-Qeneral Seou in hia Mexioan oai^ 
paign. When he obtained posaesaion of the 
City of Mexico, he, on the 17th of SeptembsCf 
1847, re-published, with additions, his order «( 
the 19th of February preoeding^ deelaiiag 
martial law. By this order, he auihoriaoA 
the trial of certain offenses by military 
missions, regulated their proceedings, 
limited the punishmenta they might inftitk 
From their jurisdiotion, however, he exoapfL 
cases "clearly cognisable by court-marthu,'' 
and in words limits the cases to be tried ta 
suoh as are (I quote) *' not provided for ia tks 
act of Congress establishing rules and arti> 
cles for the government of the armies of thio 
United States," of the 10th of April, 1806. 
The second clause of the order mentkMM, 
among other offenses to be so tried, "sssaasW 
nation, murder, poisoning ;" and in the fourth 
(correctly, as I submit, with all respect Cor a 
contrary opinion), he states that "the rato 
and articles of war " do not provide for thS' 
punishment of any one of the designated el^ 
fenses, " even when committed by individuala 
of the army upon the persons or property of 
other individuals of the same, except in the 
very restricted case in the 9th of the articlea.'* 
The authority, too, for even this restrietod 
commission-— Scott — ^not more eminent aa sol- 
dier than civilian — ^placed entirely upon the 
ground that the named offenses, if committed 
in a foreign country by American troqpSy 
could not be punished under any law of Um 
United States then in force. "The Constiio- 
tion of the United States and the rules and 
articles of war," he said, and said eorrectlj^ 
provided no court for their trial or punial^ 
ment, "no matter by whom, or on whon** 
committed. SooU'$ Autobiography^ 892. 

And he further tells us that even this ordor, 
so limited and so called for by tlM grsatsiiP 
public necessity, when handed to the thea- 
Secretary of War (Mr. Marcy) "for his ^- 
proval," "a startle at the title (martial law 
order) was the only comment he then, or evei% 
made on the subject," and that it was " sooi 
silently returned as too explosive for aafis 
handling." "A little Uter (he adda), the AU 
torney-General (Mr. Cushing) called aad 
asked for a copy, and the law oflleer of the • 
Qovernment, whoee bueiness it is to speak e». 
all such matters, was stricken with kgil dmm^ 
ne$$y** lb. How much more startled and 
more paralysed would these great men hawa 
been had they been consulted on such a com .- 
mission as this I — a oommissioa, not to siiJA- 



another country, and to try offeaaee net 
vkbed for by any law of the United 8tiMta% 
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Hlvil or ndliUry, bni ir tbair owft oomnixy, 
ttl4 in » pari af it where there axe UwB pro- 
tMUnf^ for their triftl and ponishBient, and 
civil eourta clothed with ample powers for 
hoik, and in the dailj and undiaturbed ezer« 
e4M of their jarisdiotion y and where, if there 
■keald be an attempt at diatnrbance by a foroe 
iKhiioh they had not the power to control, they 
eomld inroke (and it woald be his duty to af- 
ford it) the rresident to nae the military 
p0wer at hia command, and which everybody 
knows to be ample for the purpose. 

If it be suggested that the ei?il courts and 
juries for this District could not safely be re- 
lied upon for the trial of these cases, beoause 
ellher of incompetency, disloyalty or corrup- 
tlan, it would be an unjust reflection upon the 
judges, upon the people, upon the Marshal, au 
afpoiatee of the President, by whom the ju- 
liaik are summoned, and upon our elTil insti* 
t«lions themselyes — upon the Tory institu- 
tians on whose integrity and intelligence the 
tf^j of our property, liberty and lives, our 
aaoestors thought, could not only be safely 
rested, but would be safe nowhere else. If it 
ba- suggested that a secret trial, in whole or 
ia part, as the SzecutiTo might deem expo- 
diant, eoold not be had before any other tlusn 
a military tribunal, the answer is that the 
^>oBtitutloD, **in all criminal prosecutions," 
gi^fes the accused " the right" to a " public 
ttiaL" So abhorrent were priyate trials to 
ear anoestors, so fiatal did they deem them to 
iadiridual security, that they were thus de- 
BMuioed, and, as they no doubt thought, so 

S anted against as in all future time to be 
possible. If it be suggested that witnesses 
■Miy be unwilling to testify, the answer is 
tltal they may be compelled to appear and 
aa4e to testify. 

Bftt the suggestion, upon another ground, 
is equally without force. It rests on the idea 
iliai the guilty only are oyer brought to trial 

Hist the only object of the Constitution and 
lams in this regard is to afford the means to 
ectablish alleged guilt; that accusation, how- 
eiMr made, is to be esteemed prima fade eyi- 
dnaee of guilt, and that the Executive should 
b» armed, without other restriction than his 
oipn discretion, with all the appliances deemed 
b^ lum neoessary to make the presumption 
from such evidence conclusive. Nover was 
thare a more dangerous theory. The peril to 
t^ eitisen from a prosecution so conducted, 
tm illustrated in all history, is so great that 
tlHi very elementary principles of eonstitu- 
Hpnal liberty, the spirit and letter of the Con* 
glkiiiion itself repudiate it. 

fi. Innocent parties, sometimes by private 
aaMee, sometimes for a mere partisan pur- 

Ce, sometimes Arom a supposed public policy, 
r» been made the subjects of oriminal aeou- 
iglisn» History is full of suoh instances. 
Umr are such parties to be protected if a pub- 
lic trial, at the ^-option of the Exeoutine, ean 
b» 4enied them, and a secret one, in whole, or 
l» part^ substituted? If the names of the 
irifasasaes, and their evidence, tmt not pub- 
WM, what obstacle does it net; iniespom, to 
•gMUish their innoeeaae? Tha. ehasaal^ af 



the witnesses against them may be all impofiliK 
ant to that end. Kept in prison, with na 
means of consulting the outer worki, how osa 
they make the neoessary inquiries ? How oaa 
those who may know the witnesses be able ta 
communicate with them on the subject? A 
trial so conducted, though it may not, as, 
no doubt, is the case in the present inatanoa, 
be intended to ^ rooure the punishment of any 
but the guilty, it ia obvious, subjects the inno- 
cent to great danger. It partakes more of the 
character of the Inquisition^ which the en- 
lightened civilisation of the age has driven 
almost wholly out of existence, than of a tri* 
bunal suited to a free naople. In the palmieat 
days of that tribunal, kings, as well as jpeople, 
stood abashed in its presence, and dreaded ita 
power. Jhe accused was never informed of 
the names of his accusers ; heresy, suspected* 
was anftile ground for arrest; accomplices and 
criminals were received aa witnesses, and tha 
whole trial waa secret, and conducted in a 
chamber almost aa silent aa the grave. It waa 
long since denounced by the civilised worlds 
not because it might not at times punish Uia 
heretic (then, in violation of all rightf^ ho^ 
man power, deemed a criminal), but becauaa 
it was as likely to punish the innocent as tha 
guilty. A public trial, therefore, by which tha 
names of witnesses and the testimony ara 
given, even in monarchical and despotio Qov- 
ernments, is now esteemed amply adequate to 
the punishment of guilt, and essential to the 
protection of innocence. Can it be that this 
is not true of us? Can it be that a secret 
trial, wholly or partially, if Uie Executive so 
decides, is all that an American eitisen is en» 
titled to ? Such a doctrine, if maintained by 
an English monarch, would shake his goveri^ 
ment to its very center, and, if persevered in, 
would lose him his crown. It will be no an- 
swer to these observations to say that this 
particular trial has been only in part a saorei 
one, and that secrecy will never be resorted to, 
except for purposes of justice. The reply is, 
that the principle itself is inoonslstent with. 
American liberty, as recognised and seoured 
by constitutional guaranties. It supposes 
that, whether these guaranties are to be anr 
joyed in the particular case, and to what ax* 
tent, is dependent on Executive will. The 
Constitution, in this regard, is designed ta 
secure them in spite of suoh wilL Its patri- 
otic authors intended to place the eitisen, in. 
this particular, wholly beyond the power, not 
only of the Executive, but of every dspartv- 
ment of the Government. They deemed tha 
right to a public trial vital to the security of 
the eitisen, and especially and absolutaly 
necessary to his protection against Exeontiva 
power. A public trial of all criminal proa^ 
cutions they, therefore, seoured by generU.and . 
unqualified terms. What would these greai 
men have said, had they been aske4 so to qualr 
ify the terms as to warrant ita refiisal, vusdar 
any circumstances^ and make it dependent 
upon Executive discretion ? Xha. member wha 
nmda the inquiry would hava basn deeB«d \if 
tham a traitor ta libartyi or inaana. Whal^ 
waiild thajp have said if told that» whhMi 
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fuek qnaliftcftiioiii tbo SzeoutiTe would he able 
legally to impose it as ineidental to EzeentiTe 
power? If not reeeired with derision, it 
would haTe heen indignantly rejected as an 
imputation upon those who, at any time there- 
after, should legally fill the offioe. 

IIL Let me present the question in another 
Tiew. If such a Commission as this, for the 
trtal of oases like the present, can be legally 
oonstitutad, can it be done by mere Executive 
authority ? 

1. Tou are a Court, and, if legally exists 
ing, endowed with momentous power, the 
highest known to man, that of passing upon 
the liberty or life of the oitisen. By the ex- 
press words of the Constitution an army can 
only be raised, and gOTcrned and regulated, 
by laws passed by Congress. In the exercise 
of the power to rule and govem it, the act be- 
fore referred to, of the 10th of April, 1806, es- 
tablishing the articles of war, was passed. 
That act provides only for courts-martial and 
courts of inquiry, bM designates the cases to 
be tried before each, and the laws that are to 
gOTom the trial. Military commissions are 
not mentioned, and, of course, the act con- 
tains no prorision for their goYcrnment. 
Now, it is submitted, as perfectly clear, that 
the creation of a court, whether civil or mili- 
tary, is an exclusive legislative ftinction, be- 
longing to the department upon which the 
legislative power is conferred. The jurisdic- 
tion of such a court, and the laws and regula- 
tions to guide and govern it, is also exclu- 
sively legislative. What cases are to be tried 
by it, how the judges are to be selected, and 
how qualified, what are to be the rules of evi- 
dence, and what punishments are to be in- 
flicted, all solely belong to the same depart- 
ment. The very element of constitutional 
liberty^ recognized by all modern writers on 
government as essential to its security, and 
careftilly incorporated into our Constitution, 
is a separation of the legislative, judicial, and 
executive powers. That this separation is 
made in oar Constitution, no one will deny. 
Article Ist declares that "AH legislative pow- 
ers herein granted shall be vested in a Con- 
gress." Article 2d vests "the Executive 
power" in a President, and Article 8d, "the 
judicial power" in certain designated courts, 
and in courts to be thereafter constituted by 
Congress. There could not be a more careful 
segregation of the three powers. If, then, 
oonrts, their laws, modes of proceeding, and 
judgments, belong to legislation (and this, I 
suppose, will not^ questioned), in the absence 
ef legislation in resard to this Court, and Its 
jurisdiction to try the present cases, it has for 
that purpose no legal existence or authority. 
The Executive, whose functions are altogether 
executive, can not confer it. The offenses to 
be tried by it, the laws to govern its proceed- 
ings, the punishment it may award, can not, 
for the same reason, be prescribed by the Ex- 
eeutive. These, as well as the mere constitu- 
tion of the Court, all exclusively belong to 
Congress. If it be oontended that the Exeeu- 
tive has the powers in question, because by im- 
plioation they are involved in the war power, 



or in the President's oonstitntional iVmetJoii M 
commander-in-chief of the army, then lUt 
consequenoe would follow, that they wonU 
not be subject to Congressional eontrol, M 
that department has no more right to interftrt 
with the constitutional power of the Ezeeative 
than that power has a right to interfere with 
that of Congress. If^ by implication, tkt 
powers in question belong to the Exeentive, be 
may not only constitute and regulate military 
commissions, and presoribe the laws for their 
government, but all legislation upon the sub- 
ject by Congress would be usurpation. That 
the proposition leads to this result would seem 
to be clear, and, if it does, that result itself if 
so inconsistent with all previous legislation, 
and all executive practice, and so repugnaal 
to every principle of constitutional liberty, 
that it demonstrates its utter unsoundneM. 
Under the power given to Congress, " to make 
rules for the government and regulation of tkt 
land" forces, they have, f^m time to time^ vp 
to and including the act of the 10th of Apri^ 
180fi, and since, enacted such rules as th^ 
deemed to be necessary, as well in war as u 
peace, and their authority to do so has never 
been denied. This power, too, to govern and 
regulate, from its very nature, is exelusiv*. 
Whatever is not done under it, is to be oonrid-' 
ered as purposely omitted. The words used in 
the delegation of the power, " govern and reg- 
ulate,'' necessarily embrace the entire sulje^ 
and exclude all like authority in others. The 
end of such a power can not be attained, ex- 
cept through uniformity of government and 
regulation, and this is not to be attained if the 
power is in two hands. To be effective, there- 
fore, it must be in one, and the Constitution 
gives it to one — to Congress — in express 
terms, and nowhere intimates a purpose to be- 
stow it, or any portion of it, upon any other 
department In the absence, then, of all men- 
tion of military commissions in the Constitn^ 
tion, and in the presence of the sole authority 
it confers on Congress, by rules of its own en* 
acting, to govern and regulate the army, and, 
in the absence of all mention of such commis- 
sions in the act of the 10th of April, 1806, and 
of a single word in that act, or in any other, 
how can the power bo considered as in the 
President? Further, upon what ground, other 
than those I have examined, can his authority 
be placed 7 

I. Is it that the constitutional guaranties 
referred to are designed only for a state of 
peace? There is not a syllable in the instru- 
ment that justifies, even plausibly, such a 
qualification. They are secured by the mosi 
general and comprehensive terms, wholly in- 
consistent with any restriction. They ar& 
also, not only not confined to a condition ta 
peace, but are more peculiarly necessary to 
the security of personal liberty in war than In 
peaoe. All history tells us that war, at times, 
maddens the people, f^eniies government, and 
makes both regardless of constitutional lim- 
itations of power. Individual safety, at sash 
periods, is more in peril than at any other. 
Constitutional limitations and guaranties ai%' 
then, also absolutely necessary to the proiss-' 
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tlon of the Xloyernment itself. The maxim, ■ not embrace the crimes charged against these 
'*salu* populi wprema ut Uz," is but fit for a ty- , parties or the parties themselves. 



rant's use. Under its pretense the grossest 
wrongs ha?e been committed, the most awful 
crimes perpetrated, and eyery principle of 
fyeadom violated, until, at last, worn down by 
saffering, the people, in very despair, have 
acquiesced in a resulting despotism. The 
safety which liberty needs, and without which 
it sickens and dies, is that which law, and not 
mere unlicensed human will, affords. The 
Aristotelian maxim, ^^Salut publica $uprem<u ezt 
Ux^* — "Let the public weal be under the pro- 
tection of the law" — is the true and only safe 
maxim. Nature, without law, would be chaos ; 
government, without law, anarchy or despot- 
irnxL Against both these last, in war and in 
peace, the Constitution happily protects us. 

n. If the power in question is claimed un- 
der the authority supposed to be given the 
President in certain cases to suspend the writ 
of habeas corpus and to declare martial law, 
the claim is equally, if not more evidently, 
a&tenable. 

1. Because the first of these powers, if given 
to the President at all, is given " when, in cases 
of rebellion or invasion," he deems the public 
safety requires it. I think he has this power, 
but Uiere are great and patriotic names who 
think otherwise. But if he has it^ or if it be 
in Congress alone, it is entirely ui^true that 
its exercise works any other result than the 
suspension of the writ — the temporary suspen- 
sion of the right of having the cause of arrest 
pMsed upon at once by the civil judges. It 
in no way impairs or suspemds the other rights 
secured to the accused. In what court he is to 
b^ tried, how he is to be tried, what evidence is 
to be admitted, and what judgment pronounced 
are all to b« what the Constitution secures, and 
the laws provide in similar cases, when there is 
oo suspension of the writ. The purpose of the 
writ is merely, without delay, to ascertain the 
legality of the arrest. If adjudged legal, the 
partpr is detained ; if illegal, discharged. But 
in either contingency, when he is called to an- 
swer any criminal accusation, and he is a civil- 
ian, and not subject to the articles of war con- 
stitutionally enacted by Congress, it must be 
done by presentment or indictment, and his 
trial be had in a civil court, having, by State or 
Congressional legislation, jurisdiction over the 
orime and under laws governing the tribunal 
aad defining the punishment. The very fact, 
too, that express power is given in a certain 
condition of things to suspend the writ referred 
U^ and that no power is given to suspend or 
deaj any of the other securities for personal 
liberty provided by the Constitution, is conclu- 
sive to show that all of the latter were designed 
to be in force *'in cases of rebellion or inva- 
sion," as well as in a state of perfect peace and 
saft^. 

Hi. I have already referred to the act of 
1606 establishing the articles of war, and said 
w)iat must be admitted, that it provides for no 
mQitAry court like this. But for argument's 
sajke, let it be conceded that it does. And I 
th^ix maintain, with becoming confidence and 
due respect for a different opinion, that it does 

17 



First. The charge is a traitorous conspiracy 
to take the lives of' the designated persons "in 
aid of the existing armed rebellion." Second. 
That in the execution of the conspiracy, the 
actual murder of the late President, and the 
attempted murder of the Secretary of State, 
occurred. Throughout the charge and its spec- 
ification, the conspiracy and its attempted 
execvtion are alleged to have been traiiorvu*. 
The accusation, therefore, is not one merely oi 
murder, but of murder designed and in pait 
accomplished, with traiiorouM purpose. It the 
charge is true, and the intent (which is made a 
substantial part of it) be also true, then the 
crime is treason, and not simple murdei-. 
Treason against the United States, as defined 
by the Constitution, can "consist only in levy- 
ing war against them, or in adhering to their 
enemies, giving them aid and comfort." 
/// Art. This definition not only tells us what 
treason is, but tells us that no other crime than 
the defined one shall be considered the offense. 
And the same section provides that "no person 
shall be convicted of treason, except on the tes- 
timony of two witnesses to the same overt act, 
or on confession in open court," and gives to 
Congress the power to declare what its punish- 
ment shall be. The offense in the general is 
the same in England. In that country, at/ no 
period since its freedom became settled, has any 
other treason been recognized. During the 
pendency of this rebellion (never before), it has 
been alleged that there exists with us the offense 
of military treason, punishable by the laws of 
war. It is so stated in the instructions of Gen- 
eral Halleck to the then conmianding ofilcer in 
Tennessee, of the 5th of March, 1868. Law- 
rence's WheaioHy SuppL p, 41. But Halleck 
confines it to acts committed against the army 
of a belligerent, when occupying the territory 
of the enemy. And he says what is certainly 
true, if such an offense can be committed, that 
it "is broadly distinguished from the treason 
defined in the constitutional and statutory laws, 
and made punishable by the civil courts." But 
the term military treason is not to be found in 
any English work or military order, or, before 
this rebellion, in any American authority. 

It has evidently been adopted during the 
rebellion as a doctrine of military law on the 
authority of continental writers in governments 
less free than those of England and the United 
States, and in which, because they are less fVee, 
treason is made to consist of certain specific 
acts, and no others. But if Halleck is right, 
and all our prior practice, and that of England, 
from whom we derive ours, is to be abandoned, 
the cases before you are not cases of "military 
treason," as he defines it. When the offense 
here alleged is stated to have occurred in this 
District, the United States were not and did 
not claim to be in its occupation as a belliger- 
ent, nor was it pretended that the people of 
this District were, in a belligerent sense, ene- 
mies. On the contrary, they were citizens 
entitled to every right of citizenship. Nor 
were the parties on trial enemies. They were 
either citizens of the District, or of BftaTyUiid^ 
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and under the protection of the Constitution. 
The ofifense charged, then, being treason, it is 
treason as known to the Constitution and laws, 
and can only be triod and punished as they 
provide. To consider these parties belligerents, 
and their alleged offense military treason, is not 
only unwarranted by the authority of Halleck, 
but is in direct conflict with the Constitution 
and laws which the President and all of us are 
bound to support and defend. The offense, then, 
being treason, as known to the Constitution, its 
trial by a military court is clearly illegal. And 
this for obTious reasons. Under the Constitu- 
tion no conyiction of such an offense can be had, 
** unless on the testimony of two witnesses to 
the same overt act, or on confession in open 
oourL" And under the laws the parties are 
entitled to hare " a copy of the indictment and 
a list of the jury and witnesses, with the names 
and places of abode of both, at least three en- 
tire days before the trial." They also have the 
right to challenge peremptorily thirty-fiye of 
the jury, and to challenge for cause without 
limitation. And finally, unless the indictment 
shall be found by a grand jury within three 
years next after the treason done or committed, 
they shall not be prosecuted, tried or punished. 
Act 80/A April, 1790, 1 ttat at lange, 118, 119. 
Upon what possible ground, therefore, can this 
Commission possess the jurisdiction claimed for 
it? It is not alleged that it is subject to the 
proTisions stated, and in its very nature it is 
impossible that it should be. The very safe- 
guards designed by the Constitution, if it has 
such jurisdiction, are wholly unavailing. Trial 
by jury in all cases, our English ancestors 
deemed (as Story correctly tells us), "the great 
bulwark of their civil and political liberties, 
and watched with an unceasing jealousy and 
solicitude." It constituted one of the funda- 
mental articles of Magna Charta — ^^NiUltu Uber 
homo eapiatur nee impritoneiur out extUety (tut 
aliqtio modOy dettruatur, etc.; nisi per Ugae judicium 
parium fuortim, velper legem terrea" This great 
right the American colonists brought with them 
as their birth-right and inheritance. It landed 
with them at Jamestown and on the rook 
of Plymouth, and was equally prized by Cav- 
alier and Puritan; and ever since, to the 
breaking out of the rebellion, has been enjoyed 
and esteemed the protection and proud privi- 
lege of their posterity. At times, during the 
rebellion, it has been disregarded and denied. 
The momentous nature of the crisis, brought 
about by that stupendous crime, involving, as 
it did, the very life of the nation, has caused 
the people to tolerate such disregard and de- 
nial. But the crisis, thank God, has passed. 
The authority of the Government throughout 
our territorial limits is reinstated so firmly 
that reflecting men, here and elsewhere, are 
convinced that the danger has passed never to 
return. The result proves that the principles 
on which the Government rests have imparted 
to it a vitality that will cause it to endure for 
all time, in spite of foreign invasion or domes- 
tic insurrection; and one of those principles — 
the choicest one— is the right in cases of "crim- 
inal prosecutions to a speedy and public trial 
by an impartial jury," and in cases of treason 



to the additional securities before adverted te. 
The great purpose of Magna Charta and the 
Constitution was (to quote Story again) <*to 
guard against a spirit of oppression and tyran- 
ny on the part of rulers, and against a iffiit 
of violence and vindictiveness on the pari of 
the people." The appeal for safety can, under 
such circumstances, scarcely be made by mia- 
cence in any other manner than by the sevoe 
control of courts of justice, and by the firm and 
impartial verdict of a jury sworn to do ri|^t, 
and guided solely by legal evidence and a sense 
of duty. In such a course there is a double 
security against the pr^jwheet of judgeB^ who 
may partake of the tvitheeand opimofuqf the Gc^ 
emmenty and against the passions of the mnlU- 
tude, who may demand their victim with a 
clamorous precipitancy." And Mr. Justice 
Blackstone, with the same deep sense of its 
value, meets the prediction of a foreign writer, 
"that because Rome, Sparta, and Carthage have 
lost their liberties, those of England in time 
must perish," by reminding him, "that Rome, 
Sparta, and Carthage, at Uie tine when their 
liberties were lost^, were atrangert to the tried bff 
jury," 8 Bla^ 879. That a right so valued, and 
esteemed by our fathers to be so necessary to 
civil liberty, so important to the very existence 
of a free government, was designed by them to 
be made to depend for its enjoyment upon the 
war power, or upon any power intrusted to any 
department of our Government, is a reflectioD 
on their intelligence and patriotism. 

IV. But to proceed: The articles of war, if 
they provided for the punishment of the crimes 
on trial, and authorised such a court as this, 
do not include such parties as are now on 
trial. And, until the rebellion, I am not 
aware that a different construction was ever 
intimated. It is the exclusive fruit of the re> 
bellion. 

The title of the act is, " An act for establish- 
ing rules and articles for the government of 
the armies of the United Statee" 

The first section states " the following shall 
be the rules and articles by which the arwnet 
of the United Staiee shall be governed," and every 
other section, except the 56th and 67th, are, in 
words, confined to persons belonging to the 
army in some capacity or other. I under- 
stand it to be held by some, that because such 
words are not used in the two sections Re- 
ferred to, it was the design of Congress to in- 
clude persons who do not belong to the army. 
In my judgment, this is a wholly untenable 
construction ; but if it was a correct one, it 
would not justify the use sought to be made 
of it in this instance. It would not bring 
these parties for their alleged crime before a 
military court known to the act; certainly 
not before a military commission — a eourt un- 
known to the act. The offense charged is a 
traitorous conspiracy, and murder committed 
in pursuance of it. Neither offense, conspir- 
acy or murder, if indeed two are charged, is 
embraced by either the 66th or 67th articles 
of the statute. The 6Gth prohibits the reliev- 
ing "the enemy with money, victuals or am- 
munition, or knowingly harboring and pro- 
tecting him." Sophistry itself can not bring 
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the offenses in question, under this article. 
The 67th prohibits only the ** holding corre- 
spondence with, or giTing intelligence to the 
enemy, either directly or indirectly." It is 
equally clear that the offenses in question are 
not within this proYision. But, in fact, the 
two articles relied upon admit of no such con- 
struction as is understood to be claimed. 
This is thought to be obvious, not only from 
the general character of the act, and of all the 
other articles it contains, but because the one 
immediately preceding, like all those preced- 
ing and succeeding it, other than the 60th and 
67th, includes only persons belonging to the 
"armies of the United States." Its language 
is, **whosoeTer belonging to the <trmia of the 
United States^ employed in foreign parts," shall 
do the act prohibited, shall suffer the pre- 
scribed punishment. Now, it is a familiar 
rule of interpretation, perfectly well settled, 
in such a case, that unless there be something 
in the following sections that clearly shows a 
purpose to make them more comprehensiTO 
than their immediate predecessor, they are to 
be construed as subject to the same limitation. 
8o far from there being in this instance, any 
eridence of a different purpose, the declared 
object of the statute, as eyidenced by its title, 
its first section, and its general contents, are 
all inconsistent with any other construction. 
And when to this it is considered that the 
power exercised by Congress in passing the 
statute was merely the constitutional one to 
make rules for the goTernment and regulation 
of the army, it is doing great injustice to that 
department to suppose that in exercising it 
they designed to legislate for any other class. 
The words, therefore, in the 66th article, " be- 
longing to the armies of the United States," 
qualifying the immediate preceding word, 
** whosoeyer," are applicable to the 66th and 
67th, and equally qualify the same word 
** whosoeyer " also used in each of them. And, 
finally, upon this point I am supported by the 
•nthority of Lieutenant^eneral Scott. The 
Commission haye seen from my preyious ref- 
erence to his autobiography that he placed his 
right to issue his martial law order, establish- 
ing, among other things, military commis- 
sions to try certain offenses in a foreign ooun- 
'try, upon the ground that otherwise they 
would go unpunished, and his army become 
demoralised. One of these offenses was mur- 
der committed or attempted, and for such an 
offense he tells us that the articles of war pro- 
Tided no court for their trial and punish- 
ment, " no matter by whom or on whom com- 
mitted." And this opinion is repeated in the 
4th clause of his order, as true of all the des- 
ignated offenses, " except in the yery restrict- 
ed case in the 9th of the article." 

V. There are other yiews which I submit to 
the serious attention of the Commission. 

I. The mode of proceeding in a court like 
this, and which has been pursued by the pros- 
ecution, with your approval, because deemed 
legal by both, is so inconsistent with the pro- 
ceedings of ciyil courts, as regulated for ages 
by established law, that the fact, I think, dem- 
onstrates that persons not belongiag to the I 



army can not be subjected to such a jurisdic- 
tion. 1. The character of the pleadings. The 
offense charged is a conspiracy with persons 
not within the reach of the Court, and some 
of them in a foreign country, to commit the 
alleged crime. To give you jurisdiction, the 
design of the accused and their co-conspira- 
tors is ayerred to have been to aid the rebel- 
lion, and to accomplish that end not only by 
the murder of the President and Lieutenant- 
General Grant, but of the Vice-President and 
Secretary of State. It is further ayerred that 
the President being murdered, the Vice-Presi- 
dent becoming thereby President, and as such, 
Commander-in-Chief, the purpose was to mur- 
der him; and as, in the contingency of the 
death of both, it would be the duty of the Sec- 
retary of State to cause an election to be held 
for Ftesident and Vice-President, he was to 
be murdered in order to prevent a "lawAil 
election" of these officers; and that by all 
these means, "aid and comfort" were to be 
given " the insurgents engaged in armed re- 
bellion against the United States," and " the 
subversion and overthrow of the Constitution 
and laws of the United States" thereby 
effected. That such pleading as this would 
not be tolerated in a civil court, I suppose 
every lawyer will concede. It is argumenta- 
tive, and even in that character unsound. 
The continuance of our Government does not 
depend on the lives of any or of all of its pub- 
lic servants. As f^t, or law, therefore, the 
pleading is fatally defective. The Govern- 
ment has an inherent power to preserve itself, 
which no conspiracy to murder, or murder, 
can in the slightest degree impair. And the 
result which we have just witnessed proves 
this, and shows the folly of the madman and 
fiend by whose hands our late lamented Pres- 
ident fell. He, doubtless, thought that he had 
done a deed that would subvert the " Consti- 
tution and laws." We know that it has not 
had even a tendency to that resulL Not a 
power of the Government was suspended ; all 
progressed as before the dire catastrophe. A 
cherished and almost idolised citiien was 
snatched from us by the assassin's arm, but 
there was no halt in the march of the Govern- 
ment. That continued in all its majesty 
wholly unimpeded. The only effect was to 
place the nation in tears, and drape it in 
mourning, and to awake the sympathy, and 
excite the indignation of the world. 

n. But this mode of pleading renders, it 
would seem, inapplicable, the rules of evi- 
dence known to the civil courts. It justifies, 
in the opinion of the Judge Advocate and the 
Court for what has been done would not have 
been aone), a latitude that no civil court 
would allow,*as in the judgment of such a 
court the accused, however innocent, could 
not be supposed able to meet it. Proof has 
been received, not only of distinct offenses 
from those charged, but of such offenses com- 
mitted by others than the parties on trial. 
Even in regard to the party himself, other of- 
fenses alleged to have been previously com- 
mitted by him can not be proved. At one time 
a different practioe proTailed in England^ and 
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docs now, it is belieTed, in some of the Conti- 
nental goTernments. But since the days of 
Lord Holt (a name Tene rated by lawyers and 
all admirers of enlightened jurisprudence), it 
has not preTailed in England. In the case of 
Harrison, tried before that judge for murder, 
Uie counsel for the Goyernment offered a wit- 
ness to prore some felonious design of the 
prisoner three years before. Holt indignantly 
oxclaimed, "Hold I hold I what are you doing 
row? How can he defend himself from 
('linrgcs of which he has no notice ? And how 
many insucs are to be raised to perplex me 
and the jury? Away I away I that ought not 
U) be — that is nothing to the matter." 12 State 
TViaUy 838-874. I Afer to this case, not to as- 
jiail what has been done in these cases contrary 
to this rule, because I am bound to infer that 
before such a commission as this the rule has 
no legal force. If, in a civil court, then, these 
pHirtics would be entitled to the benefit of this 
rule, one never departed Arom in such courts, 
the^ would not hare had proved against them 
crimes alleged to have been committed by oth- 
i'VAf and having no necessary or legal connec- 
tion with those charged. With the same view, 
and not denying the right of the Commission 
in the particular case I am about to refer to, 
but to show that the Constitution could not 
have designed to subject citizens to the prac- 
tice, I cite the same judge to prove that in a 
civil court those parties could not have been 
legally fettered during their trial. In the case 
of Cranbum^ accused as implicated in the " aa- 
MAssination plot," on trial before the same 
judge, Holt put an end to what Lord Campbell 
terras " the revolting practice of trying prison- 
ers in fetters." Hearing the clanking of 
chains, though no complaint was made to him, 
he Haid, "I should like to know why the pris- 
oner is brought in ironed." "Let them be in- 
stantly knocked off. When prisoners are tried 
they should stand at their ease." 13 State 
TtiaU^ 221, 2d Campbell, Lives Chiff Justicesj 
140. Finally, I deny the jurisdiction of the 
Commission, not only because neither Consti- 
tution or laws justify, but, on the contrary, re- 
pudiate it, but on the ground that all the ex- 
perience of the past is against it. Jefferson, 
ardent in the prosecution of Burr, and solicit- 
ous for his conviction, from a firm belief of his 
guilt, never suggested that he should be tried 
before any other than a civil court. And in 
that trial, so ably presided over by Marshall, 
the prisoner was allowed to " stand at his 
case ;" was granted every constitutional priv- 
ilege, and no evidence was permitted to be 
given against him but such as a civil court 
recognizes; and in that case, as in this, the 
overthrow of the Government was the alleged 
purpose, and yet it was not intimated in any 
quarter that he could be tried by a military 
tribunal. In England, too, the doctrine on 
which this prosecution is placed is unknown. 
Attempts were made to assassinate George the 
Third and the present Queen, and Mr. Perci- 
val, then Prime Minister, was assassinated as 
he entered the House of Commons. In the first 
two instances, the design was to murder the 
)ommander-in-chief of England's army and 



navy, in whom, too, the whole war ponireT «f 
the Government was also vested ; in the lu^ 
a secretary, clothed with powera at great, s* 
least, as those that belong to our Secretary of 
State ; and yet, in each, the parties . aeciiMd 
were tried before a civil court, no one sag ge i t 
ing any other. And during the period of tlit 
French Revolution, when its principles, if 
principles they can be termed, were being io- 
culcated in England to an extent that alarmedl 
the Government, and caused it to exert every 
power it was thought to possets to frustrate 
their effect, when the writ of habeeu earptu was 
suspended, and arrests and prosecutions re- 
sorted to almost without limit, no one suggest- 
ed a trial, except in the civil courts. And 
yet the apprehension of the Government was, 
that the object of the alleged conspirators was 
to subvert its authority, bring alK>ut its otct^ 
throw, and subject the kingdom to the horrors 
of the French Revolution, then shocking tlie 
nations of the world. Hardy, Home Tooke^ 
and others, were tried by civil courts, and 
their names are remembered for the principles 
of freedom that were made triumphant mainly 
through the efforts of " that great genius," in 
the words of a modern English statesman (Ear! 
Russell), " whose sword and buckler protected 
justice and freedom during the disastrous pe- 
riod;" having "the tongue of Cicero and the 
soul of Hampden, an invincible orator and an 
undaunted patriot." Frskine. 

As it was, these trials were conducted in so 
relentless a spirit, and, as it was thought, with 
such disregard of the rights of the subject, 
that the administration of the day were not 
able to withstand the torrent of the people's 
indignation. What would have been their 
fate, individually as well as politically, if the 
cases had been tried before a military commis- 
sion, and life taken ? Can it be that In this 
particular an American citiien is not entitled 
to all the rights that belong to a British sub- 
ject? Can it be that with us Executive power 
at times casts into the shade and renders all 
other power subordinate? An American 
statesman, with a world-wide reputation, long 
since gave answer to these inquiries. In a 
debate in the Senate of the United States, in 
which he assailed what he deemed an unwar- 
ranted assumption of Executive power, he 
said, "the first object of a free people is the 
preservation of their liberties, and liberty is 
only to be maintained by constitutional res- 
traints and just divisions of political power." 
" It does not trust the amiable weaknesses of 
human nature, and, therefore, will not^ per- 
mit power to overstep its prescribed limits^ 
though benevolence, good intent, and patri- 
otic intent come along with it." And lis 
added, "Mr. President, the contest for ages 
has been to rescue liberty from the grasp of 
Executive power." "In the long list of the 
champions of human freedom there is not one 
name dimmed by the reproach of advoca- 
ting the extension of Executive authority." 
Thoughts so eloquently expressed appeal with 
subduing power to every patriotic heart, and 
demonstrate that Webster, if here, would be 
heard raising his mighty voice against the jo- 
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ritdiction of thiB CommiBsion — a jarisdiotion 
placed upon Exeontiye authority alone. Bat it 
has been urged that martial law warrants such 
a commission, and that such law preTails here. 
The doctrine is belicTed to' be alike indefensible 
and dangerous. It is not, howeyer, necessary 
to inquire whether martial law, if it did pre- 
vail, would maintain your jurisdiction, as it 
does not preyail. It has never been declared 
by any competent authority, and the civil courts 
we know are in the full and undisturbed exer- 
cise of all their functions. We learn, and the 
fact is doubtless true, that one of the parties, 
the very chief of the alleged conspiracy, has 
been indicted, and is about to be tried before 
one of those courts. If he, the alleged head 
and fh)nt of the conspiracy, is to be and can 
be so tried, upon what ground of right, of 
fairness, or of policy can the parties who are 
charged to have been his mere instruments be 
deprived of the same mode of trial? It may 
be said that in acting under this commission 
you are but conforming to an order of the 
President, which jou are bound to obey. Let 
me examine this for a moment. If that order 
merely authorises you to investigate the cases 
and report the facts to him and not to pro- 
nounce a judgpnent, and is to that extent legal, 
then it is because the President has the power 
himself, without such a proceeding, to punish 
the crime, and has only invoked your assist- 
ance to enable him to do it the more justly. 
Can this be so? Can it be that the life of a 
citizen, however humble, be he soldier or not, 
depends in any case on the mere will of the 
President? And yot it does, if the doctrine be 
sound. What more dangerous one can be im- 
agined ? Crime is defined by law, and is to be 
tried and punished under the law. What is 
murder, treason, or conspiracy, and what is 
admissible evidence to prove either, are all 
logal questions, and many of them, at times, 
difficult of correct solution. What the facts 
are may also present difficult inquiries. To 
pass upon the first, the Constitution provides 
courts consisting of judges selected for legal 
knowledge, and made independent of Execu- 
tive power. Military judges are not so selec- 
ted, and so far from being independent, are 
absolutely dependent on such power. To pass 
upon the latter, it provides juries as being not 
likely to "partake of the wishes and opinions 
of the Govemmejit." But if your function is 
only to act as aids to the President, to enable 
him to exercise his function of punishment, 
and as he is under no obligation by any law to 
call for such aid, he may punish upon his own 
unassisted judgment, and without even the 
form of a trial. In conclusion, then, gentle- 
men, I submit that your responsibility, what- 
ever that be, for error, in a proceeding like 
this, can find no protection in Presidential 
authority. Whatever it be, it grows out of the 
laws, and may, through the laws, be enforced. 
I suggested in the outset of these remarks that 
that responsibility in one contingency may be 
momentous. I recur to it again, disclaiming, 
as I did at first, the wish or hope that it would 
cause ycu to be wanting in a single particular 
of what you may believe to be your duty, but 



to obtain your best and most matured judg- 
ment. The wish and hope disclaimed would be 
alike idle and discourteous ; and I trust the 
Commission will do me the justice to believe 
that I am incapable of falling into either 
fault. 

Responsibility to personal danger can never 
alarm soldiers who have faced, and will ever 
be willing in their country's defense to face, 
death on the battle-field. But there is a re- 
sponsibility that every gentleman, be he soldier 
or citiien, will constantly hold before him. 
and make him ponder — ^responsibility to thr 
Constitution and laws of his country and un 
intelligent public opinion — and prevent hii» 
doing anything knowingly that can justly sub- 
ject him to the censure of either. I have said 
that your responsibility is great. If the com- 
mission under which you act is void and confers 
no authority, whatever you may do may in- 
volve the most serious personal liability. Cases 
have occurred that prove this. It is sufficient 
to refer to one. Joseph Wall, at the time the 
offense charged against him was committed, 
was Governor and commander of the garrison 
of Goree, a dependency of England, in Africa. 
The indictment was for the murder of Benja- 
min Armstrong, and the trial was had in Jan- 
uary, 1802, before a special court, consisting 
of Sir Archibald McDonald, Chief Baron of 
the Exchequer; Lawrence, of the King's 
Bench, and Rocke, of the Common Pleas. The 
prosecution was conducted by Law, then Attor- 
ney General, afterward Lord Ellenborough. 
The crime was committed in 1782, and under a 
military order of the accused, and the sentence 
of a regimental court-martial. The defense 
relied upon was, that at the time the garrison 
iwas in a state of mutiny, and that the deceased 
took a prominent part in it; that, because of 
the mutiny, the order for the court-martial was 
made, and that the punishment which was in- 
flicted and said to have caused the death, was 
under its sentence. The offense was purely a 
military one, and belonged to the jurisdiction 
of a military court, if the facts relied upon by 
the accused were true, and its judgpnent const!* 
tuted a valid defense. The court, however, 
charged the jury, that if they found that there 
was no mutiny to justify such a court-martial 
or its sentence, they were void, and furnished 
no defense whatever. The jury so finding, 
found the accused gn^ilty, and he was soon after 
executed. 28 St. TV., 51, 178. The application 
of the principle of this case to the question I 
have considered is obvious. In that instance 
want of jurisdiction in the court-martial was 
held to be fatal to its judgment as a defense for 
the death that ensued under it. In this, if the 
Commission has no jurisdiction, its judgment 
for the same reason will be of no avail, either 
to Judges, Secretary of War, or President, if 
either shall be called to a responsibility for 
what may be done under it Again, upon the 
point of jurisdiction, I beg leave to add that 
the opinion I have endeavored to maintain is 
believed to be the almost unanimous opinion 
of the profession, and certainly is of every 
judge or court who has expressed any. 

In Maryland, where such commissions have 
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been and are held, the Judge of the Criminal 
Oouri of Baltimore recently made it a matter 
of special charge to the grand jurj. Judge 
Bond told them: "It has come to my knowl- 
edge that here, where the United States Court, 
presided over by Chief Justice Chase, has al- 
ways been unimpeded, and where the Marshal 
of the United States, appointed by the Presi- 
dent., selects the jurors, irresponsible and un- 
lawful military commissions attempt to exercise 
criminal jurisdiction oyer citisens of this 
State, not in the military or naval service of 
the United States, nor in the militia, who are 
charged with offenses either not known to the 
law, or with crimes for which the mode of trial 
and punishment are proTided by statute in the 
courts of the land. That it is not done by the 
paramount authority of the United States, your 
attention is directed to article 6, of the Con- 
stitution of the United States, which says: *Mo 
person shall be held to answer for a capital or 
otherwise infamous crime, unless on a present- 
ment or indictment of a grand jury, exoept in 
cases arising in the land or nayal forces, or in 
the militia when in actual senriee in time of 
war or public danger.' " &ieh perttmt exereiti^ 
tuch unlaui/ul juritdietian are Uable to indiehnaii 
by you^ at well om retponaible in dvU actUmt to the 
parliet. In New York, Judge Peckham, of the 
Supremo Court of that State, and speaking for 
the whole bench, charged the grand jury as 
follows : 

" The Constitution of the United States, Ar- 
ticle 5, of the amendments, declares that 'no 
person shall be held to answer for a capital or 
otherwise infamous crime, unless on present- 
ment or indictment of a grand jury, except in 
cases arising in the land or naral forces, or in 
the militia, when in actual serTice in time of 
war or public danger.' 

''Article 6 declares that, *in all criminal 
prosecutions, the accused shall enjoy the right 
to a speedy and public trial.' 

'^Article 8, section 2, declares that 'the trial 
of all crimes, except in cases of impeachment, 
shall be by jury,' etc. 

''These proyisions were made for occasions 
of great excitement, no matter from what 
cause, when passion, rather than reason, might 
preyail. 

" In ordinary times, there would be no occa- 
sion for such guards, as there would be no dis- 
position to depart from the usual and estab- 
lished modes of trial. 

"A great crime has lately been committed 
that has shocked the ciyiliied world. £yery 
right-minded man desires the punishment of 
the criminals, but he desires that punishment 
to be administered according to law, and 
through the judicial tribunals of the country. 
No star-chamber court, no secret inquisition, 
in this nineteenth century, can oyer be made 
acceptable to the American mind. 

"If none but the guilty could be accused, 
then no trial could be necessary— execution 
should follow accusation. 

"It is almost as necessary that the public 
should haye undoubted faith in the purity 
of criminal justice, as it is that justice in 
fact be administered with integrity. 



" Grave doobti, to ray the least, exbt in tlw 
minds of intelligent men as to the eonatita* 
tional right of the recent military oommi»> 
sions at Washington to sit in judgment upon 
the persons now on trial for their liyes befors 
that tribunal. Thoughtful men feel aggrieyed 
that suoh a commission should be estaUishad 
in this free country, when the war is oyer, and 
when the common-law courts are open and 
accessible to administer jnstice, aocording ts 
law, without fear or fayor. 

" What remedy exists 7 None whateyer, eB» 
eept through the power of publio sentiment. 

"As citisens of this free country, haying as 
interest in its prosperity and good name, wc 
may, as I desire to do, in all courtesy and 
kindness, and witlv all proper respect, ezprera 
our disapprobation of this eoursa in our 
rulers in Washington. 

"The unanimity with which the leading 
press of our land has condemned this mod* 
of trial, ought to be gratifying to every patriot. 

"Every citiien is interest^ in the preserva- 
tion, in their purity, of the institutions of his 
country ; and you, gentlemen, may make so^ 
presentment on this subject, if any, as yonr 
judgment may dictate." 

The reputation of both of these judges Is 
well and favorably known, and their authority 
is entitled to the greatest deference. 

Even in France, during the consulship of 
Napoleon, the institution of a military eom- 
mission for the trial of the Prince Due d'En- 
hien, for alleged conspiracy against his life, 
was, to the irreparable injury of his reputa- 
tion, ordered by Napoleon. The trial was had, 
and the Prince was at once convicted and ex- 
ecuted. It brought upon Napoleon the con- 
demnation of the world, and is one of the 
blackest spots in his character. The case of 
the Duke, says the eminent historian of the 
Consulate and the Empire, furnished Napo- 
leon "a happy opportunity of saving his glory 
from a stain," which he lost, and adds, with 
philosophic truth, that it was " a deplorable 
consequence of violating the ordinary formt c/ 
jtutice^^* and further adds, " to defend social 
order by conforming to the etriet rules and/ormt 
of justice^ without allowing any feeling of re- 
venge to operate, is the great lesson to be 
drawn from these tragical events." Thief'i 
History, etc,, 4 vol^ 818, 822. 

Upon the whole, then, I think I shall not be 
considered obtrusive if I again invoke the 
Court to weigh well all that I have thought it 
my duty to urge upon them. I feel the duty 
to be upon me as a citizen sworn to do what I 
can to preserve the Constitution, and the prin- 
ciples on which it reposes. As counsel of one 
of the parties, I should esteem myself dishon- 
ored if I attempted to rescue my client from a 
proper trial for the offense charged against 
her, by denying the jurisdiction of the Com- 
mission, upon grounds that I did not con- 
scientiously believe to be sound. And, in 
what I have done, I have not more had in 
view the defense of Mrs. Surratt, than of the 
Constitution and the laws. In my view, in 
this respect, her cause is the cause of every 
citisen. And let it not be supposed that I am 
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Meking to seoure impunity to any one who 
may haye been guilty of the horrid crimeB of 
the night of the 14th of April. Orer these the 
oiril courts of this District have ample juris- 
diction, and will faithfully exercise it if the 
eases are remitted to them, and guilt is le- 
gally established, and will surely award the 
punishment known to the laws. God forbid 
thai Buoh crimes should go unpunished I In 
the black catalogue of offenses, these will for- 
ever be esteemed the darkest and deepest ever 
committed by sinning man. And, in common 
with the ciTilised world, do I wish that every 
legal punishment may be legally inflicted 
ftpon all who participated in them. 

A word more, gentlemen, and, thanking you 
tar your kind attention, I shall have done. As 
yon have discoYered, I have not remarked on 
the eyidence in the case of Mrs. Surratt, nor is 
it my purpose; but it is proper that I refer to 
her case, in particular, for a single moment 
Thai a woman, well educated, and, as far as 
we can judge from all her past life, as we hare 
it in evidence, a dcTOut^Christian, ever kind, 
affsetionate and charitable, with no motive 
lUaoloted to us that could have caused a total 
change in her very nature, could have partici- 
pated in the crimes in question it is almost 



impossible to believe. Such a belief can only 
be forced upon a reasonable, unsuspecting, 
unprejudiced mind, by direct and uncontra- 
dicted evidence, coming from pure and per- 
fectly unsuspected sources. Have we these? 
Is the evidence uncontradicted ? Are the two 
witnesses, Weichmann and Lloyd, pure and' 
unsuspected? Of the particulars of their evi- 
dence I say nothing. They will be brought 
before you by my associates. But this con- 
clusion in regard to these witnesses must bo, 
in the minds of the Court, and is certainly 
strongly impressed upon my own, that, if the 
facts which they themselves state as to their 
connection and intimacy with Booth and 
Payne are true, their knowledge of the pur- 
pose to commit the crimes, and their partici- 
pation in them, is much more satisfactorily 
established than the alleged knowledge and 
participation of Mrs. Surratt As far, gentle- 
men, as I am concerned, her case is now in 
your hands. REYERDY JOHNSON. 

June 16, 1866. 

As associate counsel for Mrs. Mary E. Sur- 
ratt, we concur in the above. 

FREDERICK A. AIKEN, 
JOHN W. CLAMPITT 
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Jura 28, 1865. 

May UpUate the Court : The first great ques- 
iion — a qoeBtion that meets us at the thres- 
hold — ^is, do you, gentlemen, constitote a court, 
and haTO you jurisdiction, as a court, of the 
persons accused, and the crimes with which 
they are charged ? If you haye such jurisdic- 
tion, it must have been conferred by the Con- 
stitution, or some law consistent with it, and 
carrying out its proTisions. 

1. The 6th article of the Constitution de- 
clares : 

"That the judicial power of the United 
States shall be vested in one Supreme Court, 
and in such ir^ferior courts as Congress may, 
from time to time, ordain and establish; " and 
that " the judges of both Supreme and it\ferior 
antrtt shall hold their offices during good be- 
havior." 

Under ifUs prorision of the Constitution, 
none but courts ordained or established by 
Congress can exercise judicial power, and 
those courts must be composed of judges who 
hold their offices during good behavior. They 
must be independent judges, free from the in- 
fluence of Executive power. Congress has not 
"ordained and established" you a court, or 
authorised you to call these parties before you 
and sit upon their trial, and you are not 
" judges " who hold your offices during good 
behavior. You are, therefore, no court under 
the Constitution, and have no jurisdiction in 
these cases, unless you obtain it from some 
other source, which overrules this constitu- 
tional provision. 

The President can not confer judicial power 
upon you, for he has it not. The executive^ not 
the judicial^ power of the United States is 
vested in him. His mandate, no matter to 
what man or body of men addressed, to try, 
and, if convicted, to sentence to death a citi- 
zen, not of the naval or military forces of the 
United States, carries with it no authority 
which could be pleaded in justification of the 
sentence. It were no better than the simple 
mandate to take A B, C D, £ F, and G. H, and 
put them to death. 

2. The President, under the 6th amendment 
to the Constitution, may constitute courts pur- 
suant to the Articles of War, but he can not 
give them jurisdiction over citixens. This ar- 
ticle provides that " no person shall be held to 
answer for a capital or otherwise infamous | 
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crime, unless on a presentment or IndietaMit 
of a grand jury, exe^t m eases anam§ m fftt 
Umd or naval far et$^ or in the militia wkm w meimi 
service in time qf war or public danger. 

The presentment and indictment of a eraad 
jury is a thing unknown and inoonsiaUni 
with your commission. You haye nothing sf 
the kind. Neither you nor the law oiBoani 
who control your proceedings seem to haTa 
thought of any such thing. These defendaotf 
did not and do not belong to the " lamd €r m^ 
vol forces" of the United States — ^nor wavs 
they " militia J in time of war or pubUe dangar^ m 
actual service" The Constitution, therefore, la 
the article above cited, expressly says: xm 
skaU not hold t/iem to answer to any of the ea^ 
ital and infamous crimes with which they are 
charged. 

Is not a single, direct, constitutional prohl* 
bition, forbidding you to take jurisdiction in 
these cases, sufficient? If it be not, read the 
provision of the 8d section of the 8d artiele. 
It is as follows: 

" The trial of all crimes, except in cases of 
impeachment, shall be by jury" 

But lest this should not be enough, in their 
anxious care to provide against the abuses 
from which England had recently escaped, and 
which were still fresh in the memories of 
men — as the Star Chamber, the High Commis- 
sion Courts, and their attendant enormities— 
the framers of the Constitution further pro- 
vided, in the 6th amendment, that — 

''In all criminal prosecutions the accused 
shall enjoy the right to a speedy and publie 
trial by an impartial jury of the State and dia> 
trict wherein the crime shall have been com* 
mitted." 

Now, whence, and what, is the authority 
which overrules these distinct constitutional 
prohibitions, and empowers you to hold these 
citizens to answer, despite the mandated of the 
Constitution forbidding you? 

Congress has not attempted to grant you the 
power; Congress could not grant it. A law 
to that efifect, against the constitutional prohi- 
bition, would be merely void. Congress has 
authorized the suspension of the writ of km- 
be<u corpuSy as the Constitution permits TArt. 1^ 
Sec. 9) ; but the Constitution does not tnereby 
permit the military to try, nor has Congress 
attempted to deliver over to the military for 
trialy judgment^ and execution^ American citiMemSf 
not in the land or naval forces or in the mill- 
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tK» in ftctaal serrioe, whm aeeund qf crime. 
Oongress and the President, the law-making 
power, were incompetent to this, and hare not 
attempted it. Whence, then, comes the dis- 
pensation with the constitutional prohibi- 
tion ? Where and wheuce is the affirmative 
grant of jurisdiction under which you pro- 
pose to try, and, if conTicted, pass sentence 
upon these men,oitixensof the United States — 
not soldiers, not militia-men — ^but citizens, en- 
gaged in the ordinary aTocations of life? I 
am not permitted to know. Congreu has not 
in any form attempted to riolate or impair the 
Constitution. They hare suspended the writ 
of habeas corpus; this goes to imprisonment — 
not trial, conviction, or punishment. This is 
the extreme limit to which the law-making 
poiwer is permitted to go, and it is only in 
OAflos of strong necessity that this is permit- 
tad. Congress has repealed so much of the 
lOQd section of the act of September 24, 1789, 
as required that in all capital cases twelve 
petit jurors should be summoned from the 
ooanty in which the offense was committed 

ipar. 221, sec. 102, repealed July 16, 1862, page 
,164, sec. 22), but has preserved all other legal 
provisions made in aid of the Constitution to 
protect oitixens from the oppression of unreg- 
ulated and unrestrained Executive power. 
nio accused shall be tried upon an indictment 
or presentment of a grand jury. If two or 
more crimes of a like nature be charged, they 
must be set forth in separate counts. (Act of 
February 26, 1868, sec. 117.) You may not 
compel an accused to answer to a loose story 
or accusation of several crimes in one count. If 
the crime charged be treason, which this paper 
approaches more nearly than anything else, 
the accused shall have a copy of the indict- 
ment, and a list of the jury, and of all the 
witnesses to be produced on the trial for prov- 
ing the said indictment (mentioning the 
names and places of abode of such witnesses 
and Jurors), delivered unto him at least three 
entire days before ho shall be tried for the 
same ; and in other capital offenses, shall have 
such copy of indictment and list of the jury 
two entire days, at least, before the trial. (Act 
of April 80, 1790, sec. 24, p. 221.) 

Against this array of constitutional and 
legal prohibition and regulation, I know of 
nothing that can be adduced, except, perhaps, 
an Executive order authorizing, by direct man- 
date or implication, the thing to be done which 
the Constitution forbids you to do. If you be 
prooeeding in obedience to such Executive 
mandate, and if that give jurisdiction, still 
you proceed in a form and manner which the 
Constitution and law expressly forbid. If my 
clients be charged with treason or murder (and 
I conjecture they are charged with murder, at 
least), they must be proved to have been pres- 
enty aiding in or actually commiting the overt act^ or 
alleged murder. For either of these the punish- 
ment on conviction is death. The Judge Ad- 
vocate has been unable, in the cases of Arnold 
and Mudd, to present any evidence remotely ap- 
proaching that prescribed by the Constitution 
and the laws as the condition of conviction ; 
and yet I am led to infer that he will claim a 



conviction of one or both of them on the 
proof presented. What is the profession, on 
this and on the other side of the Atlantic, to 
think of such administration of criminal ju* 
rispriidence 7 — for this, the first of our State 
trials, will be read with avidity everywhere. 
I ask the officers of the Government to think 
of this carefully now, lest two or three years 
hence they may not like to hear it named. 

But we may mistake the whole case as it pre- 
sents itself to the mind of the Judge Advocate. 
We are here as counsel for the accused, but are 
not allowed to know explicitly with what 
crime, defined by law, any one of them is charged, 
or what we are here to defend. No crime 
known to the law is legally charged in the 
paper which is here substituted for an in- 
dictment. In this paper three distinct crimes 
are strongly hinted at in a single charge, to 
each of which different rules of law and evi- 
dence are applicable, and different penalties 
are attached ; and I had wished to know, so 
that I might shape the defense of my clients 
accordingly, for which alleged or intimated 
crime any one, or each, or all of them, are to 
be tried. The information has been denied na. 
The Judge Advocate puts these parties on 
trial, and refuses (in the most courteous terms) 
to advise their counsel on what law or author- 
ity he rests his claim to jurisdiction ; of what 
crime he intends to convict each or any of tho 
defendants ; in what laws the crimes are do- 
fined and their punishments prescribed ; or on 
what proof, out of the wild jungle of testis 
mony, he intends to rest his claim to convio* 
tions. 

But it has been said, and will perhaps be 
said again, in support of this jurisdiction, 
that the necessities of war justify it — and 
^' silent leges inter arma." So said the Roman 
orator when Rome had become a military des- 
potism, and ceased forever to have liberty, and 
when she retained law only as the gift or by 
the permission of the ruling despot. " Tks 
law is silent amid arms J* Yes, it is so in a con- 
quered country, when the victorious general 
chooses to put the law to silence ; for he is an 
autocrat, and may, if he chooses, be a despot. 
But how extravagant is the pretense that a 
bold, and spirited, and patriotic people, bo- 
cause they rise in their majesty and send forth 
conquering armies to rescue the republic, 
thereby forfeit all constitutional and legal pro- 
tection of life, liberty, and property I 

Cases have often arisen, in which robber 
bands, whose vocation is piracy on the high 
seas, or promiscuous robbery and murder on 
land — hostes humani generis — may be lawfully 
put to the sword without quarter, in battle, or 
hung on the yard-arm, or otherwise put to 
death, when captured, according to the neces- 
sities of the case, without trial or other eon* 
viction, except the knowledge of the command- 
ing general that they were taken flagrante bei* 
loj and that they are pirates or land robbers. 
A military court may be called, but it is advisory 
merely ; the general acts, condemns, and ezo- 
cutes. But the Constitution of the Unitsd 
States has nothing to do with this. It dost 
not protect pirates or marauders who are ens*- 
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mies of the hnoiftn raee ; or spies, or eyen ene- 
mies taken in battle. It proteots, not bellig- 
erent enemies, but only citisens and those 
persons not oitisens who, in ciyil life, seek 
and olaim its protection, or aliens who are en- 
gaged in its military or other seryice. The 
power of the commanding g^eneral over these 
•lasses is restrained only by the tuaget of war 
among oiTilised nations. Bat these defend- 
ants are not charged as spies or pirates, or 
armed and organised marauders, or enemies 
eaptured in war, or persons in the land or na- 
Val service of the United States. They belong 
to none of these classes, orer whom military 
discretion or martial law extends, unless they 
extend orer and embrace all the people of the 
United States. 

But if the Jurisdiction in this case exist, 
whether by law or by the power of arms, I re- 
gret that a Military Commission should be 
charged with the trial of these causes. The 
crimes are, as far as hinted at and written about 
in the charge and specifications, all cognisable 
in our civil courts. Those courts are open, un- 
obstructed, without a single impediment to 
the AiU and perfect administration of justice- 
ready and prompt, as they always are, to per- 
form the high duties which the well-known 
principles of law under the Constitution de- 
▼oWe on them. What good reason can be 
giren in a case like this, to a people jealous 
of their rights, for a resort here and now to 
military trials and military executions ? We 
are at the adrent of a new, and I trust a suo- 
oessful, Administration. A taint such as 
this — ^namely, the needless violation of the 
constitutional rights of the citizen — ought not 
to be permitted to attach to and infect it. The 
Jurisdiction of this Commission has to be 
sought dehors the Constitution, and against 
its express prohibition. It is, therefore, at 
least of doubtful validity. If that jurisdic- 
tion do not exist ; if the doubt be resolved 
against it by our judicial tribunals, when the 
law shall again speak, the form of trial by 
this unauthorised Commission can not be 
pleaded in justification of the seizure of prop- 
erty or the arrest of person, much less the in- 
fliction of the death penalty. In that event, 
however fully the recorded evidence may sus- 
tain your findings, however moderate may 
seem your sentences, however favorable to the 
accused your rulings on the evidence, your 
sentence will be held in law no better than the 
rnlings of Judge Lynch 's courts in the ad- 
ministration of lynch law. When the party 
now in power falls — as in the vicissitudes of 
things it must one day fall, and all the sooner 
for a reckless use of its present power — so it 
will be viewed by that party which succeeds 
it This is to be expected, and, indeed, hoped; 
but if, unfortunately, this proceeding be then 
accepted and recorded as a precedent, we may 
haye fastened on us a military despotism. If 
we concede that the exercise of jurisdiction 
claimed is now necessary, and for the best pos- 
sible object, before we consent that it stand as 
m precedent in our jurisprudence, we should 
recall to mind the statesmanlike and almost 
prophetic remarks of Julius C»sar, in the Ro- 



man Senate, on the trial of Lentnlus and kli 
accomplices in Catiline's conspiracy: **Aimm 
i^ftm grew Jrcm ptecedenU good in primcipU; M 
whm the power falU into hande qf men Is9§ em^ 
lightened or leee koneei, a jutt and reaaonmbU pnt^ 
eedeni reeeivee an application contrary to jtuUm 
and reaeon" It is to be remembered that oi 
inal trials involving capital punishment 
not then within the competency of the 
Senate ; and neither the Consul nor the 
ate, nor both of them, had the right to 
demn a Roman oitisen without the ooncurrcncs 
of the people.* 

If you believe you possess the power of Ulll 
and death over the citisens of the United 
States in States where the regular tribtuuJi 
can be safely appealed to, still, for the ssJm of 
our common country and its cherished xnatUap 
tions, do not press that power too far. Oar J»i 
dicial tribunals, at some future day, I haTC nm. 
doubt) will be again in the full exercise of 
their constituted powers, and may think, as m 
large proportion of the legal profession think 
now, that your jurisdiction in these cases iinn 
unwarranted assumption ; and they may trcas 
the judgment which you pronounce, and IIm 
sentence you cause to be executed, as jwu 
own unauthorised acts. 

This assumption of jurisdiction, or this nii 
of a legitimate jurisdiction, not created by law^ 
and not known to the law or to legal men, hat 
not for its sanction even the plea of afettii%i> 
It may be convenienL Conviction may be easier 
and more certain in this Military Commission 
than in our constitutional courts. Inexperi- 
enced as most of you are in judicial investi- 
gations, you can admit evidence which the 
courts would reject, and reject what they would 
admit, and you may convict and sentence on 
evidence which those courts would hold to be 
wholly insufficient. Means, too, may be re- 
sorted to by detectives, acting under promise 
or hope of reward, and operating on the fears 
or the cupidity of witnesses, to obtain and in- 
troduce evidence, which can not be detected 
and exposed in this military trial, but could 
be readily in the free, but guarded, course of 
investigation before our regular judicial tribu- 
nals. The Judge Advocate, with whom chiefly 
rests the fate of these citisens, is learned in 
the law, but from his position he can not be an 
impartial judge, unless he be more than man. 
He is the prosecutos, in the most extended 
sense of the word. As in duty bound, before 
this Court was called, he received the reports 
of detectives, pre-examined the witnesses, pre- 
pared and ofiicially signed the charges, and as 
principal counsel for the Government, eon- 
trolled on the trial the presentation, admis- 
sion and rejection of evidence. In our courts 
of law, a lawyer who has heard his client's 
story, if transferred from the bar to the bench, 
may not sit in the trial of the cause, lest the 
ermine be sullied through the partiality of 
counsel. This is no mere theoretical objec- 
tion — for the union of prosecutor and judge 
works practical injustice to the accused. The 

^Gioero, who waa Consul, Cato, SilanoB, andotbart 
of their aaaociates in the Senate, were afterward tried fair 
tlM maider of the oonapiratort, ooavioted, and tianlsfcii 
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Jadgo Advocate oontrols the admission and 
Tijeotion of evidence — ^knows what will aid 
and what will injure the case of the prosecu- 
tion, and inclines farorablj to tho one, and 
nnfavorablj to the other. The defBBse is met 
with a bias of feeling and opinion on the part 
of the judge who controls the proceedings of 
the Court, and on whom, in great measure, the 
fliste of the accused depends, which morals and 
taw alike reject Let it not be aupposed I cen- 
mm or refleeton^ any one,- for I do not. The 
wrong suffered by the parties accused has its 
root in the vice of this system of trial, which 
I have endearored to expose. 

Because our Chief; so Tcnerated and be- 
loTod (and no one Tcnerated and loved him 
■ore than I), has fallen by the hand of a ruth- 
lets assassin, it ought not to follow that the 
Ooaatitatiota and law should be violated in 
piliiishing men suspected of having compassed 
hki death, or that men not kffoUjf found guilty 
should be sacrificed in vengeance aa vic- 
tima generally because of the crime. 

Ihere may be a lurking feeling among 
mm which tends to this harshness of ret- 
riMitioB, regardless of the innocence of 
those on whom vengeance may fall. Tending 
iothis feeling, exciting or ministering to it, 
WAS the two days' testimony which, without 
other apparent point or purpose, detailed the 
hUnroTS of the Libby Prison ; and the evidence 
llMti in 1861, one of my clients took part in 



the rebellion; and the farther testimony 
(which we showed was utterly fabulous) that 
another of my clients, in 1868 or 1864, enter- 
tained rebel officers and soldiers, and corres- 
ponded with rebels in Richmond. As if to 
say : "What matters it how we try, or whether 
we legally try at all, provided we convict and 
execute men who have been associated with, 
or in sympathy with, monsters such as those 7^ 
Homer makes Achilles immolate, at the fune* 
ral pyre of Patroclus, twelve Trojan captives, 
simply because they were Trojans, and because 
Patroclus had fallen by a Trojan hand. If 
that principle of judicial action be adopted 
here^ it were surely not too much to sacrifice 
to the manee of one so beloved and honored as 
our late Chief Magistrate a little lot of rebel 
sympathisers, because, like the assassin, some 
of them, at some time, participated in the ro* 
hellion, or gave aid and comfort to rebels. 
If this course of reasoning do not develop tho 
object of that strange testimony, I know not 
how to read iL Indeed, a position taken by 
the learned Assistant Judge Advocate, in dis- 
cussing my objection to the part of that evi- 
dence wMch relates to my clients, goes to 
this — and even beyond it — ^namely, that parti- 
cipation in the rebellion was participation im 
the assassination, and that the rebellion itself 
formed part of the conspiracy for whioh those 
men are on trial here. 
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Ma^f Upleaie the Court: 

At the earnest request of the widowed mother 
and estimable sisters of the aooused, I have 
consented to act as his counsel in the case now 
before the Court. 

It is a source of some embarrassment to the 
oonnsel for the accused that the Judge Adro- 
eate General has seen fit not to open this case 
with a brief statement of the law upon which 
this prosecution is founded. It would have 
been a great, and, as be thinks, proper assist- 
ance to the accused and his counsel to haye 
known with more accuracy than is set out in 
the charge, the special offense for which he is 
arraigned. In the absence of such opening 
Statement, the accused can only discuss the law 
on which he supposes the Judge Advocate to 
rely. 

While the counsel for the accused does not, 
and can not, concede the question of jurisdic- 
tion, it is not proposed by him to discuss the 
question of the jurisdiction of this Court over 
the accused in this case, except so far as may 
be necessary incidentally in discussing the 
effect of General Order No. 141. The question 
of the general jurisdiction he will leave in 
abler hands. 

But, supposing this Court should be entirely 
•atisfied that they have jurisdiction, another, 
and, as the counsel for the accused thinks, a 
more important question arises ; and that ques- 
tion is : What is the law governing the several 
offenses with which the accused stands charged, 
and what is the law prescribing the punish- 
ment thereof? I shall first consider what is 
the law governing the case as to the crime and 
the punishment, upon the hypothesis that mar- 
tial law generally was in force in the District 
of Columbia on the 14th of April, 1866, and 
still so continues in force; and I shall, in the 
second place, consider whether martial law did, 
in fact, exist within the District of Columbia 
on the 14th of April, and does now exist, and 
to what extent. 

In time of peace, the civil law is adminis- 
tered by civil tribunals, whose mode of pro- 
oednre and jurisdiction are clearly defined; in 
time of war, justice is administered in the ene- 
my's country, occupied by the belligerent, and 
also in that part of the belligerent's own coun- 
try which is under martial law, by military j 
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commissions, according to a system of joiia- 
prudence sometimes called the common law of 
war. In this changed condition of thing% the 
military commission supersedes the civil tri- 
bunal, and the common law of war supersedes 
the civil law; but the rules of the common law 
of war are as clearly defined as are those of 
the civil law, and the jurisdiction of the mill- 
tary commission is as accurately defined as the 
jurisdiction of the civil tribunid. The oos^ 
mon law of war determines the manner im 
which a military commission, chai^ged with |tt 
administration, shall be organised, the moda in 
which proceedings before it shall be condneis^, 
the rules by which it shall determine quesUons 
of evidence arising in the course of the trial, 
and the penalty to which it shall sul^eei tha 
accused upon conviction. 

By this law a military commission must hi 
organised in the manner in which courts-ouus 
tial are organised, and its proceedings most 
conform to the manner of proceedings before 
courts-martial, and be conducted according to 
the rules prescribing the mode and manner ot 
conducting proceedings before these tribunals. 

By the same common law of war, the jurisr 
diction of a military commission as to persons 
and offenses is also limited and defined. A 
military commission possesses no power to tvj 
a person in the army or navy of the United 
States for any offense provided for in the arti- 
cles of war. It has no jurisdiction in the case 
of a soldier charged with disobedience of or* 
ders, desertion, etc. Offenses of this nature^ 
and committed by persons subject to militan 
law, are expressly cognisable before the mil^ 
tary courts created by that law, and known ss 
courts-martial. If, in time of peace, a soklier 
commit an offense against the civil law net 
provided for in the articles of war, he is siir> 
rendered up to the civiljurisdictiontobe tried; 
and if he commit such an offense in time of 
war in a district subject to martial law, he will 
be tried by military commission, which, in eneh 
district, supersedes the civil courts in tho a^ 
ministration of justice. It is, therefore, appa- 
rent that everything in the organisation of ths 
military commission, or in the manner of coB*. 
ducting proceedings before it, from the filing 
of the charges and specifications, down to the 
final decision of the court, and iis jurisdictka 
as to persons, is not entirely within the dis-. 
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eretion of the Commander-in-Chief or of the 
commission itself, but is subject to the estab- 
lished rules and principles of the common law 
of war, which calls it into existence, to admin- 
ister justice according to those rules and prin- 
ciples. — 

What are these rules and principles ? They 
are clearly indicated in article 6 of General 
Order No. 100 (already in CTidence in this 
case), which is as follows: 

*<All oiril and penal law shall continue to 
take its usual course in the enemy's places and 
territories under martial law, unless inter- 
rupted or stopped by order of the occupying 
military power; but all functions of the hostile 
goTernment — ^legislatire, executive or adminis- 
iratire — whether of a general, provincial or 
local character, oeaseninder martial law, or con- 
tiBue only with the sanction, or, if deemed 
necessary, the participation, of the occupier or 
Invader." 

This order proves that, in the enemy's coun- 
try, under martial law, the civil and penal 
law shall remain as the rule of conduct and law 
of the people, unless interrupted by express 
command. In the absence of any command 
interrupting the operation of the civil and 
penal law, what is the law over that portion of 
the enemy's territory to which this order refers? 
Martial law certainly prevails, because the 
territory referred to is described as territory 
under martial law. The civil and penal law 
of the country also prevails, because the order 
expressly declares that it shall continue. It is 
apparent, therefore, that two systems of juris- 
prudence prevail at the same time on the same 
territory; one, the system which martial law 
establishes, and known as the system of the 
oommon law of war, and the other, the system 
in force over the territory at the time of its 
conquest. But the latter system, although pre- 
vailing, can not be enforced, except by the con- 
queror, for the article further provides that all 
the "functions of the hostile government, 
legislative, executive or administrative, whether 
of a general, provincial or local character, 
oease under martial law, or continue only with 
the sanction, or if deemed necessary, the par- 
ticipation, of the occupier or invader." 

Judicial power is one of the functions of 
government, and is specifically designated in 
the order by the word "administrative." All 
the ftinctions of the government, including the 
administrative functions, must cease under 
martial law; but still, by the terms of the 
ovdej*, the civil and penal law shall continue 
and take its course, and be administered. By 
whom? By what tribunals? The civil courts 
csn no longer exercise functions of their admin- 
ifllering the law, and military courts administer, 
not civil and penal law, but military law and 
tkt common law of war. Article 18 of the 
oi^er referred to says : 

^Military jurisdiction is of two kinds : first, 
that which is conferred and defined by statute; 
teeond, that which is derived from the common 
IftW of war." 

How, then, can a military Jurisdiction ad- 
ttiaister civil and penal law? There is but one 
MlmUon to the difilcuUy, and it is in the appli- 



cation of the principle lying at the foundation 
of the common law of war, and determining 
the system of jurisprudence known by that 
name, and it is this: That where, by virtue of 
the existence of martial law, the common law 
of war is required to be administered, the civil 
and penal law of the territory subject to mar- 
tial law becomes part of that common law of 
war, and, as such, is to be administered by 
military tribunals, under military modes of 
procedure, with the same effect in securing the 
rights of litigants and the punishment of crimes 
as if administered by civil tribunals, accord- 
ing to the modes provided and adopted in the 
civil courts. 

I do not mean to contend that the code of the 
common law of war is exclusively made up of 
the civil and penal law of the country which 
has become subject to martial law, but that the 
civil and penal law becomes a part of the com- 
mon law of war in all cases to which it is ap- 
plicable. Under martial law many acts become 
crimes which are innoxious and innocent in 
time of peace and under the civil code, and 
which are not, therefore, provided against in 
the civil and penal law. 

In regard to the trial of persons arraigned 
for any of this class of crimes, the Commission 
must conform in its action, as nearly as may be, 
to the authenticated precedents of the common 
law of war, and administer justice with sound 
discretion; but in regard to the trial of persons 
arraigned for offenses created and recognised 
by the civil and penal law, the Commission 
must administer, as part of the common law of 
war, the civil and penal law as it is written. 
The civil and penal law becomes part of the 
common law of war by the fact of the inaugu- 
ration of martial law. 

It is true the operation of this principle may 
be interrupted by order of the occupying mil- 
itary power, in the exercise of an authority 
derived from, and limited by, the military ne- 
cessity; but the right to interrupt the operation 
of the principle by special order, shows that the 
principle continues in force until the interrupt- 
ing order is promulgated. It may, however, 
be contended that a special order in such case 
is not necessary according to the laws of war, 
and would not be required except for the 
mandate of section 6, above quoted from. If 
this is true, then the principle for which I have 
contended should be stated with a qualification, 
and the civil and penal law of the country sub- 
ject to martial law becomes a part of the com- 
mon law of war, except as to such parts thereof 
as military necessity requires should be sus- 
pended. Section 8 of General Order No. 100 
provides as follows: 

"Martial law in a hostile country consists in 
the suspension, by the occupying military au- 
thority, of the civil and criminal law, and of 
the domestic administration and government 
of the occupied place or territory, and the sub- 
stitution of military rule and force for the 
same, as well as in the dictation of general 
laws, as far as military necessity reqmret this 
suspension or dictation." 

According, then, to this section of the order, 
the civil and penal law is suapended only ae 
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Ibr as mlliUry neoessity requires % suspen- 
sion. 

The rule, therefore, is that the oiyil and penal 
law shall continue in force, and the exception 
is as to such parts thereof as military neces- 
sity may require to be suspended. This ne- 
cessity, as is well understood, is not a condition 
in which the suspension of the ciTil and penal 
law would be more convenient to the occupying 
military power, or would simply gratify the 
caprice of the commander, but a condition in 
which such suspension is imperatiyely de- 
manded to meet the exigencies of war, and 
absolutely required to conduct that war suc- 
cessfully. Military necessity is thus defined 
by section 14 of General Order No. 100: 

"Military necessity, as understood by mod- 
ern ciTilixed nations, consists in the necessity 
of those measures which are mdupentitble for 
securing the ends of the war, and which are 
lawfiil according to the modern law and usages 
of war." 

That portion of the civil and penal law sus- 
pended in theenemy's country subject to martial 
law, on the ground of military necessity, must, 
therefore, be such portions of said law as it is in- 
dispensable to suspend for securing the ends of 
the war, and which it is also lawful to suspend 
according to the modern law and usages of 
war. 

Sections 8 and 6, above quoted, of General 
Order No. 100, by their terms, refer only to the 
« enemy's country," but they indicate the effect 
of martial law upon the system of jurisprudence 
to be administered wherever martial law pre- 
vails. That effect will be greater or less in 
modifying or suspending the civil and penal 
laws of the various territories that may be sub- 
ject to martial law, according to the measure of 
the necessity existing in each. 

Section 6 of General Order No. 100 provides 
as follows : 

" Martial law should be less stringent in 
places and countries fully occupied and fairly 
conquered. Much greater severity may be ex- 
ercised in places or regions where active hos- 
tilities exist, or arc expected, and must be pre- 
pared for. Its most complete sway is allowed 
even in the commander's own country, when 
face to face with the enemy, because of the ab- 
solute necessities of the case, and of the para- 
mount duty to defend the country against in- 
vasion." 

It is apparent, therefore, that the effect of 
martial law in modifying and changing the 
civil and penal code, or the civil administration 
of the district or territx)ry in which it prevails, 
depends upon the military necessity growing 
out of the condition of things existing in such 
territory or district. And if in any portion of the 
conquered and occupied territory of the enemy 
the civil and penal law is allowed to continue, 
certainly in such portions of the commander's 
own country as may be declared subject to mar- 
tial law, the civil and penal law should not 
be interrupted, unless some extraordinary and 
overwhelming necessity arises to justify it. 

I will not enter into the inquiry suggested by 
section 5, quoted above, as to whether or not 
martial law can prevail in tlM commander's 



own country in any case other tlian tliat t^ 
ferred to in the article, to-wit : when face to 1km 
with the enemy, and to which eondition tliii 
article would seem to limit the rightftil exereiss 
of that law. But conceding that it may fMrerafl 
within the commander's country, where hoftik 
armies are not arrayed against each other oB 
its soil, and war is not in actual progress, what, 
under such circumstances, is its effect in in(er> 
rupting or suspending the civil and penal law? 
I concede, for the purpose of this argament, 
that it establishes the common law of war ss 
suspending the civil and penal law, that it soV 
stitutes a military tribunal for civil courts, and 
the summary process of military arrests for the 
ordinary mode and form of civil arrests; bnt, 
when the military court is convened and organ- 
ised, what law is it required to administer? 
The answer is obvious : it is to administer the 
common law of war. What part of the civil 
and penal law has been excluded from that 
common law of war and suspended under the 
force of a necessity making such suspen- 
sion indispensable for securing the ends of the 
war? 

This Commission is sitting not only in the 
commander's own country, but in the capital of 
that country. Before it met, the last hostile 
gun of the war had been fired, a thousand miles 
away. During its session 200,000 veterans 
have returned from the field, and passed in !»• 
view in sight of the windows of this court-room, 
their faces homeward turned, their swords 
sheathed, their work accomplished. No enemy 
now remains in arms against the Government 
of the country ; but the war is over, and peace 
restored. Again, I ask, what military neoes- 
sity renders a suspension of the civil and penal 
law of the United States, in the capital of the 
United States indispensable for securing the 
ends of war? 

The second inquiry which I propose to make 
before this Commission, is, whether martial law 
did exist on the 14th of April, 18C6, in the city 
of Washington, and if so, to what extent, and 
whether it does now exist ? The only evidenoe 
before the Commission of the existence of mai^ 
tial law in the city of Washington, on the 14th 
of April last, is the proclamation of the Presi- 
dent of the United States, issued in September, 
1862. That proclamation is in these words: 

"That during the existing insurrection, and 
as a necessary measure for suppressing the 
same, all rebels and insurgents, their aiders 
and abettors, within the United States, and all 
persons discouraging volunteer enlistments, 
resisting militia drafts, or guilty of any dis- 
loyal practice, affording aid and comfort to 
rebels against the authority of the United 
States, shall be subject to martial law, and lia- 
ble to trial and punishment by courts-martial 
or military commission." 

It appears clearly, from General Order No. 
100, that martial law is not, if I may use such 
an expression, an unbending code; that it can 
be made, in the discretion of the commander, 
more or less stringent, as the exigencies of the 
case may require. It also is apparent^ from 
the same General Order, that martial law in 
the commander's own country, must exist hj 
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▼irtue of some proelamfttion or annoanoemeni. General Order No. 141 is still in force, and 
To what extent, then, does it appear that mar- that they derire their power and authority to 
tial law was declared by the proclamation of hear and determine these cases by rirtue of 
the President of September, 1862, and which is that general order, still the fact remains thai 
sometimes designated as General Order No. they hare only the power under that order to 
141? The President of the United States, if try the naked crime of aiding and abetting the 
he had the right to issue the proclamation at rebellion. 

all. had the right to limit its duration and the The charge in this case consists of several 
persons to whom it should apply. In the exer- distinct and separate ofifenses embodied in one 
cise of this constitutional right, the President charge. The parties accused are charged with 
did both; he limited the time of existence of a conspiracy in aid of the rebellion, with mur- 
martial law, as well as the persons to whom it der, with assault with intent to kill, and with 
is applied. By the terms of that order declar- lying in wait. It is extremely doubtful from 
Ing martial law, the existence of that martial the language of the charge and the specifica- 
law is made to depend entirely on the existence tion, under which of the following crimes the 
of the rebellion. It required no order to annul accused, Herold, is arraigned and now on his 
or revoke it; it carried, if I may use such an trial, viz.: 

expression, its own death-warrant upon its face. i. Whether he is on trial for the crime of 
" During the existing insurrection, and as a conspiracy to overthrow the Government of the 
necessary measure for its suppression," per- United States, as punishable by the act of the 
sons guilty of afiFording aid and comfort to the Congress of the United States, as passed the 8l8t 
rebels are liable to be tried by courts-martial ^f jjj\j ^861 * or 
or military commission. Had the President „ wk«n.«« i^J;- .x« i,;- t^-i #•«• «5w««« «:^ 

of the United States intended that the crime "' ^^/^^^^^ ^f'^ ^? ,^" ^"*^ ^J ^^^^'^K **^- 
- ... Ai. • A V 4. Ai. ^ 'A ftnd comfort to the existinp: rebellion, as pun- 

of aiding the insurgents by giving to them aid .... , ^ . Comrrcss oassed the 17th 

and comfort, which occurred during the rebel- "iTtmiI iJw! 11 ^®°«^^'' passea tne i/tn 
lion, should be punished after the rebellion had ^^ •'"^^' ^^'^^ ^^' 

ceased, apt words were at hand so to express HI. Whether he is on trial for aiding and 
the order; but the order is not so expressed; abetting the murder of Abraham Lincoln, Pres- 
both the crime and the punishment are made ident of the United States. 
to depend upon the existence of the rebellion. His counsel well understands the legal defi* 
That order, too, only touches a particular nition of the three crimes above mentioned, 
class of crimes. It does not touch the crime but does not understand that either to the com- 
of murder, of an assault with intent to kill, mon law or to the law of war is known any 
of aiding or abetting in a murder, or aiding one ofifense comprised of the three crimes men- 
or abetting the escape of a murderer ft>om jus- tioned in this charge. He knows of no one 
tiee, or of a conspiracy to murder. The same crime of a conspiracy to murder and an actual 
facts make the crime, and the same punish- murder, all in aid of the rebellion, distinct and 
ment follows conviction, and the same mode of separate from the well-known and defined 
punishment exists after the issue of that order crimes of murder, of conspiracy in aid of the 
as did before. rebellion, or of giving aid and comfort to the 

Loyal civil courts in the city of Washington rebellion as defined by the acts of Congress. 
have been constantly, since the issue of that It is extremely doubtful, from the language of 
proclamation, in session, with full and ample this charge, whether the murder of the Presi- 
power and authority to try the crimes of mur- dent of the United States is not referred to as 
der, of conspiracy to murder, of assault with the mere means by which the conspirators gave 
intent to kill and murder, and of aiding and aid and comfort to the rebellion — whether it 
abetting in the escape of a murderer. The was not merely the overt act by which the 
jurisdiction of the* civil courts over all such crime of aiding the rebellion was completed, 
erimes last above enumerated has been left If the crime of aiding and abetting the re- 
untouched and undisturbed by that order, hellion, as laid in the charge and specification. 
There has been no hour since the issue of that is only laid as the inducement to the 'crime of 

Sroclamation that the Supreme Court of the murder, then the crime as laid in the charge 
istrictof Columbia has not had full and ample and specification does not come within the terms 
powers to try every crime enumerated in the of the proclamation of September, 1862. It is 
charge in this case. Upon the suppression of the actual crime, and not the motives which in- 
the rebellion, that proclamation expired, and duccd it, that confers the jurisdiction. In the 
became from that and continues to this hour a first general specification of the charge we find 
dead letter upon the statute book, and that the following words used : '' And by the means 
martial law' which it inaugurated can never aforesaid" (referring to the murder of the 
again exist in the capital of the country until President, Vice-President, the Secretary of 
the Commander-in-Chief, in the exercise of State, and the Lieutenant-General), *Ho aid and 
his constitutional powers, shall again declare it. comfort the insurgents in armed rebellion 
But supposing the proclamation to be still against the United States as aforesaid, and 
in force, supposing it to be as valid this day thereby to aid in the subversion and overthrow 
as it was on the day it was issued, still the fact of the Constitution and laws of the United 
remains that it only applies to one single class States." In that sentence the murder of the 
of persons and to one single crime, and that President of the United States and the rest of 
crime is aiding and abetting the rebellion, the crimes aforesaid are merely spoken of as 
And if this Commission should oondude that the means, and not as the end. 



272 



THB CONSPIEAOY TRIAL. 



The ambiguitj in the charge and the first 
general specification is not relieved by the 
special specification against the accused, Her- 
old. The special specMcation against him uses 
these terms : 

"And in flirther prosecution of the said un- 
lawftil, murderous and traitorous conspiracy, 
and in pursuance thereof, and with the intent 
aforesaid," etc. 

The special specification then goes on to 
charge Herold with two matters : first, with aid- 
ing and abetting in the murder of the President 
of the United States ; and second, with aiding 
and abetting Booth in his escape from justice 
after the murder. 

The language of the charge and of the gen- 
eral specification, as well as of the special 
specification, leaving it doubtful whether the 
accused is charged with all three or any one, it 
Is necessary for his counsel to present his de- 
fenses to all three of the crimes mentioned in 
the charge and specification. 

First, as to the crime of conspiracy. What 
' evidence is there of the accused, Herold, having 
conspired to murder the President, or to aid the 
rebellion and overthrow the Constitution and 
laws of the United States? The evidence upon 
that point consists of but very few facts. 

The first that it is necessary to notice is the 
testimony of Weichmann, who says that he saw 
Herold once at Mrs. Surratt's house since he 
went there Jo board, which was in November, 
1864. It is hardly possible that this Commis- 
sion will take a single visit of a young man to 
a house, where there were both young men and 
young ladies, as evidence of complicity in a 
conspiracy of so grave and heinous a character, 
especially as the same witness deposes that 
Herold was a previous acquaintance of the Sur- 
ratts, as he had seen him before they moved to 
town, down in the country, at a serenade there 
some eighteen months before. 

The same witness (Weichmann) also deposes 
that once in the winter of 1865, he, Holahan, 
Atxerodt, and this boy Herold went to the thca- 
ater to see Booth play; that, on leaving the 
theater and going down the street, he (the wit- 
ness, Weichmann) and Holahan going in ad- 
vance, they found that they had outwalked the 
other three of the party ; that the witnes8( Weich- 
mann^ returned, and found Booth, Atzcrodt, 
and Herold in a restaurant, and, to use his ex- 
pression, " in close conversation near a stove," 
and upon his going in they invited him to take 
a drink. If the fact of two persons going to a 
theater to see a popular play, and leaving that 
theater with the addition of a third, and stop- 
pingat a restaurant and taking a drink, or stand- 
ing all three as (in the witness' opinion) in 
confidential conversation, is an evidence of con- 
spiracy, probably half of the population of Wtvsh- 
ington city during the winter could be convicted 
on the same testimony. 

The only other testimony is that of John M. 
Lloyd, who deposes that John Surratt and At- 
serodt, some weeks before the assassination, 
passed his house, and that on their return Her- 
old was with them, Herold being in a buggy 
alone ; that they stopped at his house and took 
drinks; that John Surratt took him (Lloyd) 



out by himself^ apart from Herold, and oni of 
Herold's sight and hearing, and handed hia 
(Lloyd) two carbines. There is no evidenee 
whatever in Lloyd's testimony that Herold had 
the most remote knowledge that Surratt had 
given Lloyd the carbines. 

There is one other point which was given in 
evidence by the Government, and that is ihi 
testimony of the witness Taltavull, the restau- 
rant keeper, who deposes that one night, either 
Friday, the night of the assassination, et 
Thursday, the night before it, Herold came inte 
his restaurant and asked if Booth had beea 
there. 

Fifty people could probably be convicted if 
facts like these were sufficient to convict; bai 
they do not give, either separately or, collet 
tively, the slightest evidence that this boy Heir* 
old ever conspired with Booth and others ii 
aid of the rebellion, and for the overthrow of 
the Government of the United States. Thqr 
show nothing that might not have occurred to 
any one, perfectly consistent with the most per- 
fect innocence. The term "confidential eon- 
munication" is the witness' (Weichmann's) 
own construction. He meant only to say thai 
the three were talking together — that after leav- * 
ing the theater, where they had been, the throe 
stopped and went into a restaurant, and thai 
ho found them there talking together near a 
stove. So much for the conspiracy. 

In the special specification there are two 
things charged. The first is the murder of tko 
President of the United States; the seeoi^. 
aiding and abetting Booth in his escape from 
justice after the murder. An accessory after 
the fact is thus defined: "An accessory after 
the fact is one who, when knowing a felony to 
have been committed by another, receives, re- 
lieves, comforts or assists the felon." There 
is no reasonable doubt, from tlie evidence in 
this case, that the accused, lierold, was guilty 
of aiding and abetting Booth in his escape 
from justice. It is not the object of the coun- 
sel for the accused either to misrepresent the 
law (which would be useless in the presenoe 
of the able and learned Judge Advocates who 
are conducting this case on the part of the 
Government), or to attempt to misrepresent the 
facts that have been disclosed in the evidence^ 
which would be equally useless before thii 
Court. Of the fact that this boy, Herold, woo 
an aider and abettor in the escape of Booth,- 
there is no rational or reasonable doubt. Ho 
was clearly guilty of that crime, and moot 
abide by its consequences. But the accused, 
by his counsel, altogether denies that he woo 
guilty of the murder of Abraham Lincoln, 
President of the United States, or that he aided 
and abetted in the murder of Abraham Lin- 
coln, President of the United States, as set 
forth in the specification and the charge. 

Herold is charged in the charge with the 
murder of the President. It is shown, as cloar^- 
as the sun shines, that he did not do the murder 
with his own hands, that he did not strike the 
mortal blow; and the only question that can 
arise under the charge and specification^ and 
the evidence, in this cause, is whether he wai 
such an aider and abettor as would make him 
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«qamUj guiltj with the party who did strike 
the blow; and in order to arrive at a eatisfac- 
Unj eonclusion whether he did so aid and abet 
ia the murder of the President of the United 
States, it is necessary to examine what will 
constitute an aider and abettor. 

An aider and abettor, termed in the law a 
principal in the second degree, is thus defined: 

'^Principals in the second degree are those 
who are present aiding and abetting at the 
eemmission of the fact. To constitute princi- 
pals in the second degree there must be, in the 
first place, a participation in the act committed, 
and, in the second place, presence, either 
aetual or oonstmctiye, at the time of its com- 
mission." WkarUm*a American Criminal Law, 
iik edition, 9 116. 

What is that "actual or constructive" pres- 
ence is thus explained in the same book, { 124 : 

*^ It is not necessary that the party should be 
actually present, an ear or eye-witness of the 
transaction. He is, in construction of law, 
pr es ent aiding and abetting if, with the inten- 
tion of giving assistance, he be near enough 
to aff»rd it should the occasion arise." 

New, did the accused, in the language of the 
law, participate in the act? Did he strike the 
illastrions victim the fatal blow? Did he point 
or hold the weapon? Did he open the door of 
that accursed box? Did he bar that outer door? 
Did he clear the passage of the theater? Did 
he stop or attempt to stop pursuit? Was he 
even in the theater at the time the fatal deed 
WM done? To all these questions the evidence 
ABSwers, distinctly and emphatically, no. 

As to the second branch of the definition of a 
principal in the second degree, was he con- 
itruotively present? He was not actually 
present, as we have seen above. Was he, then, 
oonstructively present? That is to say, in the 
language last quoted from Wharton, was he, 
*'with the intention of giving assistance," 
** near enough to afford it, should the occasion 
ariae?" What says the evidence on this point? 
John Fletcher, the only witness who mentions 
Herold at all on the 14th of April, 1865, says 
that he saw Herold at twenty-five minutes past 
tan o'clock that night, riding on horseback, 
slowly, on Pennsylvania avenue, near Willard's 
Hotel, coming from the direction of George- 
town ; that his horse seemed to be somewluftt, 
tkongh not very, tired, and gave evidences of 
having been ridden. The main portion of the 
testimony places the assassination of the Pres- 
ident at fifteen minutes after ten o'clock. That 
the assassination took place in the midst of a 
erowded theater, there is no controversy or dis- 
pute. 

Now, what possible assistance could the ac- 
enaed have rendered to a murder committed in 
Ford's theater about the time that he was riding 
slowly down the middle of Pennsylvania av- 
enue? No living man saw Herold nearer Ford's 
theater, on that fatal night, than the witness, 
Fletcher. Every circumstance attending that 
dreadAil act has been minutely detailed to this 
Court by witnesses who were present What 

CBsible assistance could the aoonsed, Herold, 
TO rendered to the murderer 7 The only time 
that he was seen on that night, and about the 
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time of the murder, he was fUlly half a mile 
from the scene of the dreadful tragedy. 

In order to convict him of being near enough 
to give aid, should the occasion arise, the Court 
must be satisfied of the nature of the aid that 
he was able to give. What aid could he have 
possibly given 7 Was he near enough to hand 
Booth another pistol in case the first missed 
fire? Was he near enough to prevent assist- 
ance being given to the lamented President in 
case the first shot did not take effect? Was he 
in a situation to give the murderer any aid in 
his escape from the theater? As far as thia 
testimony discloses, Herold was entirely un- 
armed. Can the Court conceive any possible 
assistance that, under these circumstances, he, 
on the outside of the theater, in the middle of 
the principal street of Washington, half a mile 
from the theater, about the time the murder was 
committed, could have given Booth in the mur- 
der, or even in his escape? 

To constitute an aider and abettor, the ao- 
cused must have been in a situation to render 
aid. Booth might have supposed him to be in 
a situation, the accused might have supposed 
himself even to be in a situation to render aid ; 
but it is not sufilcient, unless the Court are sat- 
isfied, from the evidence brought before them, 
that he was actually and positively in a situa- 
tion where he could have rendered aid in the 
commission of the act; and, in support of this 
position, I refer to 9 Piekering'a ReporU p. 
496: 

"To be present aiding and abetting the com* 
mission of a felony, the abettor must be in a 
situation where he may actually aid the perpe- 
trator. It is not enough that he is at a place 
appointed, where the perpetrator erroneously 
supposes he might render aid." 

But it may be argued that the accused said 
to Jett, a witness produced from the State of 
Virginia, " We are the assassinators of the 
President." If the Court will examine, they 
will find that this declaration was qualified 
one moment after it was made ; that, pointing 
to Booth, the accused said, " Yonder is the as- 
sassinator." Herold is on trial for his acts, 
and not for his words. It is shown conclu- 
sively, in this case, that Booth, and not Her- 
old, assassinated the PresidenL If Jett heard 
accurately the words used by Herold, taken 
in connection with the facts disclosed to this 
Court, they only disclosed to Jett the charac- 
ter of the party. Declarations are only a 
means to arrive at the true character of acts. 
They must be taken in connection with the 
facts of every case ; and it is dear, ftrom every 
particle of testimony in this case, that Herold 
was not the " assassinator " of the President ; 
and even if he used the words as repeated by 
Jett, the meaning is clear enough; he meant 
to designate and point out to Jett, the witness, 
the character of the party that he was with. 

But it may be urg^ that the flight of Herold 
is evidence of his guilt. It is true that flight, 
unexplained, is always regarded as evidence 
of guilt, but not conclusive evidenoe. 

*' By the common law, flight was regarded so 
strong a presumption of guilt, that, in oases 
of treason and felony, it carried forfeiiura of 
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th« person's goods, whetlier he wfts fouad 
guilty or acquitted. These seyeral acts, in all 
their modifications, are indicative of fear, 
which, however, may spring from causes very 
different f^m that of conscious guilt. Mr. 
Justice Abbott, on the trial of Don nail for the 
murder of Mrs. Downing, observed, in his 
charge to the jury, that a person, however con- 
scious of innocence, might not have the cour- 
age to stand a trial, but might, though inno- 
cent, think it best to eonsnlt his safety by 
flight." Wh4irUm, 4th ed., sec. 714. 

But what guilt in this case is the flight of 
Herold evidence of 7 He is found with Booth, 
and his flight in this case is not only evidence, 
but constitutes the guilt that he has acknowl- 
edged ; it constitutes the g^lt of his aiding in 
the escape of Booth, but no more. It by no 
means follows, because he aided Booth to escape, 
that he aided him to kill the President. It is 
bad reasoning to conclude that because he was 
guilty of one crime he was guilty of others. 

But it may be asked, why did he leave in 
the dead hour of the night with a murderer 7 A 
Blight glance at the relative character of the two 
men may explain this difficulty. John Wilkes 
Booth, as appears from all the evidence in this 
ease, was a man of determined and resolute 
will, of pleasing, fascinating manners, and 
one who exercised great influence and control 
over the lower orders of men with whom he 
was brought in contact He was a man of 
means, quite a prominent actor, fine in per- 
sonal appearance and manners, and an adept 
in athletic and manly exercises. All the force 
of his mind, all his means, and his time in the 
winter of 1866, were devoted to get agents to 
aid in his desperate enterprise. In his search 
he met with Uerold, then out of employment, 
and he at once marked him for his own. 

Who is Herold, and what does the testimony 
disclose him to be ? A weak, cowardly, fool- 
ish, miserable boy. On this point there is no 
conflict. Dr. McKim, who probably knew him 
best, and in whose employ he had been, de- 
clares that his mind was that of a boy of 
eleven years of age, although his ag^e actually 
was about 22 — not naturally vicious, but weak, 
light, trifling, easily persuaded, good tempered, 
ready to laugh and applaud, and ready to do 
the bidding of those around him. Such a boy 
was only wax in the handsof a man like Booth. 

But though Booth exercised unlimited con- 
trol over this miserable boy, body and soul, he 
found him unfit for deeds of blood and vio- 
lence ; he was cowardly ; he was too weak and 
trifling ; but still he could be made useful. He 
knew some of the roads through Lower Mary- 
land, and Booth persuaded him to act as guide, 
foot-boy, companion. This accounts for their 
companionship. 

There is one piece of evidence introduced by 
the Qovernment that should be weighed by the 
Commission. It is the declaration of Booth, 
made at the time of his capture : " I declare, 
before my Maker, that this man is innocent." 
Booth knew well enough, at the time he made 
that declaration, that his hours, if not hia min- 
utes, were numbered. In natures the most de- 
praved, there seems to be left some spark of a 



better humanity, ftiid this little rflmnani of a 
better nature urged Booth to make that dee- 
laration while it was yet time to do so. What 
did he mean by that deelaratiopT Not thai 
Herold was not guilty of the aet of aidlAg aad 
assisting him (£>oth) to eaoapo; but what h$ 
did mean, and what he tried to eonvey, waa, 
that Herold was guiltless of the staia «r Mood 
being upon his hands, either as an ■oooiooiy 
before the fact to the murder of the ProoidoBl» 
or as an aider and abettor in that mvrdor, or 
any other deed of violenee. That ia what ho 
meant. 

I should mention here, what I might man 
pn^rly, perhaps, have mentioaod in aaothsr 
place, that I think it has been made clear froB 
the testimony, that Dr. Merritt, who 
Herold was in Canada between the 15th 
20th of February last, was manifestly ; 
Merritt was positive as to the location of the 
time, and if he did not see him there doriaa 
that time, he did not see him at alL Ho dii 
not profess to have been introdueed to hia^ or 
to have had conversation with him, nor was ho 
pointed out to him, as Merritt says, by aamo; 
but the sum of his testimony is, that betwooa 
the 16th and 20th of February last, a maa was 
pointed out to him whose name was Harrioea, 
and who, he thinks, was the prisoner Horold. 
It appears, flrom the testimony of his little flo* 
ter, as well as that of Mrs. Jenkins, that Bor- 
old was at home on the 16th of Febmaty; it 
appears conclusively, flrom the testinuMiy of 
Mrs. Potts, that he was at home, as aho paU 
him some money and took his receipt, on tkt 
18th of February; and it appears equally 
clusively from the testimony of Captain 
monds, an officer in the navy, that ho was at 
home on the 20th of the same month, showing 
clearly that Herold was not in Canada; that 
Dr. Merritt was mistaken ; it was some other 
man; more than probable Surratt, who wao 
called very frequently by his middle naiao of 
Harrison. 

It has been intimated by one of the Assiotapt 
Judge Advocates that ** where parties are ia> 
dieted for a conspiracy and the execution thoro- 
of, it is but one crime at the common law; aad 
that, upon all authority, as many overt acta ia 
the execution of that conspiracy as they are - 
guilty of may be laid in the same count." Tq 
this doctrine the accused can not assent* Tho 
crime of conspiracy is thus defined by Mr. 
geant Talfourd: 

*'The offense of conspiracy consists, 
ing to all authorities, not in the aeeoa^^kmmU 
of any unlawful or injurious purpose, nor la 
any one act moving toward that purpose, bat ia 
the actual concert and agreement of two or 
more persons to effect something, which, being 
so concerted and agreed, the law regards as the 
object of an indictable conspiracy." Fer BtKfUif 
«/., 2 Bantewall and Alder toftj 206. 

If this decision is correct — and of its oor- 
rectncss I think there can be no doubt — the 
crime of conspiracy becomes complete upon the 
concert and agreement. The overt act io not 
essential to the completion of the erime. 

In Wharton's American 
2,886, the law is thus set out : 
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^ It is QBual to Bet out the orert acts, that is 
to say, those acts which may have heen done 
by any one or more of the conspirators in pur- 
suance of the conspiracy, and in order to effect 
-the oommon purpose of it ; but this is not requi- 
site, if the indictment charge what is in itself 
an unlawful conspiracy. The offense is com- 
plete on the consummation of the conspiracy, 
and the orert acts, though it is proper to set 
them forth, may be either regarded as matters 
of aggravation, or discharged as surplusage." 

It seems to me clear Arom these authorities 
that the conspiracy to commit a crime, and the 
actual commission of that crime, are nowhere 
regarded in the eye of the law as constituting 
bat one offense. They do, in fact, constitute 
two separateand distinct offenses, and the party 
siay be indicted for them both, or for either of 
them sqNkrately. The preyailing doctrine in 
this country is, that where the conspiracy is 
to oommii a felony, if the felony is afterward 
fMnunitted, the conspiracy merges in the felony, 
conspiracy being regarded byoill the writers 
M a misdemeanor merely. 

Again, if upon a conspiracy being entered 
Into to commit murder, the murder is after- 
ward aetiially committed by one of the conspir- 
ators, it is not a conclusion of law that the 
murder is oommitled also by the other oo-oon- 
i]drators. 

Another principle here comes in. To the 
erlme of murder, there may be principals and 
•ooessories before and after the fitot A co- 
oonspirator may be an accessory before the 
Ikct, but it does not follow, beoause he is a co- 
MBspirator, that he is an accessory before the 
ftMt What is an accessory before the faot^ Is 
thus defined: 

** An aooeesory before the fact, is one who, 
'tiiough absent at the time of the commission 
•f the folony, doth yet procure, counsel, com- 
mand, or abet another to commit such folony." 

How, where is the oTidenoe that Herold pro- 
eured, counseled, commanded, or abetted Booth 
to assassiBate the President of the United 
States? 

I beg leare again to refer the Court to the 
oase of the O om mo time alth ts. JDMf»p) 9 JSeker- 
4n^9 RqtofU, 618: 

"Tho fact of the conspiracy being prored 
against the person is to be weighed as eyidence 
in the case haying a tendency to prove that 
the prisoner aided, but it is not in itself to be 
taken as a legal presumption of his haying 
added unless dispvoYod by him. It is a que»- 
timi of sfTidence for the oonsidaration of the 
Jury." 

Should, then, the Court detersiine that Her- 



old was one of the conspirators, it is not to be 
taken of itself as any conclusire evidence that 
he aided or abetted in any manner the murder. 

This case is being tried by the rules of ey- 
idence as known to the common law and the 
general principles of that law applicable to 
criminal cases. I beg leave to call the atten- 
tion of the Court to one of the most important 
and most thorougbly established rules of the 
common law in the investigation of all crimes, 
and that rule is this: That whenever upon anj 
question there should arise in the minds of the 
investigating tribunal any reasonable doubt, 
the accused should have the benefit of that 
doubt. This rule has met with the unqualified 
approbation of every judge in England and 
America whose name adorns the judicial hi»> 
tory of either country. While I do not con- 
tend that the Court should for a moment ex- 
amine the record for the purpose of raising 
capricious doubts, still, whenever the record 
does present a case of reasonable doubt, I in« 
sist that the accused shall have the benefit of 
that doubt. Apply this principle to the maim 
charge in this ease : Can the Court say, from 
the evidence before them, that, on the night of 
the 14th of April, 1866, the accused, Herold, 
was in a situation where he could render aid 
in the actual murder of the President 7 Tak ing 
into consideration the mode and manner of 
the execution of that murder, and Herold's 
position from the time of its commission, it 
seems to me that it is almost, if not quite, clear 
that he was not in a situation where he could 
render such aid. Can the Court say, beyond 
a reasonable doubt, then, that he was an ac- 
cessory before the fact? Can they say that 
Herold did procure, counsel, command, or abet 
Booth to kill and murder the President of the 
United States ? If so, what word or deed of 
Herold's can they point to in this record that 
does amount to procuring, counseling, com- 
manding or abetting 7 There is clearly none. 
The feeble aid that he could render to any en- 
terprise was rendered in accompanying and 
aiding Booth in his flight, and nothing beyond. 
That of itself is a grave crime, and carries with 
it its appropriate punishment. 

I beg leave to conclude this defense with a 
quotation from Bmut on MUUarp Law and 
(kmtU-meartial : 

** Where the punishments for particular of- 
fonses are not fixed by law, but left discretion- 
ary with the courts, the above mandate of the 
Constitution must be strictly kept in view, 
and the benign influence of a mandate Arom 
a still higher law ought not to be ignored, that 
jttstioe should be tempered with mercy." 

DAVID £. HAROLD. 
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Jfir. I^endmt and Oentlemm qf the ChmmUthn : 

In presenting to joa this morning the case 
of the accused, Edward Spangler, I shall con- 
fine myself to a discussion of the eridence, 
leaving whaterer I may see fit to say on the 
question of jurisdiction, and on the character 
of the charges and specifications to the occa- 
sion when my argument in the case of Mudd 
is presented. 

Preliminary to a consideration of the spe- 
cific items of testimony against Edward Spang- 
ler, I will briefly refer to and ask considera- 
tion of the eridence as to his character, his 
occupation, his relations to Booth, and Booth's 
habits of resorting to the theater and ft'ater- 
niiing with its employees. 

Jolm T. Ford says, on his cross-examina- 
tion: 

Q. [By Mr. Ewing.] State what were the du- 
ties of the accused, "Edward Spangler, on the 
stage. 

A. Spangler was employed as a stage hand, 
frequently misrepresented as the stage car- 
penter of the theater. He was a laborer to as- 
sist in the shoTing of scenery into its place, 
and remoTing it within the groves, as the ne- 
cessity of the play required. These were his 
duties at night, and during the day to assist in 
doing the rough carpenter work incidental to 
plays to be produced. 

Q. State his relations to Booth, as far as you 
have known them to be together at all. 

A. He seemed to have a great admiration for 
Booth. I have noticed that, in my business on 
the stage with the stage manager. Booth was 
ft peculiarly fascinating man, and controlled 
Ihe lower class of people, such as Spangler 
belonged to, I suppose, more than ordinary 
men would — a man who excelled in all manly 
sports. 

And on his second examination. Ford says : 

Q. How long have you known the accused, 
Bdward Spangler? 

A. Nearly four years, I think. 

Q. Was he in your employ through that 
time? 

A. Most of that time. 

Q. State what his character is for peace, 
good nature and kindness. 

A. He was always regarded as a very good- 
natured, kind, willing man. His only fault 
was occasionally participating in drinking 
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liquor more than he should have d on e i dB- 
posed to drink at times — not so as to make 
him vicious, but more to unfit him to work. 

Q. Is he a quarrelsome man ? 

A. I never knew him to be but in one quar> 
rel since he has been in my employ, ond thai 
was through drink. 

Q. Was he faithful in attending to his dn* 
ties? 

A. Very; a good, efficient drudge; olwojt 
willing to do anything; I never found himnn* 
willing. 

Q. Was he a man that was tmstod with the 
confidence of others ? 

A. I should think not to any extent. £[• had 
no self-respect. He was not one who had many 
associates. He usually slept in the thoator— « 
man who rarely slept in a bed. 

Q. A harmless man ? 

A. Very harmless — always esteemed ao^ I 
think, by all the company around the theater; 
often the subject of sport and fun; but never, 
except on one occasion, did I know him to be 
engaged in a quarrel. 

Q. How was he as to politics? Was he o 
man of intense feeling? 

A. I never knew anything of his political 
sentiments in this city. In Baltimore he was 
known to be a member of the American Order. 
I never heard an expression of political sentir 
ment from him. 

Gififord says [cross-examination] : 

Q. What were his relations with Booth? 

A. Nothing that I know of^ further than 
friendly. Everybody about the house was 
friendly with him. 

Q. With Booth? 

A. Yes, sir, actors and all; they were all 
friendly with him. He had such a very winning 
way that it made every person like him. He 
was a good-natured and jovial kind of umb. 
The people about the house, as far as I know, 
all liked him. 

Q. Was he much in the habit of frequenting 
the theater? 

A. Sometimes I have seen him there flnr a 
week, and then he would go ofl^ and I would 
not see him for a couple of weeks. Then he 
would come again for a week, perhaps, and af- 
ter that I would not see him for a couple of 
weeks or ten days, or something of that sort* 
When the house was open, he had firoe 
I all through the house. 
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Q. Day and night? 

A. Yes, sir; except when the house was 
looked up and the watchman was there ; he 
had no access to it then. 

Q. Was not Spangler a sort of a drudge for 
Booth? 

A. He appeared so; he used to go down and 
help him to hitch his horse up, and such things, 
I am told; I hare seen him onoe or twice hitch- 
ing the horse up myself. 

It is to be remarked here, that a stable a few 
yards from the back of the theater, and from 
the doors of the negro women, Mrs. Turner and 
Mrs. Anderson, was used by Booth for his 
horses and buggy, from early in January until 
the assassination, and Burroughs and Span- 
gler, employed at the theater, attended to the 
drudgery at the stable. 

Burroughs (''Peanuts") says [oross-exam- 
ination]: 

Q. Was not Spangler in the habit of bridling, 
Mid sadling, and hitching up Booth's horse? 

A. When I was not there he used to hitch 
him up. 

Q. Was he not in the habit of holding him, 
too, when you were not about? 

A. Tes, sir; and he used to feed him when 
I was not about. 

While calling the attention of the Court to 
the eyidence as to the relations existing be- 
tween Spangler and Booth, I desire it a£o to 
Biark the fact that in the great volume of tes- 
timony as to the letters, conversations, meet- 
ings, associations, acts done, and things said 
which have been adduced as evidence in these 
•ases, there is not the slightest indication that 
Spangler ever met Booth except in and around 
the theater, that he ever got a note or a message 
from him, or ever saw or heard of any one of 
the persons suspected to have been associated 
with Booth, in either the conspiracy to capture 
or that to assassinate the President and the 
heads of the Government. 

Now, in the light of the above-recited evi- 
dence, I am certain there is nothing shown to 
liave been said or done by anybody prior to 
the moment of assassination— outside of the 
testimony of Sergeant Joseph M. Dye and 
John F. Sleickman — tending at all to show that 
Spangler had any intimation of Booth's guilty 

gorpose, or was in any way, even innocently, 
istrumental in effecting it. Let us briefly 
consider the several items of evidence of acts 
done and things said prior to the conversation 
with Booth, narrated by Sleickman, and con- 
fttltation with him noticed by Serg^eant Dye, 
which have been adduced here as evidences of 
Spangler's guilt. 

1. He repaired Booth's stable, in January, 
Burroughs says. What of that? He was a 
rough carpenter, and a drudge at the theater, 
and the stable was near at hand. The inci- 
dent is unworthy of further notice or comment. 

2. He sold Booth's horse and buggy several 
days before the assassination, at the horse mar- 
ket or at a livery stable. (Burroughs'.) The 
same witness says he prepared them for sale, 
Mid went with Spangler, and that Gifford sent 
them to^ake the sale. And Gifford 'Bays ht 



and he (G.) paid it over to Booth. This item 
is at least as good against Gifford and "Pea- 
nuts" as against Spangler, and amounts to 
nothing against either. 

8. There was found in Spangler's carpet^ 
sack, at his boarding-house, on the 17th of 
April (the day of his arrest), rope 81 feet long, 
some letter paper, and a shirt-collar. (Rosch.) 
The rope was offered in evidence ; the letter 
paper and shirt collar were not The rope was 
just like forty or fifty others used about the 
theater as "border ropes," and to "haul up 
lumber to the top dressing rooms, because the 
stairs are so narrow the timber can not be got 
up that way." (Garland). "The border ropes 
are seventy to eighty feet long — not less than 
80 feet." (Lamb.) "They are of lust the same 
material, texture and site as this." (Garland, 
Lamb, Bay bold.) "We used such ropes as this 
at the time of the Treasury Guards' ball, to 
stretch from the lobby to the wings, to hang on 
it the colors of different nations." (Raybold.) 
"This rope has evidently been in use." (Gar- 
land, Liunb, Raybold). "Sometimes we use 
them, and a great many of them, and then 
again we have to take them down, and they lie 
up there on the scene loll until we need them 
again." (Raybold). From the evidence, it ap- 
pears probable Spangler stowed away this rope 
to use on his frequent fishing excursions as a 
crab line. Gifford says: 

Q. State whether you know anything of the 
accused, Edward Spangler, being accustomed 
to crabbing and other fishing during the re- 
cesses of his engagement. 

A. I never saw him at it; but I have known 
him to tell me that he went crabbing — that he 
would go down to the Neck on Satui^ay night, 
and stay until Monday morning, and come 
home on Monday morning. I have never seen 
him at it myself; but I know that is what he 
told me, and I have seen others who said the 
same thing — that they had been crabbing to-' 
gether. 

Q. [Exhibiting to the witness the rope]. 
Will you state whether that rope is such a one 
as might be used in that sport? 

A. They have a line something of this sort, 
and small lines tied on to it about that dis- 
tance [three feet], with pieces of meat attached, 
and as they go along they trail it along. I 
have seen them at it, although I have never 
done anything at it myself. They pull up the 
crabs as they go along, and let the line go 
down, and dip them up out of the boat. 

And John T. Ford says: 

Q. State whether or not you know anything 
of the prisoner, Spangler, having been in- the 
habit of going to Baltimore, and for what, dur- 
ing the spring. ' 

A. I know that he had lived in Baltimore, 
and buried his wife there some eight or ton 
months, or probably a year ago, while in my 
employ, and that he considered Baltimore his 
home, and usually spent the summer months, 
during the vacation of the theater, there, chiefly 
in crabbing and fishing. He was a great fisher 
and crabber. I know nothing positive of my 
own knowledge as to that I only heard that 
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Q. rEzfaibiting to witnets the eoil of rope 
found in a c«rpet«sck %i ihe liouee where Spang- 
ler took his meals.] Look at that rope, and 
■ee whether or not it might be used for anj 
■uch purpose, and in what way. 

A. I suppose that couM be used as a erab 
line, though it is rather short for that purpose. 
I haye seen some as short used. I hare read 
that the length of this is eightj D»et, but I do 
not know from its appearance. 

Q. This is such a rope as jou haye seen 
need bj amateurs in that sport? 

A. Yes, sir; I haTe seen such ropes. I f^ 
quentlj go fishing in the summer. 

While it is nnquestionablj true that, so far 
M the CTidence goes, 8pangler maj have got 
this rope for some purpose other than that 
•ttggested, it is also true that there are many 
other uses for which we can more readilj 
imagine he got it than for the assassination 

riot. In the dcTilish scheme of that conspiracy 
can imagine no use for a rope eightj feet 
long. It could not haTe been proTided for 
lariats, for there was then no grass; nor for 
halters, for it would make a half score. If, 
howcTer, it had been proTided for anj purpose 
•onneeted with the conspiracy, it would hare 
been kept at the theater, or the stable, and 
not oiT at a remote boarding house. It is 
•asier to imagine him flrugal enough to proTide 
for his home, in Baltimore, a clothes line or a 
bed cord, than foolish enough to proTide for 
the assassin's scheme an article so unnecessary 
M an eightj-foot rope. Mj only embarrass- 
ment in this point of the case arises ftrom a 
fhilure to show that he fairly got title to the 
rope; but in this embarrassment I find conso- 
lation in reflecting that I am not called oo to 
■how what he meant to do with the shirt collar 
ftnd the letter paper — which would haye been 
ft much more difficult task. 

4. Two boxes had always been thrown into 
one when the President came to the theater on 
■OTeral former occasions during the season. 
(H. Clay Ford). Except while taking out the 

Krtition, Spangler was not in the box as it was 
ing prepared and decorated. (H. Clay Ford). 
But Burroughs says: 

Q. What was he doing? 

A. Harry Ford told me to go in with Spang- 
ler and takeout the partition of the box, as the 
President and General Grant were coming there. 
I then went after Spangler. 

Q. Do you remember whether, while Spang- 
ler was doing that, he said anything in re- 
gard to the President? 

A. He made remarks and langhed. 

Q. What were they? 

A. He said, " Damn the President and Gen- 
tral Grant." 

Q. While damning the President, or after 
damning him, did he say anything else? 

A. I said to him, " What are you damning 
the man for — a man that has neyer done any 
harm to you?" He said he ought to be cursed 
when he got so many men killed. I stayed 
there until they took the partition out, and sat 
down in the box. 

Q. Did you obsenre what else thej did in the 
box? 



A. No, sir. Spangler aaid it would te 
nice place to sleep in after the psrtititn 
down. That is all I reooUeeU 

Judge AdTocate omitted to ask his wIUmh 
(Jake Ritter^ack) as to this eonTeraaiioB, to 
that it rests on the eridence of "PiaBsU" 
only. I do not think it goes a great way to- 
ward establishing Spangler's oonneetiDB with 
the conspiracy, or calls for qpeei*l eonmeBt. 
But I will present a set-off to this exhibitioii 
of ill feeling toward the President by Spangler, 
at being called away tnm his work on the atage 
to do an extra job in fixing the box, hj his 
equally strong; exhibitioner yootf feeling, whea, 
as the President entered the theaWr, **hs 
clapped his hands and stamped his tmet^ aad 
seemed as pleased as anybody to see tha Pkw- 
ident come in.** (James.) 

6. Burroughs farther says» between five sad 
six o'clock Friday oTening, Booth caoM with 
his horse to the stable and called for Bpanglsr 
and wanted a halter. That Spangler seat 
Ritterspack up stairs for one; that Maddeg 
was there with them, and Spangler wanted to 
take the bridle and saddle off, but Booth weald 
not let him, but that he (Spangler) did after- 
ward Uke them off. The fact that Booth wanted 
the saddle and bridle lefton, and 8pan|^ 
wanted to take them off, and did sidl>seqiientl7 do 
it, indicates that Spangler had, up to that tisM^ 
no intimation of Booth's need of the horse thfti 
niffht 

6. I hsTc no doubt that the actual mad the 
apparent preparations in and about the P ws 
ident's box for the assassination, more than all 
other circumstances combined, led the GoTcrn- 
ment to arrest Spangler and put him on trial 
as a conspirator. They were sufficient todireet 
suspicion against him and to justify his arrest, 
for in them they appeared to the casual obserTOr 
the hand of a mechanic in aid of Booth's 
plan. But the eyidence has wholly cleared the 
defendant of that suspicion. These actual and 
apparent preparations were: 

1. A quarter of an inch hole bored through 
the door of box 7, which was the eloied door 
when the two boxes, 7 and 8^ were thrown into 
one for the President's party. This hole was 
bored with a gimlet, and enlarged on the oal^ 
side with a penknife. (Plant, Ferguson, OHn.) 
A gimlet wns found in Booth's room, after he 
fled, about the siie of the hole, but it was lest 
or mislaid, and, therefore, could not be fitted to 
the hole. Booth occupied box 7 one nighty aboat 
two weeks before the assassination. (Bay- 
bold.) *^He secured box No. 7 three or ftmr 
times during the season before the assassina- 
tion, but I can not say whether he oooupied itor 
not." *^ Sometimes he would use it and sosse- 
times he would not." *<He always engaged that 
box." (H. Clay Ford.) The fact that Booth 
apparently brought the gimlet, bored the hole, 
and carried the gimlet to his room again, leayes 
this item of testimony not only of no effect 
against Spangler, but of great significance in 
his faTor. For, if Booth had a confidant and 
confederate in this rough carpenter, the work 
would haye been done by Spangler, or, at least, 
with Spangler's tools. 
2. The hole in the plastering, two hj thrst 



ABOOllBinr OF THOMAS VWVSQ, JB. 



279 



iathet, imto whkh the braoe rested whieh fMt- 
•ned the outer door leading from the dress-eir- 
de into the little passage from whieh the doors 
open into the priyate boxes. This hole was cut 
with a penknife, apparently, frt>m the scratiohes 
down the wall. (Rathbone.) It was not eut 
Into the brick, but about an inch, or an inch 
and a-half, into the plaster. It would take ten 
or fifteen minutes to do it with a penknife. (CKf- 
foTd.) Tluit passage was prettjr dark, cTen 
when the door is opened. (H. Claj Ford.) If 
done wilh a knife, CTcn with the door opened, 
it would make no noise sufficient to attract at- 
Untion. (Qiffwd.) This item, like the last, 
tends in Spangler's fsTor, and not against him. 
¥w a carpenter, with tools at hand, would haTC 
made the hole with a chisel, rather than with a 
penknife. The chips which fell from whittling 
one side of the gimlet-hole, and the plastering 
fh>m the hole in the wall, were not on the floor 
■ext morning. (Judge Olin.) This indicates 
Ihat the work was done in adTanoe, or on some 
one fti the occasions when Booth occupied box 
7, opposite Um door of which the hole in the 
well was cut. 

8. A penknife was found in the President's 
kox next morning. This was used on Friday 
aftsnioen by Harry Ford, in cutting the strings 
to tie up the flags and the picture of Washing- 
Ion, and was left by him accidentally in the 
Oox. (H. Clay Ford.^ 

4. The screws which fastened the keepers 
•f the locks on the doors of 7 and 8, were so 
loose that the doors could be easily pushed open, 
mwmk when locked. (Judge Olin.) The theory 
of the prosecution was that the screws were 
drawn by Spangler, in adTance, in aid of 
Booth's plan. Raybold says that scTeral weeks 
before the assassination, he burst open the door 
of box 8 to admit Mr. Merrick, and that after 
that the lock was not repaired and wouldn't 
Csston Um door; but Merrick says it was the 
door of box 7. This conflict of CTidence is of 
BO consequence, howeyer, because O'Bryon, the 
oaher, says: 

A. In box 8 the keeper \ was wrenched off", 
broken off in some way ; I do not know how. 
I was absent one eyening; I was at home sick, 
and when I came again I found that it was 
bffoken off, but ihe door itself was pretty tight 
at the top, and I neyer thought of speaking 
about it. All I had to do was to close the door, 
and the door itself would shut tight, and I do 
Boi know that I oyer said anything about it. 

Q. When did you first notice that the keeper 
«f the door of box 8 was broken? 

A. On the first occasion that I went into the 
box afterward; I can not tell when that 



Q. Was it before the assassination? 

A. Oh yes, sir, some time. 

Q. About how long before? 

A. That I could not say. 

Q. Which door was used when the Presi- 
dential party was occupying the two boxes? 

A. The door of box S. 

Q. How was it generally left after the party 
OBiered? 

A. Always open. 

4). Bo you know whether the door leading 



into the passage, which separates the two boxes 
from the wall, had a lock upon it? 

A. No, sir, it had no lock. 

And Plant, an expert, unconnected with the 
theater, who, a few days ago, examined the 
keepers of both boxes, says: 

A. I examined the keepers on boxes 7 and 8. 
To all appearances they had both been forced. 
The woodwork in box 8 is shiyered and splin- 
tered by the screws. In box 7 I could pull the 
screw with my thumb and finger; the tap was 
gone clear to the point. I could force it back 
with my thumb. In box i, which is directly 
under box 8, the keeper is gone entirely. 

Q. State whether or not, according to your 
professional opinion, the keepers of the locks 
in boxes 7 and 8 were made loose by an instru- 
ment, or by foroe applied to the outside of the 
doors? 

A. I should judge by force. 

Q. Is there any appearance of an instrument 
haying been used to draw the screws in either 
of those boxes? 

A. I could see no such eyidenee. 

6. A square pine stick, about four feet 
long, and beyeled at one end, with which the 
outer door was braced, was picked up in the 
box that night. (Jaquette.) Through the bey- 
eled end are driyen two lath nails, bent at the 
ends, which Gifford, the carpenter, says wnigki 
baye been put there to bold that end against the 
door, but which obyiously were not put there 
for any such purpose, as they wore wholly un- 
necessary for that purpose, and were not driyen 
into the door. In the other end are two large 
nails, which, he says, could haye been of no use 
to hold the butt end in the hole. The stick had 
eyidently been prepared for some other use. It 
is doubtful whether it was the stick that Booth 
used, as it was found, not in the passage, but 
in the box (Jacquette) ; and Msjor Bathbone 
says: ^'I found the door barred by a hea^ 
piece of plank;" and "My impression was, it 
was a different piece of wood." Whether this 
is in faet the bar is of no apparent importance. 
The members of the Court haye obsenred that 
the wall tanaB with the door, when shut, an 
acute angle, and are doubtless satisfied that a 
strong stick or piece of plank, anywhere fh>m 
three to fiye feet long, would answer well to bar 
the door. But if this was the bar, it was not 
prepared by Spangler for the purpose, for he, a 
carpenter, would not haye driyen the nails im 
the butt end. 

These three acts of preparation — the boring 
the hole in the door, the outting the hole in the 
plaster, and proyiding the brace — were acts of 
mere drudgery, which, if Spangler had been a 
conspirator, Booth would naturally haye called 
on him to do; and the fact that Booth certainly 
did one, and probably did the others, and the 
presumption that Spangler did neither, tend 
strongly to ihe conclusion that he was not in 
the plot when these preparations were made. 

Ritterspack, in his last examination, said 
that just before he and Spangler went home to 
supper, on the day of the assassination, and 
about six o'clock in the eyening, they were at 
work together on the stage, and saw a stranger 
in the dress circle smoking a olgar. He oa]l(Ml 
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Bpanglers attention to him, but he said "he 
bad DO charge on that aide of the theater, and 
no right to order the man out" That presentlj 
the itranger entered one of the lower priyate 
boxes opposite the President's boz, when Spang- 
ler said something, in consequenoe of whioh 
the man left. The Assistant Judge Advocate 
objected to the witness saying what it was 
Hpangler said to the stranger to make him leaye. 
Doubtless this man was there inspecting the 
President's box for Booth, and pouibly cutting 
the hole in the wall, and bringing in the bar. 
Had Spangler been in the conspiracy, would 
Booth haTe needed the serrioes of this inspector 
and assistant? 

We now come to the consideration of the tes- 
timony of Sleickman, referred to aboTO. 

Q. Do you know J. Wilkes Booth? 

A. Yes, sir. 

Q. Did you or not see him on that night, and 
if so, at what hour and under what circum- 
stances? 

A. I saw him about nine o'clock, I guess it 
was. He came up on a horse and came in a 
little back door to the theater. Ned Spangler 
was standing there by one of the wings, and 
Booth said to him, " Ned, you will help me all 
you can, won't you?" and Ned said, " Oh, yes." 

Q. I understand you to say that as Booth 
came up to the door with his horse, he said 
that? 

A. When he came in the door after he got off 
the horse. 

Q. How long was that before the President 
was shot? 

A. I should judge it to be about an hour and 
a-half. 

Q. Did you obserye the horse afterward, by 
whom it was held? 

A. I did not. 

Q. You did not see Booth any more? 

A. I just got a glimpse of him as he was 
going out the first entrance on the right-hand 
side. 

Q. What hour was that when you saw him 
going out of the first entrance? 

A. About half-past ten o'clock, I think. That 
was after he shot the President. 

Q. How close were you to Booth and Spang- 
ler when Booth said those words to him on en- 
tering the theater, from the door? 

A. About as far as I am from you. [A dis- 
tance of about eight feet.] 

Q. How far was Spangler from him ? 

A. Spangler was standing as close to him as 
the gentleman next to you is to you. [About 
three feet.] 

Q. He spoke, then, in a loud yoice? 

A. Yes, sir. 

Q. Could he haye seen you from where he 
was standing? 

A. Oh, yes. 

Now this eyidence is flatly contradicted by 
the eyidence of J. L. Debonay, the *^ responsi- 
ble utility " man. 

In his second examination he says: 

Q. Did you see anything of Mr. Sleickman 
when Booth said he wanted Spangler to hold 
his horse, and you went oyer tor Spangler? 

A. They were both standing at Uie same 



place, yery near, close to each other, ob tkt €^ 
posite side of the stage. 

Q. That is, on the left-hand tide of the sUgi 
looking to the audience? 

A. Yes, air; and the saine aide that tkt 
President's box was on. 

Q. Did Mr. Sleickman go oyer to the door? 

A. I did not see him go oyer there. 

Q. Did you see Spangler go oyer 7 

A. Yes, sir; because I went right behi&d 
him, pretty close. 

Q. Did you see Spangler go out of the door? 

A. Yes, sir. 

Q. Did you see Booth then oome in? 

A. I did. 

Q. How long was it after Spangler went o«l 
before Booth came in ? 

A. About a minute, or a minute snd »-hal^ 
not longer than that 

Q. How far were you from the door? 

A. I was about half-way between the bftbk 
door and the green-room — about eighteen or 
twenty feet, I suppose. 

Q. Did you hear any oonyersation between 
Spangler and Booth? 

A. I did not 

Q. Did you hear anything to indicate thaA 
there was conytrsation going on between them? 

A. No, sir. 

Q. Did Booth meet Spangler inside- of the 
door? 

A. He was standing at the door ; he was on 
the outside. The door was about half open 
when Spangler went out. 

Q. Would you haye seen any person who fol* 
lowed Spangler, and went out, too? 

A. Yes, sir ; I think I should haye seen nay 
one. 

Q. And you did not see Sleickman? 

A. I did not 

Q. When Booth came in, what did he do? 

A. He went under the stage to the opp<K 
site side, and he went out the side door. 

Q. How do you know tiiat he went out of the 
side door? 

A. Because I went under the stage and 
crossed to the opposite side myself. 

Q. Did you go under with Booth ? 

A. Yes, sir ; I went under with him. 

It may be suggested that the conyersation 
between Booth and Spangler 4>ccur red at some 
time during the play, prior to the time when 
Booth rode up to the back door and called for 
Spangler to hold his horse. But, if that be 
claimed, I assert that the eyidence shows eon- 
clusiyely that Booth came to the door with hU 
horse hut once that night during the play. And 
in support of that assertion I here refer the 
Ck>urt to each item of eyidence (except that of 
Sleickman and Debonay, tho conflicting wit- 
nesses), as to Booth entering the theater by the 
back door during the performance. 

I. John Miles, colored, whose place was in 
the flies, from which he could see out of the 
window down into the alley by the door, says: 

Q. Did you see J. Wilkes Booth there? 

A. I saw him when he came there. 

Q. What hour did he come? Tell us all you 
saw. 

A. He came there, I think, betwoen nine and 
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ten o'clock, and he brought s hone from the 
•table and came to the back door and called 
*'Ked Spangler " three times out of the theater. 
Ked Spangler went aoroes the stage to him. 
After uiat I did not see what became of Booth, 
and neyer noticed him any more until I heard 
the pistol go off. 

Cross-examined bj Mr. Ewiko: 

Q. Was the play going on when Booth rode 
ap and called for Spangler? 

A. They had just closed a soenCi and were 

Etting ready to take off that soene at the time 
called for Spangler. Spangler was at the 
•econd grooTC Uien, and pushed a scene across. 
Booth called him three times. 

Q. Where were yon then 7 

A. Up on the flies, about three and one-half 
stories firom the stage. 

Q. Do you know who held the horse? 

A. John Peanuts held him; he was lying on 
A bench, holding the horse, when I noticed 
him. I was at the window pretty nearly all 
the time fh>m the time Booth brought the horse 
until he went away. ETcry time I looked out 
the window, John Peanuts was lying on the 
bench holding the horse. I did not see any one 
•be hold him. 

2. Joseph Burroughs ("Peanuts") says: 

Q. Did you see him on the afternoon of the 
14th of April ? 

A. I saw him when he brought his horse to 
the stable, between Atc and six o'clock. 

Q. Did you see him again at a later hour 
that cTcning ? 

A. I saw him on the stage that night 
"^ Q. Did you or not see him when he came 
with his horse, between nine and ten o'clock 
that night? 

A. No, sir; I did not see him when he came 
up the alley with his horse. 

Q. Did you see the horse at the door? 

A. I saw him when Spangler called me out 
there to hold the horse. 

Q. Did you see Booth when he came there 
with his horse? 

A. No, sir; I did not see him. 

Q. Did you hear him call for Ned Spangler? 

A. No, sir; I heard Debonay calling Ned, 
that Booth wanted him. 

8. Mary Ann Turner (colored) says: 

Q. Did you know John Wilkes Booth? 

A. I knew him when I saw him. 

Q. Will you state what you saw of him on 
the afternoon of the 14th of April last ? 

A. !niat aftusrnoon I saw him, I think, to the 
best of my recollection, between three and four 
o'clock, standing in the back door of Ford's 
Theater, with a lady by his side ; I did not take 
any particular notice of him at that time, but I 
turned from the door, and I saw no more of 
him until, to the best of my recollection^ be- 
tween seren and eight, or near about eight, 
o'clock that night, when he brought a horse up 
to the back door, and opened the door, and 
called for a man by the name of *^Ned" three 
times, to the best of my recollection, not more 
than three times; this "Ned" came to him, 
and I heard him say to "Ned," in a low Toice, 
"Tell Maddox to come here." I then saw 
Haddox come; he (Booth) said something in a 



yery low Toice to this Maddox, and I saw 
Maddox reach out his hand and take the horse; 
but where "Ned" went I can not tell; this 
Booth went on into the theater. 

Cross-examined by Mr. Ewino : 

Q. How far is your house from the back 
door of the theater? 

A. My front door fh>nts to the back of the 
theater; it comes out into the open alley, 
which leads up to the door; there is another 
house between mine and the theater ; the two 
houses are adjoining, and my house stands as 
far from the door of the theater as from here 
to the post. [About twenty-two feet.1 I think 
it would allow that space for the two nouses. 

4. Mary Jane Anderson. 

Q. Does your house adjoin that of Mrs. 
Turner, who has just testified ? 

A. Yes, sir; my house and her's are a^oin- 
ing. He came up to the theater door, this gen- 
tleman did, with the horse by the bridle. Ha 
pushed the door open, and said something in 
a low tone, and then in a loud Toice he called 
"Ned," four times. There was a colored man 
up at the window, and he said: "Mr. Ned, 
Mr. Booth calls you." That is the way I came 
to know it was Mr. Booth. It was dark, and 
I could not see his face. When Mr. Ned came, 
Booth said to him, in a low tone, "Tell Maddox 
to come here." Then Mr. Ned went back, and. 
Maddox csme out. 

Q. How long was it from the time that Booth 
rode up there until the people said he had shot 
the President? 

A. I suppose it was about an hour — ^noi 
quite an hour — ^from the time he came up there 
to the time they said the President was shot. I 
think it was almost an hour, but I do not think 
it was quite an hour. 

These six witnesses (including Sleickman 
and Debonay) are all who haTC testified to 
Booth's coming to, or entering, the back doot 
of the theater that night. ETCry one of them, 
except Sleickman and Burroughs, refers to hii 
calling loudly several times for Spangler. Bur^ 
roughs, who was too remote fh)m the door to 
hear Booth calling for Spangler, fixes it as 
being the same time, by saying that he heard 
Debonay repeat Booth's call for Spangler; and 
Sleickman says it was when Booth came up 
with his horse to the back door that ho saw him 
and heard him talk to Spangler. If Booth had 
preriously, during the play, come up the alley 
to the back door with his horse, Mrs. Turner, 
Mrs. Anderson and John Miles, from their p<^ 
sitions adjacent to and overlooking that pari 
of the paved alley, would certainly have seen 
or heard, and uoticed him or the horse; and if 
Booth had entered the theater previously during 
the play, and stopped by the scenes to talk 
to Spangler, surely some one else, on thai 
small, thronged stage, would have seen or heard 
him. It would have been, of itself, a trifling 
incident; but on the day following the assas- 
sination, when it was established that Booth 
was the murderer, I venture to say there was 
not a man or woman in the city of Washings 
ton, who ever saw Booth, who did not recall 
when and where he or she saw the assassin 
last. And, therefore, I feel safe in assertin|^ 
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tliai, bftd he rode ap te the back door and 
gone into the theater at any other time that 
night than the one time fixed bj the oononr- 
rent testimony of eo many witneeses, we would 
haye learned it in this inToatigation ; for OTory 
■tep the Tillain took about the theater that 
night is recounted in the OTidenee before us. >^ 

It, then, he was there but once, what cre- 
dence can be given to Sleickman'i oTidence as 
to Booth 8 statement to Spangler and the reply? 
I daim that the OTidenoe oTerthrows it. If 
the issue as to it were to be settled by a con- 
sideration only of Sleickman's eyidence with 
the flatly contradictory eyidence of Debonay, I 
might reasonably claim an eyen balance of tes- 
timony, as the two witnesses were apparently 
equally credible. But Bebonay's eyidence is 
consistent with, and supported by, the other 
eyidence of the case, and Bleickman's is not. 
For, if Sleickman's statement be true, some 
•ther man, not disclosed by the proof^ must 
liaye held Booth's horse while this colloquy was 
going on in the theater. Mrs. Turner, in her 
•onfSsed statement, says, in substance, that 
After Booth came up, Spangler first held the 
bone a few minutes, and ftrom that time it was 
hM by the same man who held him at the 
time of the assassination, to-wit, Burroughs, 
whom she mistook for Maddoz, one of the wit- 
nesses for the prosecution. She testifies the 
horse was held all the time, and if any one 
•toe had held him, surely he would not haye 
•soa p ed the yigilant and incessant search of 
the Goyemment. 

But grant Booth did say to Spangler, "Ned, 
TOO will help me all you can, won't you? " and 
Ned replied, **0h, yes," all said in a loud 
tone, and in sight and hearing of Sleiekman. 
If there were preceding incidents in proof 
showing Spangler's knowledge of Booth's guilty 
purpose, this alleged colloquy might be regarded 
AS a link in a chain of eyidence against him. 
But of itself, unaccompanied with the slightest 
tridence or ground of presumption of Spang- 
ler's preyious knowledge of Booth's purpose, 
And followed (as we wiU see in this discussion 
of the eyidence), by not the slightest set, or 
Arrangement, or apparent intent of co-opera- 
tion in the crimci or the escape, it should, I 
think, be treated by the Court (if it be thought 
it haye occurred), as on Spangler's part noth- 
ing but the unwitting response of a drudge to 
A remark of one he looked up to as a superior, 
whom he was accustomed to serye, and of which 
he knew not the special intent Had he known 
Booth's purpose, and meant to aid his escape, 
would he not haye got a substitute to shoye 
the scenes, and been in the passage, or at the 
door, ready to help baffle the pursuers? Or 
would he not, at least, when he heard the pis- 
tol fired, haye crossed to the passage end 
Opened the door which Withers, and Ritterspack, 
And Stewart say was shut when Booth reached 
it? Is it possible he would haye stood motion- 
less (as Ritterspack and James say he did), re- 
mote from the passage and the door, and thus 
leaye Booth to the hasard of his flight, un- 
Aided? Would he, as Debonay says he did, 
instead of following Booth to see him ofif, haye 
shoysd baok the scene behind which he stood, 



so as to allow free exit tn ths orowd whs 
sprani^ on the stage to follow and oatoh ths 
assassin, and Amim^ run for water for ths 
President? His whole conduct before and siUs 
the shot was fired shows that if that reauA 
was in fisct made to him by Booths hs was 
wholly ignorant of its imputed meaning. 

I here desire to call attention of the Conri 
to a fhct in the eyidence which, to mj min^ 
ecneUuiveiy shows that if Booth did in fact sa^ 
that to Spangler, and get that reply, sUu 
Spangler neither knew Booth's criminal pov- 
pose nor was a party to its execution. ThAt 
fact is, that Booth knocked "Peanuts" down Al 
he took the horse from him, and fled. Now, I 
assert that if the eyidence shows that BoAth 
intended for ^langler, or assigned to him any 
part to perform in the conspiracy, it was to 
bold his horse in the alley at the back door, 
amd nothing slit whaUver, That Spangler failed 
to do that, but stuck to his duties on tlis slJif% 
is eyidence drawn from Ait conduct that lie was 
no party willing to aid and abet the erisMu 
That Booth knocked the horse holder down is 
eyidence equally conclusiye from hit oondnst 
that Spangler was not intrusted with ths 
secret of the crime to be committed, nor relisd 
on to knowingly aid and abet it. For he^ in 
all probability, thought it was Spangler, and 
not '* Peanuts," who held his horse. He had 
lefit him with Spangler, who did not call "Pea- 
nuts" to hold ium until Booth had passed andsr 
the stage and out the side entrance (Debonsj), 
to return on the stage no more until flesii^ 
from his pursuers. As Booth fled he could not 
haye seen Spangler on the stage; and the night 
was so dark he did not distinguish ^^ Peanuts** 
from Spangler, both being of near the saiN 
bight and frame. It was so dark that Bfrs. 
Simms and Mrs. Turner both took "Peanuts** 
for Maddox — a man less like him than Spang- 
ler is — though he was but a few yards oS^ 
holding the horse an hour. And surely Booth, 
rushing ftx)m the glare of the stage, into the 
blinding darkness of that night, wild with ex- 
citement and passion, would not scrutinise tlis 
features of his horse boy. He knocked "Pea- 
nuts*' oyer, supposing him to be Spangler, thos 
showing a fear that Spangler would pursAS 
him, and thus, in the midst of his own crinM^ 
giving us conyincing eyidence of Spangler's 
innocence. 

The other item of eyidence tending to show 
that Spangler knew of Booth's purpose and 
was consentingf adyising, or aiding to aoceni- 
plish it, is the testimony of Sergeant Jos. IC. 
Dye, which I will now consider. He says hs 
saw a roughly-dressed man standing on Iks 
payement, just outside the door of the theater, 
from twenty-flye or thirty minutes past nlns^ 
till ten minutes past ten, by the time of ths 
theater clock. Iliat Booth frequently whis- 
pered to this man during that time, and that 
just as the call was made by Booth's other and 
unknown companion, at ten minutes past ten, 
fh)m the clock in the theater hall. Booth whis- 
pered to this roughly-dressed man and entered 
the theater. The roughly-dressed man was not 
seen to leaye by the Sergeant, who himself 
at thai time left and want with a fHend to a 
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grooerj ftronnd the corner, where in ifteen 
Bhiiitefl) or lees, news came that the Preeident 
was shoi. He could describe no article of the 
roughly-dressed man's clothing, but a black 
lAoueh hat, thought him Htc feet el^^t or nine 
inches high, hesTily built, and dressed in worn 
clothes. He recollects distinctly, and asserts 
most postiTcly, that this man wore a heavy biaek 
nmtlaehe. He did not recollect the color of his eyes, 
his hair, or any of his dothes, nor knew whether 
he wore an orercoat. He says (pointing to 
Spangler), ** If that man had a mustache, it 
would be just the appearance of the face ex- 
actly." 

It is fortunate for the accused that this wit- 
ness states with certainty three circumstances, 
hy means of which the theory that this man 
was Spangler has been completely oTcr- 
ihrown. 

1. He says (six times in the course of his 
etidenoe) that the man he saw had a mustache, 
and said also it was black and heayy. 

Miles, Sleickman, Burroughs, BCaddox and 
CHfford, witnesses for the prosecution, who all 
aaw Spangler during the play, said he wore no 
mustache then, and they never saw him wear one. 
Maddox saw him in his place three or four 
minutes before the assassination, and then he 
wore none. Buckingham, Withers, and Fergu- 
son, witnesses for prosecution, and Goen- 
tker, Harry Ford, and others, for defense, who 
saw him daily, say they nerer saw him wear- 
ing a mustache. If he had been in ftront of the 
theater that night for three-quarters of an hour, 
' wearing a heayy black mustache, tid-headed at 
jU if, no one can doubt that many of the em- 
ployees and habituet of the theater who knew 
Mm would haTc noticed his grotesque disguise, 
and hsTing their attention drawn to the sub- 
ject by the daily publication of testimony on 
this point, would haye offered themselyes as 
witnesses against him. 

2. Sergeant Dye also says, this man re- 
tti^iAod on the payement just at the firont en- 
trance of the theater constantly ftrom twenty- 
flye or Uilrty minutes past nine until ten min- 
tttes past ten by the theater clock, including a 
part of the second act, the whole interval be- 
tween the second and third acts, and that part 
df the third act before ten minutes past ten — 
Unr he speaks of the ** rush" coming down te 
drink after ife had been there some time, and 
fwtuming some time before he left. 

If the man had been Spangler, Buckingham, 
the door-keeper, who was at the ticket win- 
tow all the eyening, would in all probability 
laye noticed him; or Maddox, who was in front 
of and in the ticket office during the eyening, 
^t neither saw him. Buring all the interval 
hetween the acts, before he held Booth's horse. 
Burroughs (Peanuts) was in front of the thea- 
ter, but did not see him. Sleickman was in 
th)nt ten or ifteen minutes belore the close of 
l&e second act, and Ke did not see him there ; 
sordid Debonay, who was on the payement front 
alboat lite minutes before the assassination. 

OiiTord, on cross-examination, says : 

Q. You were in front of the theater during 
Um performance of the second act? 

A. During the performance of the teoond act 



I was in front, I think, to the beat of my kaewi- 

edge. 

Q. AU the time? 

A. No, sir ; not all the time. I wonld walk 
in, and may be stay flye or ten minutes, and 
then walk out again. 

Q. State whether or not you saw the prisoner, 
Spangler, at any time during that play, in front 
of the theater. 

A. I did not see him in front of the theater. 

We have not only this negatiye eyidence of 
persons who were in front of the theater, or in 
the passage during the time named by Sergeant 
Dye, but we have also f^irther nesatiye eyi- 
dence on the same point in thelhot that Spang- 
ler is shown, by many witnesses, not to have 
been missed from his place that night, and 
that his duties on the stage were such as to ra» 
quire his constant presence at his post, and 
make an absence of three-quarters of an hour 
impossible, without marring the play and at- 
tracting attention of employees and acton to 
the fact of his absence. On this point John T. 
Ford, the proprietor of the theater, says : 

Q. State whether or not his duties were sveh 
as to require his presence upon the stage dar- 
ing the whole of the play. 

A. Strictly so. His absenee for a moment 
might imperil the success of the play, and 
cause dissatis&ction to the audienee. It is yexjr 
important to the effect of a play that the scenery 
should be well attemded to in all its changes ; 
and he is absolutely important there every mo- 
ment from the time the curtain rises until il 
falls. There are intervals, it is tme, but he can 
not judge how long or how brief a scene may be. 

Q. What were Ms duties in the interrala h^ 
tween the scenes? 

A. To be prepared fior the next change ; to 
be ready at his scene; to remain on the aido 
where the stage carpenter had assigned him at 
his post of duty. Emergencies often ariM 
during an act thst require extra service of a 
stage hand. 

But, though the negative evidence above re- 
ferred to would, in my opinion, be quite mfi« 
cient to relieve Spangler of the suspicion of be- 
ing the person seen by Sergeant Dye, fortunately 
an alibi is shown oonolusively by the concurrent 
testimony of many witnesses for the proaeon- 
tion and the defense, which testimeny shows, 
beyond all doubt, that he was not only not ia 
front ef the theater in consultation with Beotk 
but was, throughout the play, until the HM 
shot, at his post on the side opposite and moat 
remote from the paeaage and the doer by which 
the murderer escaped-H>n that part of the 
stage where, from his position, he would be 
least able to aid the villain's flight 

John Miles (colored) says he saw Booth ride 
up to the back door about three-quarters of an 
hour before the President was shot, and heard 
him call Spangler three times: and that he 
looked down from the "flies," and saw Spang- 
gler in his place, shoving a scene across on the 
second groove. Debonay says : 

When Booth rode up he came to the all^ daor 
and called for Spangler; he called me flrat; but 
whether he casM on a horae or not, I do Bot 
know. He aaid to me, "Tell Bpanglar U 
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to the door and hold my hone." I did not see 
a horse, though. 

Q. What did joa do? 

A. I went oyer to where Mr. Spangler was, 
on the left hand side, at his post^ and called 
him Arom his posL Said I, "Mr. Bootii wants 
jou to hold his horse." He then went to ihe 
door, went outside, and was there about a 
minute, and Mr. Booth oame in. He asked me 
if he oould get across the stage. I told him no, 
the dairy scene was on ; that he would hare to 
go under the stage, and come upon the other 
side. About the time that he got upon the other 
side, Spangler called to me, ** Tell Peanut John 
to come here and hold this horse; I haTc not 
time; Mr Gifford is out in the front of the the- 
ater, and all the responsibility of the scenes lies 
on me." I went on the other side and called 
John, and John went there and held the horse, and 
Spangler came in and returned to his post again. 

Q. Bid you see Spangler any more that 
OToning 7 

A. I did, three or four times that eyening. 

Q. Where? 

A. On the stage. 

Q. In his proper position? 

A. Yes, sir. 

Q. At what time during the play? 

A. I oould not say, for certain, what times. 
It was between and during the acts. 

Q. Did you see him about the time the shot 
was fired ? 

A. I saw him about two minutes before that, 
I think. 

Q. Where was he then? 

A. He was on the same side I was on — the 
tame side as the President's box. 

Maddox says: 

Q. Where was Spangler's position on the 
sUge? 

A. His position was on the left-hand side of 
the stage. 

Q. The same side that the President's box 
was on? 

A. Yes, sir ; he has always been on that side 
since I haye been about the theater. 

Q. Did you see Spangler that night? 

A. Yes, sir, I did. 

Q. State at what times you saw him, and 
where he was during the performance. 

A. I saw him pretty nearly every scene. If 
he had not been there I dhould certainly have 
missed him. I do not recollect of seeing him 
away from the flats at all. He may have been 
away, but I can not say. 

Q. Where were you at the moment the Pres- 
ident was assassinated? 

A. I was in the first entrance, left hand. 

Q. That is the side the President's box is on ? 

A. Yes, sir. 

Q. Did you see Spangler very shortly before 
that? 

A. Yes, sir, I think I did. I saw him stand- 
ing at his wing when I crossed the stage with 
the will, while the second scene of the third act 
was on. 

Q. You saw him in his place, then ? 

A. Yes, sir. 

Q. How long was that before the President 
WM assassinated? 



A. I think that was about throe or 
minutes; it could not haye been longer thaa 
that before, but I will not say positiToly. 

Ritterspack says : 

Q. Where were you standing when you heaid 
the pistol fired? 

A. In the center of the stage. 

Q. Where was Spangler then ? 

A. He was at the same place, just ahont 
ready to shoTO off the scenes, and I was staad- 
ing there and listening to the play. 

Q. Which was nearest the dix>r, yon or 
Spangler? 

A. I was. 

Henry M. James says: 

Q. State your position and the position of 
Edward Spangler, if you know what it wai^ •! 
that time. 

A. I was standing ready to draw off thefiali 
and Mr. Spangler was standing opposite to 
me on the stage at the time it happened. 

Q. You heard the shot fired? 

A. Yes, sir. 

Q. From the position you were in, yon eonli 
not then see the President's box? 

A. I could not. There was a flat between ma 
and the President. 

Q. From the position Spangler was in^ oovild 
he see it? 

A. No sir. 

Q. Could he see the flront part of the staft 
on which Booth jumped? 

A. No sir. He was standing behind Hm 
scene. 

Q. On which side of the center of the stage T ** 
On the side toward that on which the President 
box was? 

A. Mr. Spangler was on the side toward 
the President's box. 

Q. Had you seen him preyiously during the 
play? 

A. I had often seen him OTery time there 
was anything to do there; I did not notice him 
any other time, only when the scenes had to be 
changed I saw him there at his post. 

On cross-examination, Gifford says : 

Q. State at what times during the perfoim- 
ance you were on the stage, that night? ' 

A. I was on the stage until the curtain went 
up at each act. When the curtain was down I 
would go around on to the stage, to see that 
eyery thing was right, and then go out ag^ain. 

Q. State at what times during that evening^ 
when you came on the stage between the aola, 
you saw Mr. Spangler. 

A. I could not state the time. I should 
judge the last time I saw him was at about 
half-past nine o'clock. 

Q. State whether you saw him each time ysftt 
came on the stage. A. Yes, sir; I saw him 
each time. 

Q. He was your subordinate, I belioTe? 

A. Yes, sir. Thus we have Miles and De> 
bonay, who saw him at his place when Booth 
called for him ; Debonay, who saw him in hit 
proper place three or four times after that, before 
the assassination, *' between and during the 
scenes; " Maddox, who saw him ** pretty nearly 
every scene; " Ritterspack and James, who saw 
him ** where he ought to be to do the work hehid 
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to do^ behind the soenet re^lj to shoTe his flat, at 
the moment the shot was fired ; " James, who 
daring the plaj, "had often seen him, eTerj 
time there was anything to do there;" and 
Oifford, who was on the stage between each 
act, and each time saw him subordinate there, 
once, twenty minutes before the assassination. 

If any member of this Court should be called 
on two months hence to proTc his presence here 
daring any hour of this day's session, he could 
hardly bring as much positiye eyidence, or 
more or better negatiTe CTidence of the fact, 
than has been presented here to show that 
Spangler was on the stage throughout the hour 
preceding the assassination. Either the pos- 
itiye or the negatiye cTidence on this point 
taken alone shows beyond a possibility of doubt 
that it was not Spangler whom Sergeant Dye 
saw in fh>nt of the theater from half-past hine 
till ten minutes past ten that night. 

I do not mean at all to discredit Sergeant 
I>ye's testimony as to seeing a man in front of 
the theater that ^night in consultation with 
Booth, or as to that man resembling Spangler. 
Qreenawalt says a man, who called himself 
Thomas, came to the Pennsylvania House at 
two o'clock that night and stayed until morning, 
who resembled Spangler "somewhat; " but that 
he had darker hair, cut down half oyer his ears, 
was of heayy body, wore a black heayy mus- 
tache, and "his beard came ft'ont, and was cut 
down from the mustache up ; but it was either 
that way or whiskers all round. I know he 
had whiskers in front "He describes him too, 
at wearing a black, worn slouch hat, such as 
Bergeant Dye describes the man in consulta- 
tion with Booth to haye had, being the only 
article of clothing either Qreenawalt or Dyede- 
•eribes. It is highly probable both saw the 
■ame man. That Spangler is not the man 
Qreenawalt saw is certain from his description 
of his person, and also Arom the fact that 
Spangler slept in the carpenter shop acyoining 
t& theater that night. (Garland^ 

I haye thus presented to the Cfourt all the 
•ridence taken before it on both sides, which 
in any way illustrates the acts done and words 
tpoken up to the moment of the assassination, 
haying any relation to the accused. I will now 
proceed to discuss the eyidence as to his conduct 
ftropi that moment to his arrest, on the 17 th 
of April. 

Colonel Stewart says that he pursued Booth' 
through the passage which passes between the 
green and dressing rooms and the stage, and got 
within twenty feet of the back door at the end of 
nib passage, when Booth dashed out, and 
the door tlammed 9kui\ that he reached the door 
next after Booth, and opened it and rushed out; 
that in the passage he passed several actors 
and actresses, who were greatly agitated; that 
instantly after the door slammed shut he saw 
a man within three feet of the door, who 
teemed composed, and was turning from the 
door toward him; " that that man resembled 
Spangler more than he did any of the other 
prif oners; Spangler makes the impression of 
that man's visage as I caught it as I was going 
Along very rapidly." 

.<)• And you swear now timplj to % mere im- 



pression, hardly a fixed opinion, as to his being 
the person? 

A« I do not undertake to swear positively 
that that person sitting there was the person 
I saw. I do say that I saw a person there, 
and I see no person amoi^ these prisoners who 
calls to mind the appearance of that person ex- 
cept the one I have indicated, and that one, I am 
told, is Mr. Spangler. 

Q. I wish to know how strongly you are of 
opinion, or under the impression, that that was 
probably the man, or whether you are under 
that impression? 

A. I am decided in my opinion that the 
person now referred to resembles the person I 
saw there. 

Colonel Stewart fVirther says that he thinks 
the person had some beard, but not heavy enough 
to attract marked attention, and was in a 
position where he might have shut the door. 
But the Court will recollect that the person de- 
scribed was turning in j\ui the qppoeiie way 
from that in which a man' s body would nat- 
urally be turned by the act of slamming the 
door. 

This testimony is of not much value on this 
point: 

1. Because Captain Stewart does not recog- 
nize the prisoner as the man, and because he 
describes the person he saw as having beard, 
which the prisoner had not. 

2. Because he could not, in the nature of 
things, recognize the stranger he so hurriedly 
saw, were he to see him again. 

8. Because Rittorspack says he saw Booth 
open the door and shut it, and that he was 
then the first who opened the door after Booth, 
and he left it open, and that a very large man 
(Capt. Stewart) followed him. The evidence of 
Ritterspack, on this point, is strengthened by 
that of Ferguson and Smith, who testify that 
Booth ran off the stage before Stewart got on it, 
and that Stewart turned and looked up at the 
President's box before pursuing Booth. 

4. Because Ritterspack says Spangler was 
on the other side of the stage, near the center, 
behind the scenes, when the shot was fired, 
and did not go to the door. James' testimony 
strengthens Ritterspack's on this point. Both 
were in view of Spangler when the shot wat 
fired, and between him and the door, and he 
could not have gone to it without their teeing 
him go. Neither saw him move. 

2. Ritterspack says when the shot was fired 
Spangler was standing btlund the scene wait- 
ing the time to shove in, and he was between 
him and the door, listening to the play. That 
he could not tell what had happened, for neither 
he nor Spangler could see the President's box, 
nor the front of the stage, where they stood. 
That some cried ^' Stop that man 1 " That after he 
rushed out and returned, Spangler was stand- 
ing in the same place, and "looked the same as 
if he was crying, a kind of scared." He then 
hit me on the face with the back of his hand, 
and he said, " Don't say which way he wenU " I 
asked him what he meant by slapping me in 
the mouth, and he said, "For God' t take, 
thus up, and that was the last he said." 

Gilford, to whom Ritterspack tayt ho told 
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tliis at Carroll Priflon, Bays Jie only told him he 
had forgotten to tell something in his first ex- 
amination, and that he (Gilford) eertamb/ would 
haTe recollected this nad it been told him. 
Garland, to whom Ritterspack said he told it on 
the night of the assassination, says he told 
him that he said to Spangler, at Boothranalonff 
tkepatM^j "That's Mr. Booth, "and Spangler 
slapped him and said, <' Yon don't know who it 
is — it may be Mr. Booth, or it may be some 
one else.*' Lamb, to whom, Ritterspack said he 
told it next day, says he told him substantially 
the same he told Garland the night before, and 
says that Ritterspack was gprumbling at Spang- 
ler for slapping him. All three of these wit^ 
nesses assert most positiyely that Ritterspack 
did not represent Spangler as saying, " Don't 
say which way he went«" 

At the time Ritterspack told these gentlemen 
of the conversation with Spangler, the theater 
had been taken possession of by the military 
authorities, and general suspicion directed to 
the employees, under the belief that Booth had 
accomplicet among them. Each employee was 
doubtless scanning the reported conduct of his 
fellows, and especially that of Burroughs and 
Spangler, Booth's horse holders. Ritterspack's 
statement was one they would be likely to 
weigh and recollect. If Garland and Lamb 
recollect aright what Ritterspack told them, 
there can be no question but that his statement 
of the conTersation, made on the witness stand, 
is incorrect. For if the conyersation did occur 
between him and the accused, he would recol- 
lect and tell it more exactly that night and 
next day than he would after undergoing a 
month's confinement, and alarm, and detectiye 
discipline, in Carroll Prison. 

The evidence of Dabonay, in his second ex- 
amination, tends strongly to show that Spang- 
ler had shoved his scene back and got on the 
firont of the stage before Ritterspack could have 
returned and held the reported conversation. 
He says: 

Q. State to the Court again where you were 
standing when the shot was fired in the thea- 
ter on the night of the 14th of April. 

A. I was standing on the left-hand side, first 
entrance. 

Q. Tou mean the side the President's box 
was on? 

A. Yes, sir. 

Q. How long was it after you saw Mr. Stew- 
art run out after Booth, before you saw the 
accused, Edward Spangler; and where did you 
see him, and what did you see him do? 

A. The first time I saw him he was moving 
his scene, I think. They shoved the scene back 
to give the whole of the stage to the people who 
came on. I do not know who assisted him. 

Q. How long was that after Mr. Stewart had 
left the stage? 

A. I guess it was about a minute and a-half, 
or two minutes. 

Q. Was it long enough for Mr. Stewart to 
have got out of the back door 7 

A. I think he had just €ibout Hmelo ffet to the 
hack door hrfore they ahoved the teenee, 

Q. What did Spangler do then? 

A. He came in fh>nt on the stage, with the 



rest. There was a ory for water, and I slMtel 
to the green-room, and he started the saat 
way. About half a doien of as went to gsC 
some water to carry it to the private box. 

Q. How far did Spangler go after the walef f 
Did he go into the gree n -room ? 

A. We all went into the green-room ; abwrt 
half a dosen of us went into the greenroom. 
By that time the stage was ftiU of people. 

Maddox says he saw Booth just aa ho Ml 
the stage, and that he then " run on the stage 
and heard the call for water." 

Thiflf evidence of Debonay and Haddox, and 
the statements of Garland and Lamb, and tkt 
strong improbability of Spangler's standiaA 
still amid the great commotion, render it near^ 
certain that Spangler was not in his place ba- 
hind the scene when Ritterspack retumed; 
and that if anything was said between ttftStt, 
it was as stated by Ritterspack to Garland aad 
Lamb. If that be so, of what significance wen 
Spangler's acts or words? He was not in posi- 
tion to see Booth when he jumped on thestage, and 
and ran off, for the scene was between them. Hi 
heard nothing but the shot, followed by tht 
cry, ** Stop that man," as the assassin, bendhig 
forward, hatless, fled through the bewilderea 
crowd in the narrow passage opposite. How 
would he know it was Booth instantly, when 
Booth's name had not then been called (Ritler* 
spack) and when men who knew Booth wril, 
and saw him leap on the stage and face tha 
audience in the glare of the foot-lichts, shoal* 
ing ^*Sie Semper T^fratmUr before Ee fled, dll 
not recognixe him ? (Gobright) And if he dM 
recognixe Booth, how could he know what had 
been done ? And what could be more natural 
or apparently innocent than his telling Rittei^ 
spack, who cried, ''That's Mr. Booth I "Shut 
up, you don't know who it is. It may be Mr. 
Booth and may be some one else I" 

But even if Ritterspack's last statement be 
true (which I think it clearly is not), and 
Spangler was still standing behind the soene, 
and said, **Shut up, don't say which way he 
went !" " For God's sake, shut up," he only 
knew that Booth had fled, and was being par- 
sued. He had seen nothing, and was stunned 
by the clamor and excitement He, probably, 
did not think that Booth had committed crime, 
or know what crime had been committed, or 
how Booth was connected in it. It was a stu- 
pid, ineffective exclamation — for Ritterepack 
was not then pursuing Booth, but dotens of 
others were. 

But whatever Tiew we take of Ritternpaek's 
evidence, Captain Stewart's faint recognition of 
Spangler as the man he met at the door, fidlt 
to the ground, for Withers, who knows Spang- 
ler well, and saw Booth open and shut the 
door, did not see Spangler there, and troB 
Spangler's position when the shot was flre^ 
as sworn to by both Ritterspack and James, 
who were both between him and the door, and 
who did not notice him move, it is certain he 
was not at the door when Stewart ran down 
the passage. 

8. After the assassination, John Miles (ool> 
ored) came down fh>m the flies, three stortai 
above the stage, and met Spangler and several 
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olhtn ftt the bsok door, "and I asked him 
who it was that held the horse, and ho told me 
to * hush, not to say nothing,' and I did not say 
ft&jthing more, though I knew who it was, be- 
Muse I saw the boy (Peanuts) holding the 
horse. He said <hush don't say anything to 
Bift,' or *hush don't say anything about it.' " 

Mary Jane Anderson (colored) says that a 
short time after Booth had gone, she went to the 
door of the theater, where some people were 
standing, and said to Mr. Bpangler, " lltiat gen- 
tleman (Booths called you, and he said * no he 
did not — he did not call me, ' and I said * he 
did call you, ' and I kept on saying so. With 
that he walked down the alley." It was prob- 
ably not fear of the authorities, but of the 
infariated people, which led Spangler to this 
•ffort to conceal the fact that Booth called him, 
and that he took the horse. It is as consistent 
with the theory of his innocence as of his guilt, 
And therefore amounts to nothing. 

4. Garland says Spangler usually slept in 
the theater— that on Friday night he slept in 
the carpenter shop, which is part of^the thea- 
ter building. Lamb says he was in the theater 
all day Saturday, and saw Spangler there 
through the day. Garland says Spangler slept 
in his room Saturday night, adjoining the thea- 
ter, saying there was talk of burning the thea- 
ter, and he was " afraid to stay in it alone, as 
he was a heayy sleeper ;" and that he was ar- 
rested there that night and discharged Sunday 
Homing. Sunday afternoon he saw him again, 
Bear the theater, and went with him risiting 
seme friends ; and there, hearin g that he was 
to be arrested again, he (Spangler) went to the 
Deteetive Police office, and learned it was not so. 
During this time he had no money. He was 
arrested Monday, and up to that time was at 
his meals, as usual, at a boarding house where 
he had taken them for fire or six months 
(Boigi, Gk>enther), and where his carpetniack 
remained, with the rope in it During these 
three days and nights there is not a word or 
eet of Spangler's shown in eyidence which 
does not indicate a consciousness of innocence. 

There are several circumstances and general 
eonsiderations I will now present to the Court 
remotely affecting the case of the accused, and 
with it the question of the probable complicity 
of any of the men connected with the theater 
in the horrid crime of the conspiracy. 

It will be recollected that Chester, the New 
York actor, says that in the latter part of De- 
cember, or early in January, Booth solicited 
him to engage in a scheme to capture the Presi- 
ident, and said he proposed to do it at Ford's 
Theater, which the President frequently Tisited, 
and that he wanted him to open the back door 
at a preconcerted signal, " and that it must be 
some one connected or acquainted with that 
theater who could take part in it" I ofifered to 
show that by the " some one connected or famil- 
iar with Ford's Theater," was meant Chester 
himself, by showing Booth's repeated solicita- 
tions to Ford, in January and February, to 
employ that actor, but the Judge AdTocate ob- 
jected, and the objection was sustained. That 
inference, howcTcr, is clearly deducible from 
Chester's own statement. 



I also proposed to show that firom its een- 
struction an escape could be more readily made 
from the priyate boxes of Ford's Theat<^, than 
fh>m those of the other principal theaters here; 
but the Judge AdTocate again objected, and his 
objection was sustained. 

It is fit I should advert to these rulings of the 
Court, to show it that if Chester's eyidence is 
without explanation, it is so by reason of its 
own rulings. I do not feel, however, that, as it 
stands, that evidence is of weight against the 
accused. It is rather in his favor, for the only 
thing Chester said Booth wanted him to do is a 
thing which Spangler could easily have done, 
without of itself attracting suspicion, and 
which would have greatly aided Booth's es* 
cape, but which Booth did for himself— open- 
ing the back door after the shot was fired. 

It has been generally thought that Booth 
could Aot have accomplished the crime and 
then escape without one or more accomplices 
employed about the theater. I feel safe in say- 
ing not only that it does noi appear he had one, 
but also that it does appear he did not need one. 

1. Booth was an actor of some distinction, 
who had played at Ford's, and had, through 
professional courtesy, as well as his engaging 
manners, free access to the theater at all hours 
and by every entrance, when it was open. He 
had, therefore, abundant opportunities to make 
his preparations about the President's box, un- 
observed and unaided. 

2. The leap from the box needed no reheanoL 
It is one which any man of good strength and 
action could make with safety. Had it not 
been — apparently through a providence of Ckd 
— that the villain's spur caught in the folds of 
one of our country's battle fiags, which adorned 
the box, he would have made Uie leap with ease. 
John T. Ford says: 

Q. State to the Court whether, ,fh>m your 
knowledge of Booth, the leap from the box upon 
the stage would be a difficult one. 

A. By no means, I think. He excelled In 
everything of that kind. He had a reputa- 
tion for being a great gymnast He introduced, 
in some Shakesperian plays, some of the most 
extraordinary and outrageous leaps, deemed so 
by the critics and condemned by the press at 
the time. 

8. The passage leading to the alley door, by 
which Booth escaped, was always kept clear of 
furniture and other obstructions during the 
play. Hess, Gifford, Maddox, James, Ford and 
others testify, most emphatically, to that C. 
D. Hess, the manager of Grover's Theater, a 
rival of Ford's, says: 

Q. State whether or not it is customary in 
theaters to keep the passage-way between the 
scenes and the green-room and the dressing 
room clear. 

A. Tes, sir; that is a point of excellence in 
a stage carpenter. If he keeps a clean stage 
and his scenes well put away, the passage as 
clear as possible, wo look upon him as a care- 
Ail man. 

And John T. Ford says: 

Q. Tlten I understand the prisoner, Spangler, 
would not be charged with the duty of keeping 
the passage-way in order? 
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A. That wfts BO dutj of bis, anloBs spociftll j 
Msigned to him bj the stage carpenter; he was 
sabordinate entirely to tho stage earpenter. 

Q. Now state whether or not that passage- 
way is generally obstruoted in any way. 

A. It should never be obstructed. My posi- 
tivo orders are to keep it always clear and in 
the best order. It is the passage-way used by 
all the parties coming from the dressing rooms. 
Where a play was performed like the American 
Omuin, the ladies were in full dress, and it was 
absolutely necessary that there should be no 
obstruction there, in order that the play should 
be properly performed. Coming fh>m the dress- 
ing rooms and the green-room of the theater, 
•Tory one had to use that passage. 

I have no doubt that Booth, knowing the 
pMsage would be clear, was confident that, 
with his bowie-knife drawn, he would meet 
with no resistance from the unarmed men and 
women who might flock from the green-room in 
wonder and amaiement at the shot and shouts. 
If so, he would not have wanted or proTided 
any help, except some one to hold his horse, 
which "Peanuts" did, and some one to open the 
door for him and shut it on his pursuers, which 
nobody did but himself. 

4. C. B. Hess, the manager of Groyer's Thea- 
ter, says: 

Q. State whether you were in the habit of 
seeing John Wilkes Booth during the last sea- 
son before the assassination of the President 

A. Yes, sir, very frequently. 

Q. State whether he ever made any inquiry 
of you in regard to Uie President's attending 
your theater. 

A. He did make such an inquiry. 

Q. When? 

A. On the day before the assassination. 

Q. State the circumstances under which the 
inquiry was made. 

A. He came into the office some time during 
the afternoon, I think, of Thursday, interrupted 
me and the prompter of the theater in reading 
a manuscript, seated himself in a chair, and 
entered into conversation on the subject of the 
illumination. There was to be a general illu- 
mination of the city on Thursday night, and he 
asked me if I intended to illuminate. I told 



him yes, I would illuminate to a eertain exttfti 
that night, but that the next night would be ny 
great night of the illumination, that being the 
celebration of the fall of Sumter. He asked 
me the question — my impression is, his words 
were, *'Do you intend," or ''Are you going to 
invite the I^esident?" X think my reply was^ 
'*Yes, that reminds me I must send that invita- 
tion." I had it in my mind for several days to 
invite the Presidential party down on that 
night — on the night of the 14th. 

Q. Was there anything marked in Booth's 
manner in making the inquiry of you? 

A. It struck me as rather peculiar, his enter- 
ing in the manner that he did; he must have 
observed that we were busy, and it was not 
usual for him to come in and take a seat unless 
he was invited. He did upon that occasion, and 
made such a point of it that we were both con* 
siderably surprised. He pushed the matter so 
far that I got up and put the manuscript away 
and enter^ into conversation with him. 

It is probable from this that Booth would 
have attempted the assassination of the Presi- 
dent in Grover'e Theater, had he gone there in- 
stead of to Ford's on that fatal night; and it 
tends to show that he had no accomplices at 
either theater. 

I have now presented to the Court every point 
in the evidence whioh seems to me may, by any 
possibility, be relied on as indicating gniltj 
knowledge of or participation by Spangler in 
the conspiracy, or any of its crimes. From 
the natural partiality of a counsel to his cUent, 
I may not have noticed all that bears against 
him, or presented it in its true light, but I have 
earnestly sought, in this discussion, to show all 
that is of weight for or against him, extenu- 
ating nothing. I can see in the evidence no 
ground for such suspicion as would, in the 
civil courts, lead a grand jury to present him 
for trial, and believe that, so far fh>m his 
guilt being established beyond a reasonable 
doubt, a review of the evidence will leave, in 
few candid minds, a reasonable doubt of hia 
innocence. 

EDWARD SPANGLER. 

By his Counsel. 
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Or Pretidint and Oentiemen of the QmmUnon : 

For the lawyer m well a& the soldier, there 
is an equally pleasant duty — an equally im- 
perative command. That duty is to shelter 
from injustice and wrong the innocent, to pro- 
tect the weak from oppression, and to rally at 
all times and on all occasions, when necessity 
demands it, to the special defense of those 
whom nature, custom, or circumstance may 
have placed in dependence upon our strength, 
honor and cherishing regard. That command 
eoianates and reaches each class f^om the same 
anthoritatiye and omnipotent source. It comes 
flrom a Superior, whose right to command none 
dare question, and none dare to disobey. In 
this command there is nothing of that lex talionia 
which nearly two thousand years ago nailed 
U> the cross its Diyine Author. 

<* Therefore, all things whatsoeyer ye would 
that men should do to you, do ye even so unto 
tkem; for this is the law and the prophets." 

God has not only giTon us life, but He has 
filled the world with everything to make life 
desirable; and when we sit down to determine 
the taking away of that which we did not give. 
Mid which, when once taken, we can not re- 
store, we consider a subject the most solemn and 
momentous within the range of human thought 
and human action. 

Profoundly impressed with the innocence of 
our client, we enter upon this last duty in her 
case with the heartfelt prayer that her honor- 
able judges may enjoy the satisfaction of not 
having a single doubt left on their minds in 
granting her an acquittal, either as to the testi- 
mony affecting her, or by the surrounding cir- 
cumstances of the case. 

The first point that naturally arises in the 
presentation of the defense of our client, is 
that which concerns the plea that has been 
made to the jurisdiction of this Commission to 
try her — a plea which by no means implies 
any thing against the intelligence, fairness, or 
Integrity of the brilliant and distinguished 
officers who compose the Court, but which 
merely touches the question of the ri^ht of this 
tribunal, under the authority by which it is 
convoked. This branch of her case is left to 
depend upon the argument already submitted 
by her senior counsel, the grande decut colu- 
mengue of his profession, and which is exhaust- 

19 



ive of the subject on which it treats. There- 
fore, in proceeding to the discussion of the 
merita of the case against her, the jurisdiction 
of the Court, for the sake of argument, may be 
taken as conceded. 

But, if it be granted that the jurisdiction is 
complete, the next preliminary inquiry natu- 
rally is as to the principles of evidence by 
which the great mass of accumulated facts is 
to be analyied and weighed in the scales of 
justice and made to bias the minds of her 
judges; and it may be here lai^ down as a 
concetaum in the case that we are here in this 
forum, constrained and concluded by the same 
process, in this regard, that would bind and 
control us in any other Court of civil origin, 
having jurisdiction over a crime such as is 
here charged. For it is asserted in all the 
books that courts-martial must proceed, so far 
as the acceptance and the analysis of evidence 
is concerned, upon precisely those reasonable 
rules of evidence which time and experience, 
ah antieOj surviving many ages of judicial wis- 
dom, have unalterably fixed as unerring guides 
in the administration of the criminal law. 
Upon this conceded proposition it is unneces- 
sary to consume time by the multiplication of 
references. We are content with two brief 
citations from works of acknowledged author- 
ity. 

In Greenleaf it is laid down, ^Hhat courts- 
martial are bound, in generoL, to observe the 
rules of the law of evidence by which the 
courts of criminal jurisdiction are governed." 
8 Greenleaf^ sec. 467. 

This covers all the great ^tfn«ra2 principles of 
evidence, the points of difference being wholly 
as to minor matters. 

And it is also affirmed in Benet, " that it 
has been laid down as an indisputable princi- 
ple, that whenever a legislative act erects a 
new jurisdiction, without prescribing any par- 
ticular rules of evidence to it, the common 
law will supply its own rules, from which it 
will not allow such newly-erected Court to 
depart. The rules of evidence, then, that ob- 
tain in the criminal courts of the country, 
must be the guides for the courts-martial ; the 
end sought for being the truth, these rules 
laid down for the attainment of that end, must 
be intrinsically the same in both cases. These 
rules constitute the law of evidence, and in- 
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Tolve tho qiialitj, admissibility, and effect of 
evidence and its application to the purposes 
of truth." Benei, pp. 226, 227. 

Therefore, all the facts that tend against the 
accused, and all those that make for her, are 
to be weighed and are to operate upon her con- 
Yiction or acquittal precisely as they would in 
a court of law. If they present a case such 
as would there conyict her, she may be found 
guilty here ; and if, on the other hand, the 
rules of law upon these facts would raise any 
presumption or create any doubt, or force any 
conclusions that would acquit her in a court 
of law, then she must be discharged, upon the 
same principles, by this Commission. This is 
a point which, in our judgment, we can not too 
strongly impress upon the minds of her judges. 
The extraordinary character of the crime ; 
the assassination that remoTed from us the 
President of the United States, makes it most 
desirable that the findings of .this tribunal 
shall be so well founded in reason as to satisfy 
and secure public confidence and approval; 
for many of the most material objects of this 
prosecution, and some of the most important 
ends of justice, will be defeated and frustrated 
if convictions or acquittals, and more espe- 
cially the formery shall be ac^udged upon 
grounds that are notoriously insufficient. 

Such a course of action would have a ten- 
dency to draw sympathy and support to the 
parties thus adjudged guilty, and would rob 
the result of this investigation of the whole- 
some support of professional and public opin- 
ion. The jurisdiction of the Commission, for 
example, is a matter that has already provoked 
considerable criticism and much warm disap- 
proval ; but in the case of persons clearly found 
to be guilty, the public mind would easily over- 
look any doubts that might exist as to the 
regularity of the Court in the ju^t sentence 
that would overtake acknowledged criminals. 
Thus, if Booth himself and a party of men 
clearly proved, by ocular evidence or confes- 
sion, to have aided him, were here tried and con- 
demned, and, as a consequence, executed, not 
much stress, we think, would be laid by many 
upon the irregularity of the mode by which 
they should reach that just death which all 
good citiiens would affirm to be their deserts. 
But the case is far different when it affects per- 
sons who are only suspected, or against whom 
the evidence is weak and imperfect; for if citi- 
iens may be arraigned and convicted for so 
grievous an offense as this upon insufficient 
evidence, every one will feel his own personal 
safety involved, and the tendency would be to 
intensify public feeling against the whole pro- 
cess of the trial. It would be felt and argued 
that they had been condemned upon evidence 
that would not have convicted them in a civil 
court, and that they had been deprived, there- 
fore, of the advantages which they would have 
had for their defense. Reproach and con- 
tumely upon the Government would be the 
natural result, and the first occasion would 
arise in all our history for such demonstrations 
as would be sure to follow the condemnation of 
mere citiiens, and particularly of a woman, 
upon evidence on vhioh an acquittal would fol- 



low in a civil court. It is, therefore, not only 
a matter of the highest concern to the aoeuisd 
themselves as a question of personal and pri- 
vate right, but also of great importance upon 
considerations of general public utility and 
policy, that the results of this trial, as alTecting 
each of the accused, among them Mrs. Sorratt, 
shall be rigidly held within the bounds and 
limitations that would control in the premises, 
if the parties were on trial in a civil eonn 
upon an indictment equivalent to the charges 
and specifications here. Conceding, as we have 
said, the jurisdiction for the purposes of this 
branch of the argument, we hold to the princi- 
ple first enunciated as the one great, all-importp 
ant, and controlling rule that is to guide the 
Commission in the findings they are now about 
to make. In order to apply this principle to 
the case of our client, we do not propose to 
range through the general rules of evidence 
with a view to seeing how they square with the 
facts as proven against her. In the examina- 
tion of the evidence in detail, many of these 
must from necessity be briefly alluded to ; bnt 
there is only one of them to which we propose 
in this place to advert specifically, and that is 
the principle that may be justly said to lie at 
the foun<iation of all the criminal law — a prin- 
ciple so just, that it seems to have sprung from 
the brain of Wisdom herself, and so undoubted 
and universal as to stand upon the recognition 
of all the times and all the mighty intellsets 
through and by which the common law has 
been built up. We allude, of course, to that 
principle which declares that ^' every man is 
held to be innocent until he shall be proven 
guilty " — a principle so natural that it has 
fastened itself upon the common reason ot 
mankind, and been immemorially adopted as a 
cardinal doctrine in all courts of justice 
worthy of the name. It is by reason of this 
grciit>, underlying legal tenet that we are in 
possession of the rule of law, administered by 
all of the courts, which, in mere technical ex- 
pression, may be termed *'thc presumption of 
innocence in favor of the accused.-' And it ii 
from hence that we derive that farther applicv 
tion of the general principle, which has also 
become a rule of law and of universal applica- 
tion wherever the common law is respected 
(and with which we have more particularly te 
den I), by which it is affirme<l, in common lan- 
guage, that in any prosecution for crime **THl 

ACCUSED MUST UK ACQUITTED WHERE TIIERB IS ▲ 

REASONABLE DOUBT OF uis ouiLT.'' We hardly 
think it necessary to adduce authorities for this 
position before any tribunal. In a civil 
court we certainly should waive (he citations, 
for the principle as stated would be assumed 
by any civil judge, and would, indeed, be the 
starting point for any investigation whatever. 
Though a m-4xim so common and conceded, it is 
fortified by the authority of all the great lights 
of the law. Before reference, however, is mads 
to them, we wish to impress upon the minds of 
the (^ourt another and important rule which we 
shall have occasion to refer to : 

"The evidence in support of a conspiracy is 
generally circunutantiair Buuell anCrimes, voL 
2, ; 698. 
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In regard to circumstantial eTidence, all the 
best and ablest writers, ancient and modern, 
agree in treating it as wholly inferior in 
cogency, force, and effect, to direei eyidence. 
And now for the rule which must guide the 
jury in all cases of reasonable doubt : 

"If eyidenoe leaye reasonable ground for 
doubt, the conclusion can not be morally oer- 
tain, however great may be the preponderance 
of probability in its faYor." Willt on (Xrcum^ 
tiantial Evidence. Law Library ^ vol. 41. 

"The burden of proof in every criminal 
case is on the Goyernment to prove all the ma- 
terial allegations in the indictment; and if, on 
the whole evidence, the jury have a reasonable 
doubt whether the defendant is guilty of the 
crime charged, they are bound to acquit him. 
If the evidence leads to a reasonable doubt, 
that doubt will avail in favor of the prisoner/' 
Itt Oree$Ueqfj tee 84 — yote. 

Perhaps one of the best and clearest defini- 
tions of the meaning of a "reasonable doubt" 
is found in an opinion given in Dr. Webster's 
ease by the learned and accurate Chief-Justice 
of Massachusetts. He said : 

" The evidence must establish the truth of 
the fact to a reasonable and moral certainty ; a 
certainty that convinces and directs the under- 
standing, and satisfies the reason and judgment 
of those who are bound to act conscientiously 
upon iV* Commonwealth vs. Wehtter^ 5 Oueh.^ 
820. 

Far back in the early history of English 
jurisprudence we find that it was considered 
a most serious abuse of the common law " that 
justices and their officers, who kill people by 
false judgment, be not destroyed as other mur- 
derers, which King Alfred caused to be done, 
who caused forty- four justices in one year to 
be hanged for their false judgment. He hanged 
Freburne because he judged Harpin to die, 
whereas the jury were in d^ubt of their verdict; 
for in doubtful eatee we ought rather to save 
than to condemn." 

The spirit of the Roman law partook of the 
same care and caution in the condemnation of 
those charged with crime. The maxim was : 

" Satiut M (, impunitum reUnqui fecintu nocenUSj 
quam innoeeniem damnarey 

That there may be no mistake concerning the 
fact that this Commission is bound as a jury 
by these rules, the same as juries in civil 
courts, we again quote from Benet: 

" It is in the province of the Court (Court- 
martial) to decide all questions on the admissi- 
bility of evideuce. Whether there is any 
evidence is a question for the Court as judges, 
but whether* the evidence is sufficient is a ques- 
tion for the Court as jury to determine, and 
this rule applies to the admissibility of every 
kind of evidence, written as well as oraL" 
Benet, pp. 225, 226. 

These citations may be indefinitely multi- 
plied, for this principle is as true in the law as 
any physical fact in the exact sciences. It is not 
contended, indeed, that any degree of doubt is 
sufficient to acquit, but the doubt must be of a 
reasonable nature, so as to overset the moral 
evidence of guilt; a mere poanbility of inno- 
cence will not suffice, for, upon human testi-' 



mony, no case is fVee from possible innocence. 
Even the most direct evidence of crime may 
possibly be mistaken. But the doubt required 
by the law must be so consonant with reason 
as, in analogous circumstances, would affect the 
action of a reasonable creature concerning his 
own affairs. We may make the nature of such a 
doubt clearer to the Court by alluding to a very 
common rule in the application of the general 
principle in certain cases, and the rule will 
readily appeal to the judgment of the Court as 
a remarkable and singularly beautiful example 
of the. inexorable logic with which the law ap- 
plies its own unfailing reason. 

Thus, in cases of conspiracy, and some others, 
where many persons are charged with joint 
crime, and where the evidence against most of 
them must, of necessity, be circumstantial, the 
plea of "reasonable doubt" becomes peculiarly 
valuable to the separate accused, and the mode 
in which it is held it can best be applied is the 
test whether the facts as proved, circumstantial, 
as supposed, can be made to consist just as 
reasonably with a theory that is essentially dif- 
ferent from the theory of guilt. 

If, therefore, in the development of the whole 
facts of a conspiracy, all the particular facts 
against a particular person can be taken apart 
and shown to support a reasonable theory that 
excludes the theory of guilt, it can not be de- 
nied that the moral proof of the latter is so 
shaken as to admit the rule concerning the pre- 
sumption of innoQi^ce. For surely no man 
should be made to suffer because certain facts 
are proved against him, which are consistent 
with guilt, when it can be shown that they are 
also, and more reasonably, consistent with in- 
nocence. And, as touching the conspiracy 
here charged, we suppose there are hundreds 
of innocent persons, acquaintances of the 
actual assassin, against whom, on the social 
rule of "no«ct7ur a eociis" mercifully set aside 
in law, many facts might be elicited that would 
corroborate a suspicion of participation in his 
crime; but it would be monstrous that they 
should suffer fh>m that theory when the same 
facts are rationally explainable on other the- 
ories. 

The distinguished Assistant Judge Advocate, 
Mr. Bingham, who has brought to the aid of 
the prosecution, in this trial, such ready and 
trenchant astuteness in the law, has laid the 
following down as an invariable rule, and it 
will pass into the books as such: 

"A party who conspires to do a crime may 
approach the most upright man in the world, 
with whom he had been, before the criminality 
was known to the world, on terms of intimacy, 
and whose position in the world was such that he 
might he on terms of intimacy with reputable gentle- 
men. It is the misfortune of a man that is ap- 
proached in that way; it is not his crime^ and it 
is not COLORABLT his crime either.^^ 

This rule of construction, we humbly submit, 
in connection with the question of doubt, has a 
direct and most weighty bearing upon the case 
of our client. Some indication of the mode in 
which we propose to apply it may be properly 
stated here. Now, in all the evidence, there is 
not a shadow of direct and positive proof which 
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eonneots Mrs. Surratt with a participation in 
this conspiracy alleged, or with any knowledge 
of it. Indeed, considering the active part she 
is charged with taking, and the natural oom- 
municatiTeness of her sex, the case is most 
singularly and wonderfully barren of eyen cir- 
cumstantial facts concerning her. But all there 
is, is circumstantial. Nothing is proved against 
her, except some few detached facts and cir- 
cumstances, lying around the outer circle of 
the alleged conspiracy, and by no meant neces- 
sarily connected with guilty intent or guilty 
knowledge. 
It becomes our duty to see : 

1. What these facts are. 

2. The character of the evidence in support 
of them, and of the witnesses by whom they 
are said to be proven. And, 

8. Whether they are consistent with a rea- 
sonable theory by which guilt is excluded. 

We assume, of course, as a matter that does 
not require argument, that she has committed 
no crime at all, even if these /aett be proved, 
unless there is the necessary express or implied 
criminal intent^ for guilty knowledge and guilty 
intent are the constituent elements, the princi- 
ples of all crime. The inirnt and malice, too, 
in her case must be exprettj for the facts proved 
against her, taken in themselves, are entirely 
'and perfectly innocent, and arc not such as 
give rise to a necessary implication of malice. 
This will not be denied. Thus, when one com- 
mits a violent homicide, the law will presume 
the requisite malice; but when one only de- 
livers a message, which is an innocent act in 
itself, the guilty knowledge, malice and intent, 
that are absolutely necessary to make it crim- 
inal, must be expressly proven before any 
criminal consequences can attach to it. And, 
t^ quote, "Knowledge and intent^ when ma- 
terial, must be shown by the prosecutor." 
Wharton's American Criminal Late, sec. (531. The 
intent to do a criminal act, as defined by 
Bouvier, implies and moans a prc-conceived 
purpose and resolve, and determination to 
commit the crime alleged. To quote again: 
**But the intent or guilty knowledge must be 
brought directlj* home to the defendant." Whar- 
ton's American Criminal Law^ sec. C3o. When an 
act, in itself indifferent^ becomes criminal, if 
done with a particular intent^ then the intent 
must be proved and found." 3 Greenlea/j sec. 
13. 

In the light of these principles, let us ex- 
amine the evidence as it affects Mrs. Surratt. 
1. What are the acts she has done? The speci- 
fication against her, in the general charge, is as 
follows: « 

"And in further prosecution of the said con- 
spiracy, Mary E. Surratt did, at Washington 
city, and within the military department and 
military lines aforesaid, on or before the 6th 
day of March, A. D. 18C6, and on divers other 
days and times between that day and the 20th 
day of April, A. D. 1805, receive, entertain, 
harbor and conceal, aid and assist the said John 
Wilkes Booth, David E. llerold, Lewis Payne, 
John H. Surratt, Michael O'Laughlin, George 
A. Atzcrodt, Samuel Arnold, and their confed- 
erates, with knowledge of the murderous and 



traitorous eonspiracy aforesaid, and with intent 
to aid, abet and assist them in the ezecntioB 
thereof, and in escaping from justice aftar the 
murder of the said Abraham Lincoln, as afore- 
said." 

The first striking fact proved is her acquaint- 
ance with J. Wilkes Booth — that he was an oe- 
casional visitor at her house. From the evidence^ 
if it is to be relied on, it distinctly appears 
that this acquaintance commenced the latter 
part of last January, in the vicinage of three 
months only before the assassination of the 
President, and, with slight interruptions, it 
was continued down to the day of the aseessi- 
nation of the President. Whether he was first 
invited to the house and introduced to the fam- 
ily by Weichmann, John H. Surratt, or some 
other person, the evidence does not disclose. 
When asked by the Judge Advocate '*whom did 
he call to see," the witness, Weichmann, re- 
sponded, '^Ile generally called for Mr. Surratt — 
John H. Surratt — and, in the absence of John 
U. Surratt, he would call for Mrs. Surratt" 

Before calling the attention of the Commis- 
sion to the next evidence of importance against 
Mrs. Surratt, we desire to refresh the recollec- 
tion of the Court as to the time and manner, 
and by whom, according to the testimony of 
Lloyd, the carbines were first brought to his 
(Lloyd's) house. 

From the official record the following is 
taken: 

Q. Will you state whether or not, some five 
or six weeks before the assassination of the 
President, any, or all of these men, abont whom 
I have inquired, came to your house? 

A. They were there. 

Q. All three together? 

A. Yes; John H. Surratt, Herold and Atie- 
rodt were there together. 

Q. What did they bring to your house, and 
what did they do there? 

A. When Uiey drove up there, in the morn- 
ing, John H. Surratt and Atzerodt came first; 
they went from my house, and went toward T. 
B., a post-office kept about five miles below 
there. They had not been gone more than half 
an hour when they returned with Herold; then 
the three were together — Herold, Surratt and 
Atzerodt. 

Q. What did they bring to your honse? 

A. I saw nothing until they all three came 
into the bar-room. I noticed one of the bug- 
gies — the one I supposed Herold was driving or 
went down in — standing at the front gate. All 
three of them, when they came into the bar- 
room, drank, I think, and then John Surratt 
called me into the front parlor, and on the scfis 
wore two carbines, with ammmunition. I think 
he told me they were carbines. 

Q. Anything beside the carbines and am- 
munition? 

A. There was a rope and also a monkey- 
wrench. 

Q. How long a rope ? 

A. I can not tell. It was in a coil — a right 
smart bundle — ^probably sixteen or twenty 
feet. 

Q. Were those articles left at jour house 7 

A. Yes, sir ; Surratt asked mo to take care 
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of them, to oonoeal the oarbineB. I told him 
there was no plaee there to conceal them, and 
I did not wish to keep such things in the house. 

Q. Ton say that he asked you to conceal 
those articles for him ? 

A. Tes, sir ; he asked me to conceal them. 
I told him there was no plaee to conceal them. 
He then carried me into a room that 1 had 
never been in, which was just immediately 
aboye the store room, as it were in the back 
building of the house. I had never been in 
that room previous to that time. He showed 
me where I could put them, underneath the 
joists of the house— the joists of the second 
floor of the main building. This little unfin- 
ished room will admit of anything between 
the joists. 

Q. Were they put in that plaee ? 

A. They were put in there according to his 
directions. 

Q. Were they concealed in that condition? 

A. Tes, sir ; I put them in there. I stated 
to Colonel Wells through mistake, that Surratt 

rut them there ; but I put them in there myself, 
carried the arms up myself. 

Q. H!bw much ammunition was there 7 

A. One cartridge-box. 

Q. For what purpose, and for how long, did 
he ask you to keep these articles 7 

A. I am very positive that he said he would 
call for them in a few days. He said he just 
wanted them to stay for a few days and he 
would call for them. 

It also appears in evidence against Mrs. 
Surratt, if the testimony is to be relied on, that 
on the Tuesday previous to the murder of the 
President, the 11th of April, she met John M. 
JJoyd, a witness for the prosecution, at Union- 
town, when the following took place : 

Question by the Judge Advocate: 

Q. Did she say anything to you in regard 
to those carbines ? 

A. When she first broached the subject to 
me, I did not know what she had reference to; 
theh she came out plainer, and I am quite pos- 
itive she asked me about the " shooting irons." 
I am quite positive about that, but not alto- 
gether positive. I think she named " shooting 
irons," or something to call my attention to 
those things, for I had almost forgotten about 
their being there. I told her that they were hid 
away far back — that I was afraid the house 
would be searched, and they were shoved far 
back. She told me to get them out ready; they 
would be wanted soon. 

Q. Was her question to you first, whether 
they were still there, or what was it? 

A. Really, I can not recollect the first ques- 
tion she put to me. I could not do it to save 
my life. 

On the afternoon of the 14th of April, at 
about half-past five, Lloyd again met Mrs, Sur- 
ratt, at Surrattsville, at which time, according 
to his version, she met him by the wood-pile, 
near the house, and told him to have those 
shooting irons ready that night, there would 
be some parties calling for them, and that she 
gave him something wrapped in a piece of 
paper, and asked him to get two bottles of 
whisky ready also. This message to Mr. Lloyd 



is the second item of importance against Mrs. 
Surratt, and in support of the specification 
against her. The third and last fact that makes 
against her in the minds of the Court, is the 
one narrated by Major H. W. Smith, a witness 
for the prosecution, who states that while at 
the house of Mrs. Surratt, on the night of the 
17th of April, assisting in making the &rr'^t 
of its inmates, the prisoner, Payne, came in. 
He (Smith) stepped to the door of the parlor 
and said : " Mrs. Surratt, will you step here a 
minute ?" As Mrs. Surratt came forward, ho 
asked her the question, ^*Do you know this 
man ?" She replied, quoting the witness' lan- 
guage, ^* Before God, sir, I do not know this 
man, and I have never seen him." An addi- 
tion to this is found in the testimony of the 
same witness, as he was drawn out by the 
Judge Advocate. The witness repeats the 
language of Mrs. Surratt, '* Before God, I do 
not know this man, and have never seen him, 
and did not hire him to dig a gutter for me." 
The fact of the photographs and card of the 
State arms of Virginia have ceased to be of the 
slightest importance, since the explanations 
given in evidence concerning them, and need 
not be alluded to. If there is any doubt as to 
whom they all belonged, reference to the testi- 
mony of Misses Surratt and Fitzpatriok will 
settle it. 

These three circumstances constitute the part 
played by the accused, Mary £. Surratt, in this 
great conspiracy. They are the acts she has 
done. They are all that two months of patient 
and unwearying investigation, and the most 
thorough search for evidence that was probably 
ever made, has been able to develop against 
her. The acquaintance with Booth, the mes- 
sage to Lloyd, the non-recognition of Payne, 
constitute the sum total of her receiving, enter- 
taining, harboring, and concealing, aiding, 
and assisting those named as conspirators and 
their confederates, with knowledge of the mur- 
derous and traitorous conspiracy, and with 
intent to aid, abet, and assist them in the execu- 
tion thereof, and in escaping from justice. 
The acts she has done, in and of themselves, 
are perfectly innocent. Of themselves they con- 
stitute no crime. They are what you or I, or 
any of us might have done. She received and 
entertained Booth, the assassin, and so did a 
hundred others. She may have delivered a 
message to Lloyd — so have a hundred others. 
She might have said she did not know Payne— 
and who within the sound of my voice can say 
that they know him now ? They are ordinary 
and commonplace transactions, such as occur 
every day and to almost everybody. But as all 
the case against her must consist in the guilty 
intent that will be attempted to be connected 
with these facts, we now propose to show that 
they are not so clearly proven as to free them 
from great doubt, and, therefore, we will inquire. 

2d. How are these acts proven? SoUfy by 
the testimony of Louis J. Weichmann and John 
M. Lloyd. Here let us state that we have no 
malice toward either of them, but if in the 
analysis of their evidence we should seem to 
be severe, it is that error and duplicity may be 
exposed, and innocenoe protected. 
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We may start out with the proposition that a ! 
body of men, banded togctjier for the consum- 
mation of an unlawful act against the Govern- 
ment, naturally would not disclose their purpose 
and hold suspicious consultations concerning it 
in the presence continually of an innocent 
party. In the light of this fair presumption, 
let us look at the acts of Wbichmamn, as dis- 
closed by his own testimony. Perhaps the most 
singular and astonishing fact that is made to 
appear is his omnipresence and co-action with 
tliose declared to be conspirators, and his pro- 
fessed and dcclare<l knowledge of all their plans 
and purposes. His acquaintance with John H. 
Surratt commenced in the fall of 1800, at St. 
Charles College, Maryland. In January, 1808, 
he renewed his acquaintance with him in this 
city. On the 1st of No-vember, 18G4, be took 
board and lodgings with Mrs. Surratt, at her 
house, No. 541 H street, in this city. If this tes- 
timony be correct, he was introduced to Booth 
on the 15th day of January, 1865. At this first, 
very first meeting, he was invited to Booth's 
room, at the National, where he drank wine and 
took cigars at Booth's expense. After consulta- 
tion about something in an outer passage be^ 
tween Booth and the party alleged to he with 
him by Weichmann, they all came into the room, 
and for the first time business was proceeded 
with in his presence. After that he met Booth 
in Mrs. Surratt's parlor and in his own room, 
and had conversations with him. As near as 
Weichmnnn recollects, about three weeks after 
his introduction, he met the prisoner, Atscrodt, 
at Mrs. Surratt's. (How Atzerodt was received 
at the house will be referred to.) About the 
time that Booth played Pescara, in the '^Apos- 
tate,' at Ford's theater, Weichmann attended 
the theater in company with Surratt and At- 
serodt. At the theater they were joined by 
Herold. John T. Holuhan, a gentleman not 
suspected of complicity in the great tragedy, 
also joined the company at the theater. After 
the play was over, Surratt, Holahan and him- 
self went as far as the corner of Tenth and £ 
streets, when Surratt, noticing that Atzerodt 
and Herold were not with them, tent Wrichmann 
back for them. He found them in a restaurant 
near by, in conversation with Booth, by whose 
invitation Weichmann took a drink. After that 
the entire party went to Eloman's, on Seventh 
street, and had some oysters. The party there 
separated, Surratt, Weichmann and Holahan 
going home. In the month of March last the 
prisoner, Payne, according to Weichmann, went 
to Mrs. Surratt'B house and inquired/or John H. 
Surratt. *^I myself," says Weichmann, **w«nt 
to open the door, and he inquired for Mr. Sur- 
ratt. I told him Mr. Surratt was not at home, 
but I would introduce him to the family, and 
did introduce him to Mrs. Surratt — under the 
name of Wood." What more? By Weich- 
mann's request Payne remained in the house all 
night. He had supper served to him in the 
privacy of Weichmann's own room. More than 
that, Weichmann went down into the kitchen 
and got the supper and carried it up to him 
himself, and as nearly as he recollects, it was 
about eight weeks previous to the assassination. 
Payne remained as Weichmann's guest until the 



next morning, when be left in ike Mirly tzmia 
for Baltimore. About three weeks after that 
Payne called again. Says Weichmann, *^I 
again went to the door, and / tifmim ushered 
him into the parlor;" but says he had forgottaa 
his name, and only recollected that he had given 
the name of Wood on the former viait, when 
one of the ladies oalled Payne by that name. 
He who had served supper to Payne in his own 
room, and had spent a night with him, could not 
recollect for three weeks the common name of 
" Wood,' but recollects with such distincineM 
and particuUrity scenes and incidents of much 
greater age, and by which he is jeopardixing 
the lives of others. Payne remained that time 
about three days, representing himself to the 
family as a Baptist preacher; that he had been 
in prison in Baltimore about a week, and thai 
he had taken the oath of allegiance and was 
going to become a good loyal citisen. To Mrs. 
Surratt this seemed eccentric, and she said ** he 
was a great looking Baptist preacher." **Thcy 
looked upon it as odd, and laughed at it." It 
seems from Weichmann's testimony that he 
again shared his room with Payne, and when 
returning ft*om his office one day, and finding a 
false mustache on the table in his room, he took 
it and threw it into his toilet box, and after- 
ward with a box of paints, in his trunk, and 
the mustache was subsequently found in Weich- 
mann's baggage. When Payne, according to 
Weichmann's testimony, inquired, ^' Where is 
my mustache ?' Weichmann said nothing, but 
*^ thought it rather queer that a Baptist preacher 
should wcur a mustache." He says he did not 
want it about his room ; ^* thought no honest 
person had any reason to wear a false mus- 
tache," and as no ^^hone$t per*on"{f) should be 
in posHcssion of it, he locked it up in his ova 
trunk. Weichmann professes throughout his 
testimony the greatest regard and friendship 
for Mrs. Surratt and her son. Why did he not, 
on this occasion, and while his suspicions were 
aroused — if he is an honest man, why did he 
not go to Mrs. Surratt and communicate them 
atoncc ? She, an innocent and guileless woman, 
not knowing what was occurring in her own 
house; he, the friend, coming into possession 
of important facts, and not making them known 
to her, the head of the household, but claiming 
now, since this overwhelming misfortune has 
fallen upon Mrs. Surratt, that, while reposing 
in the very bosom of the family as a friend and 
confidant, he was a spy and an informer! and 
that, wc believe, is the best excuse the prosecu- 
tion is able to make for him. His account and 
explanation of this mustache would be treated 
with contemptuous ridicule in a civil court. 

But this is not all. Concede Weichmann's 
account of the mustache to be true, and if it 
was not enough to rouse his suspicions that all 
was not right, he states that, on the same day, 
he went to Surratt's room and found Payne 
seated on the bed with Surratt, playing with 
bowie-knives, and surrounded with revolv- 
ers and spurs. Miss Honora Fitzpatrick 
testifies that Weichmann was treated by Mra. 
Surratt "more like a .son than a friend." 
Poor return for motherly care 1 Quilty knowl- 
edge of and participation in orime or in wild 
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MheuH for the etptnr* of th« Preaident, would 
be t good eicoM for not mnkiDg all this knawu 
to tin. Surnitt. In speaking of the ipura hnd 
plltoU. Weiohmftnn Jbus thit there were Jutl 
tight tpart, and two loog dat/ reialTem. Boir 
{q mind, we Mk ;ou, gentlemen of tlie 
Ccmmiiiion, that there iB no oTideDOe befuro 
^u Ehowing Ihut Mrg. Sutratt knew anjthln); 
•bout theie things. It seemi farther on, aboui 
the IBth of March, that Weichmaan went to (he 
Remdon House with Sarrstt to eogage a roum. 
He BBjB he afterward learned that it wa.a fur 
Pajme, f>oin Atierodt, but oontradietB hinueir 
in the Bame breath bf stating that he iuquirt^il 
of AtMrodt if hs wii going to see Pajneat iljir 
Herndon House. His intimate knowledge ol 
Burratt'B moTemeotB between Riohmonil knJ 
Wufalngton, fixing (be dates of the trips wiih 
l^rsat exactitude; of Bnrratt's bringing g.,ld 
Boek; of Surratt's leafing an the eTening ul' 
the 8d of April for Canada, spendiug his la<t 
Biouiente here with Weiohmana ; of Surrati's 
telling Weiohmann about his iaterTiewe with 
DkTis and Benjamin in all this knowleil^e 
ooneerning himself, and assoeistions with thuiti.- 
Mftmed as oonspiratoVs, he is no doubt truthlul 
M far aa his statements extend, but when liv 
eomes to apply some of this knowledge to othM e<, 
Im at once shakea all faith in his teatim&nr 
bearing upon the accused. 

"Dojou remember," the question was askcii 
Um, "early in the month of April, of Mrs. Sur- 
nil hsTing sent for ;oa and asking jou to glvo 
Ur. Booth notice that she wished (o see him .' 

Weiehmann in his reply stated that she dil : 
that it was on the 2d of April, and that he found 
In Mr. Booth's room John MoCuUough, theaolur, 
irtien he delivered the message. One of lw<i 
things to which he swears in this statemrpit 
OBD not be true; 1. That he met John MaCiiI- 
lOQgh in Booth's rooi»,ror we have McCuUougii'a 
•wora statement that at that time he was noi i ii 
tkeeltyof Waahingtou, andif, when hedeliTeni'd 
the messag* to Bootb, McCuUough was in ihv 
Mom, h<ould not hare been on theUd of Apvil. 
"St. I^wBENCB Hall, 1 i 
I'MoKTBiAL, June 8, 1865. / 

"I am an actor by prafession, at present fulGH- . 
Ing an engagement at Mr. Buckland's theaU'r, , 
In this city. I arrived here on the 12th ■>!" 
Hay. I performed two engugementa at For^l ^ 
theater, in Washington, during the pact winter, ' 
the laet one closiog on Saturday evening, 2{jlli 
of March. I lelt^ Washington on Sunday eveu- 
ins, 26th March, and have not been there sinuc 
I have no recollection of meeting any perhiMi 
by the name of Weiehmann. 

"JOHN McCULLOUOH. 

" Sworn to and subscribed before me, at ttie 
United States Conaulate General's in Montreal, 
thit third day of June, A. D. 186G. 

" C. H. POWERS, 
"D. S. Tioe Coueul QeneraL" 

If he can be so mistaken about those ttcie- 
may he not be in ragard to the whole tranSHc- 
tion T It is alio proved by Weiehmann Ihat be- 
fore Hra. Snrratt started for the country, on 
Ibe 14th of April, Booth called ; that he re- 
nalaed thm or fonr miniil«a, and then Welch- 



I mann and Mr«. Sarratt started for the oountry. 

I All this comes out on his first eiaminatiun 

I in ehiet The following is also told in his first 
croBB-e lamination : Mrs, Surratt keeps a 

I boarding house in this city, and was in the 
habit ol ranting her roomt out, and that he was 
upon very intimste terms with Sarratt ; that 
they occupied the lame room; that when he 
and Mrs. Surratt went to SurrattsTille on the 
141b, she took two packages, one of papers, the 
contents of the other were not known. That 
persons have been in the habit of going to Mrs. 
Surratt's and staying a day or two ; that At> 
serodt stopped in the house only one night ; that 
the first time Payne came to the house he was 

' dressed genteelly, like a gentleman ; that he 
heard both Mrs. Surratt and her daughter say 
that they did not cars about having Atierodt 
brought to the house ; and at the oonoIuaiOD, in 

' swearing as to Mra. Borratt'a character, he said 
it was exemplary and lady-like in every par- 
ticular, and apparently, oafar as he could judge, 

: she was all the time, from (he 1st of November 

; up to the 14th of April, " doing her duties to 
God and man." It also distinctly appears that 
Weiohmann never had any conversation with 
Mrs. Surratt (ouohing any oonspiraoy. One 

' thing IB apparent to our minds, and it is farced 
upon UB, SB it must be upon every reasonable 

: mind, that in order to have gained all thia 
knowledge Weiehmann muBt have beeo within 
the inner circle of the conspiracy. He knowa 
too much for an innocent man, and the concla* 
aion is perfectly irresistible that if Mrs. Surratt 
had knowledge of what was going on, and had 
been, with others, a parUcept cnminii in the 
great eongpiracy, ahe would have oerlainly done 
more than she did or has been shown against 
her, and Weiehmann would have known it. 
How does her nan 'recognition of Payne, her 00- 
quaintance with Booth, and the delivery of the 
mcBsage to Lloyd, compare with the long and 
startling array of faotf proved against Weioh- 
mann out of hit own mouth? All the foot* 
point strongly to him as a co-oonspirator. 

Ib there a word on record of conversation be- 
tween Booth and Mrs. Surratt? That they did 
eonvsrsa together, we know; bat if anylhing 
treasonable bad passed between Ihem, would 
not the quick eara of Weiehmann have caught it, 
and would not h« have recited itto this Qiurt? 
When Weiehmann went, on Tuesday, the 11th 
ef April, to get Booth's buggy, he was notasked 
by Mrs. Surrott to get ten dollars. It was prof- 
ferred by Booth, according to Weiehmann, and 
he took it. If Mrs. Surratt ever got any money 
from Booth, she paid it back to him. It is not 
her character to be in any one's debt. 

There was no intimacy with Booth, as Mrs. 
Surratt has proved, but only common acquaint- 
ance, and such ae would warrant only ocea- 
aional calls on Booth's part, and only intimacy 
would have excused Mrs. Surratt to herself in 
accepting luchafavor, had itbeenmade known 
to her. Moreover, Miss Surratt has attested to 
remarks of her brother, which prove that inti- 
macy of Booth with his sister and mother were 
not desirable to him. 
The preceding facta are proven by statemeata 

made by Weiohmann daring his flnt«]"~'~~ 
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tion. Bat, as though the Commission had not 
sufficiently exposed the character of one of its 
chief witnesses in the role of grand conspira- 
tor, Weiehmann is re-called and farther attests 
to the genuineness of the following telegram : 

"New York, March 28d, 1865.— TV) VTcich- 
manfiy Esq., 541 H street: Tell John telegraph 
number and street at once." 

[Signed,] « J. BOOTH." 

What additional proof of confidential rela- 
tions between Weiehmann and Booth could the 
Court desire? If there was a conspiracy 
planned and maintained among the persons 
named in the indictment, Weiehmann must haye 
had entire knowledge of the same, else he had 
not been admitted to that degree of knowledge 
to which he testifies; and in such case, and in 
the alleged case of Mrs. Surratt's complicity, 
Weiehmann must have known the same by cir- 
cumstances strong enough to exclude doubt, 
and in comparison' with which all present facts 
of accusation would sink into insignificance. 

We proceed to the notice and review of the 
second chief witness of the prosecution against 
Mrs. Surratt, John M. Lloyd. He testifies to 
the fact of 'a meeting with Mrs. Surratt at 
Uniontown on the 11th of April, 1865, and to 
a conversation having occurred between Mrs. 
Surratt and himself, in regard to which he 
states : "I am quite positive she asked me about 
the ^shooting irons;' lam quite positive about 
that, but not altogether positive; I think she 
named shooting irons, or something to call my 
attention to those things, for I had almost for- 
gotten about their being there." Q. " AVas her 
question to you first, whether they were there, 
or what was it?" A. " Really, I can not recol- 
lect the first question she put to me — I could 
not do it to save my life." The question was 
asked Lloyd, *' During this conversation, was 
the word carbine mentioned ?" He answered, 
'*No.'' "She finally came out, but can not be 
determined about it — that she said shooting 
irons — asked me in relation to them." The 
question was then asked: "Can you swear, on 
your oath, that Mrs. Surratt mentioned the 
words 'shooting irons' to you at all?" A. "I 
am very positive she did." Q. " Are you cer- 
tain f " A. "I am very positive that she named 
shooting irons on both occasions. Not so pos- 
itive as to the first as I am about the last." 

Here comes in the plea of " reasonable doubt." 
If the wftness himself is not absolutely posi- 
tive as to what occurred^ and as to the conver- 
sation that took place, how can the jury assume 
to act Upon it as they would upon a matter 
personally concerning themselves? 

On this occasion of Mrs. Surratt's visit to 
Uniontown. three days before the assassination, 
where she met Lloyd, and where this conver- 
sation occurred between them, at a time when 
Lloyd was, by presumption, sober and not in- 
toxicated, he declares definitely before the Com- 
mission that he is unable to recollect the con- 
versation, nor parts of it, with distinctness. 
But on the 14th of April, and at a time when, 
as testified by his sister-in-law, he was more 
than ordinarily affected by intoxicating drink 
—and Capt. Gwynn, James LuBby, Knott, bar- 



keeper, and others, eorroboraie the tettimoiij 
as to his absolute inebriation — he attests thttl 
he positively remembers that Mrs. Surratt said 
to him : " Mr. Lloyd, I want yoa to have these 
shooting irons ready." "That persons would' 
call for them." "That was the language skt 
made use of, and she gave me this other tlung 
to give to whoever called." 

In connection with the fact that Llojd eaa 
not swear positively that Mrs. Surratt nwA- 
tioned " shooting irons" to him at Uniontowa, 
bear in mind the fact that Weiehmann sat ia 
the buggy on the same seat with Mrs. Surratt| 
and he swears he heard nothing about "shoot* 
ing irons." Would not the quick ears of Weidi* 
mann have heard the remark had it been made? 

The gentlemen of the Commission will please 
recollect that these statements were rendered 
by a man addicted to excessive use of intoz^ 
eating liquors; that he was even inordinatelj 
drunk at the time referred to ; that he had Tot 
untarily complicated himself in the eoneea^ 
ment of the arms by J. H. Surratt and his 
friends ; that he was in a state of maudlin tei^ 
ror when arrested, and when forced to confess^ 
that for two days he maintained denial of all 
knowledge that Booth and Herold had been al 
his house; and that at last, and in the cond»> 
tion referred to, he was coerced by threats to 
confess, and in a weak and common effort to 
exculpate himself by the accusation of another, 
he proceeded to place blame upon Mrs. SurratI 
by statements of conversation already citsd. 
Notwithstanding his utter denial of all knowl- 
edge of Booth and Herold haviLg called at his 
house, it afterward appears, by his own testi- 
mony, that immediately Herold commanded 
him (Lloyd) "for God's sake, make haste and 
get those things," he comprehended wAal 
'^things' were indicated, without definition, and 
brought forth both carbines and whisky. He 
testifies that J. H. Surratt had told him, when 
depositing the weapons in concealment in his 
house, that they would soon be called for, but 
did not instruct him, it seems, by whom they 
would be demanded. 

AH facts connecting Lloyd with the case, tend 
to his implication and guilt, and to prove that 
he adopted the dernier resort of guilt — accuse^ 
tion and inculpation of another. In case Lloyd 
were innocent and Mrs. Surratt the guilty c<^ 
adjutrix and messenger of the conspirators, 
Lloyd would have been able to cite so much 
more open and significant remarks and acts of 
Mrs. Surratt that he would not have been 
obliged to recall, in all perversion and weak- 
ness of uncertainty, so common and unmean- 
ing deeds and speech as his testimony includes. 

it is upon these considerations that we feel 
ourselves safe and reasonable in the position 
that there are facts and circumstances, both 
external and internal, connected with the tee- 
timony of Weiehmann and Lloyd, which, if 
they do not destroy, do certainly greatly shake 
their credibility, and which, under the rule 
that will give Mrs. Surratt the benefit of all 
reasonable doubts, seem to forbid that she 
should be convicted upon the unsupported evir 
dence of these two witnesses. But even admiU 
ting the facts to be proven as above rceited, it 
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remains to be seen where is the gttiltj knowl- 
edge of the oontemplated assassination; and 
this brings ns to the inquiry whether these 
fiacts are not explainable so as to exclude guilt. 

From one of the most respected of legal au- 
thorities the following is taken: "Wheneyer, 
therefore, the eyidence leaves it indifferent 
which of several hypotheses is true, or merely 
establishes some finite probability in favor of 
one hypothesis rather than another, such evi- 
dence can not amount to proof. The maxim of 
the law is that it is better that ninety-nine of- 
fenders should escape than that one innocent 
man should be condemned." SUarkie on Evidence, 

Tlie acts of Mrs. Surratt must have been ac- 
eompanied with a criminal intent in order to 
make them criminal. If any one supposes 
that such intent existed, the supposition comes 
alone Arom inference. If disloyal acts and 
constant disloyal practices; if overt and open 
action against the Government on her part had 
been shown down to the day of the murder of 
the President, it would do something toward 
establishing the inference of criminal intent 
On the other hand, just the reverse is shown. 
The remarks here of the learned and honorable 
Judge Advocate are peculiarly appropriate to 
this branch of the discussion, and, with his 
authority, we waive all others : 

*< If the Court please, I will make a single 
remark. I think the testimony in this case has 
proved, what I believe history sufficiently at- 
tests, how kindred tot each other are the crimes 
of treason against a nation and the assassina- 
tion of ita Chief Magistrate. I think of those 
crimes, the one seems to be, if not the neces- 
sary consequence, certainly a logical sequence 
fh>m the other. The murder of the President 
of the United States, as alleged and shown, 
was pre-eminently a political assassination. 
Disloyalty to the Government was its sole, its 
only inspiration. When, therefore, we shall 
show, on the part of the accused, acts of in- 
tense disloyalty, bearing arms in the field 
against that Government, we show, with him, 
the presence of an animue toward the Govern- 
ment which relieves this accusation of much, 
if not all, of its improbability. And this 
course of proof is constantly resorted to in 
criminal courts. I do not regard it as in the 
slightest degree a departure from the usages 
of the profession in the administration of pub- 
lic justice. The purpose is to show that the 
prisoner, in his mind and course of life, was 
prepared for the commission of this crime; that 
the tendencies of his life, as evidenced by open 
and overt acts, lead and point to this crime, if 
not as a necessary, certainly as a most proba- 
ble result, and it is with that view, and that 
only, that the testimony is offered." 

Is there anything in Mrs. Surratt's mind and 
course of life to show that she was prepared 
for the commission of this crime? The busi- 
ness transacted by Mrs. Surratt at Surrattsville, 
on the 14th, clearly discloses her only purpose 
in making the visit. Calvert's letters, the 
package of papers relating to the estate, the 
business with Nothe, would be sufficiently clear 
to most minds, when added to the fact that the 
other unknown package had been handed to 



Mrs. Offutt; that, while at Surrattsrille, she 
made no inquiry for, or allusion to, Mr. Lloyd, 
and was ready to return to Washington when 
Lloyd drove up to the house. Does not this 
open wide the door for the admission of the plea 
of "reasonable doubt?" Had she really been 
engaged in assisting in the great crime, which 
makes an epoch in our country's history, her 
only object and most anxious wish would have 
been to see Lloyd. . It was no ruse to transact 
important business there to cover up what the 
uncharitable would call the real business. Cal- 
vert's letter was received by her on the fore- 
noon of the 14th, and long before 8h« saw 
Booth that day, or even before Booth kn^ that 
the President would be at the theater that 
night, Mrs. Surratt had disclosed her intention 
to go to Surrattsville, and had she been one 
moment earlier in her start, she would not have 
seen Booth at all. All these things furnish 
powerAil presumptions in favor of the theory 
that, if she delivered the message at all, it was 
done innocently. 

In regard to the non-recognition of Payne, 
the third fact adduced by the prosecution 
against Mrs. Surratt, we incline to the opinion 
that, to all minds not fore-judging, the testi- 
mony of Miss A. £. Surratt, and various friends 
and servants of Mrs. Surratt, relative to phys- 
ical causes, might fUlly explain and account 
for such ocular remissness and failure. In 
times and on occasions of casual meeting of 
intimate acquaintances on the street, and of 
common need for domestic uses, the eyesight 
of Mrs. Surratt had proved treacherous and 
failing. How much more liable to fail her was 
her imperfect vision on an occasion of excite- 
ment and anxiety, like the night of her arrest 
and the disturbance of her household by mili- 
tary officers, and when the person with whom 
she was confronted was transfigured by a dis- 
guise which varied from the one in which she 
had previously met him, with all the wide dif- 
ference between a Baptist parson and an earth- 
soiled, uncouthly dressed digger of gutters? 
Anna £. Surratt, Emma Offutt, Eliza Holahan, 
Honora Fitspatrick, Anna Ward, and a servant, 
attest all to the visual incapacity of Mrs. Sur- 
ratt, and the annoyance she experienced there- 
from, in passing friends without recognition in 
the daytime, and from inability to sew or read 
even on a dark day, as well as at night. The 
priests of her church, and gentlemen who have 
been friendly and neighborhood acquaibtances 
of Mrs., Surratt for many years, bear witness 
to her untarnished name and discreet and 
Christian character, and absence of all impu- 
tation of disloyalty, to her character for patri- 
otism. Friends and servants attest to her vol- 
untary and gratuitous beneficence to our soldiers 
stationed near her; and, "in charges for high 
treason, it is pertinent to inquire into the hu- 
manity of the prisoner toward those represent 
ing the Government" is the maxim of the law; 
and, in addition, we invite your attention to 
the singular fact that of the two officers who 
bore testimony in this matter, one asserts thai 
the hall, wherein Payne sat, was illuminated 
by a full head of gas; the other that the gas- 
light was purposely dimmed. The uncertainty of 
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ihs witneBB, who gave testimony relatiTe to the 
ooat of Payne, may also be recalled to your notice. 

Should not this Taluable testimony of loyal 
and moral character shield a woman from ready 
belief, on the part of judges who judge her 
worthiness in every way, that within the few, 
few moments in which Booth detained Mrs. 
Surratt from bcr carriage, already waiting, 
when he approached and entered the house, 
she became so conyerted to .diabolical eyil as to 
hail with ready assistance his terrible plot, 
which must haye been framed (if it were com- 
plete in his intent at that hour, half-past two 
o'clock), since the hour of eleyen that day? 

If a'ny part of Lloyd's statements is true, 
and Mrs. Surratt did verily bear to his or Mrs. 
Offutt's hands the field-glass, enveloped in 
paper, by the evidence itself, we may believe 
she knew not the nature of the contents of the 
package; and, had she known, what evil could 
■he, or any other, have attached to a commis- 
•ion of 80 common a nature? No evidence of 
individual or personal intimacy with Booth has 
been adduced against Mrs. Surratt; no long 
and apparently confidential interviews; no in- 
dications of a private comprehension mutual 
between them; only the natural, and not fre- 
quent, custom on the part of Booth — as any 
other associate of her son might and doubtless 
did do — of inquiring through the mother, whom 
he would request to see, of the son who, he 
would learn, was absent from home. No one 
has been found who could declare any appear- 
ance of the nursing or mysteriously discussing 
of anything like conspiracy within the walls 
of Mrs. Surratt's house. £ven if the son of 
Mrs. Surratt, from the significancies of asso- 
ciations, is to be classed with the conspirators, 
if such body existed, it is monstrous to suppose 
that the sou would weave a net of circumstan- 
cial evidences around the dwelling of his 
widowed mother, were he never so reckless and 
sin-determined; and that they (the mother and 
the son) joined hands in such dreadful pact, is 
more monstrous still to be thought. 

A mother and son associate in crime I and 
such a crime as this half of the civilized world 
never saw matched, in aU its dreadful bearings 1 
Our judgments can have hardly recovered their 
unprejudiced poise since the shock of the late 
horrors, if we can contemplate with credulity 
such a picture, conjured by the unjust spirits 
of indiscriminate accusation and revenge. A 
crime which, in its public magnitude, added to 
its private misery, would have driven even the 
Atis-haunted heart of a Medici, a Borgia, or a 
Madame Bocarme to wild confession before its 
accomplishment, and daunted even that soul, of 
all the recorded world the most eager for nov- 
elty in license, and most unshrinking in sin — 
the indurated soul of Christina of Sweden ; 
•uch a crime as profoundest plotters within 
padded walbi would scarcely dare whisper; 
the words forming the expression of which, 
•poken aloud in the upper air, would convert 
« all listening boughs to aspens, and all glad 
sounds of nature to shuddering wails. And 
thii made known, even surmised, to a woman 1 
% maUr /amiliatj the good genius, the ^^placem 
mor" of a home where ohildren had gathered all 



the influences of parity and the reminiBOMiaii 
of innocence, where Bjelioiox watched, and tht 
CHURCH was MiMZSTBR and Txachsr. 

V^ho — ^were circumstantial evidence airoi^ 
and conclusive, such as only time and the alow 
weaving fates could elucidate and deny mh 
will believe, when the mists of uncertainty 
which cloud the present shall have diasolvc^ 
that a woman bom and bred in respectability 
and competence— a Christian mother, and a 
citisen who never offended the laws of eivil 
propriety ; whose unfailing attention to tha 
most sacred duties of life has won for her tht 
name of *' a proper Christian matron ;" whose 
heart was ever warmed by charity; whois 
door unbarred to the poor, and whose Penates 
had never cause to veil their faces ; — who will 
believe that she could so suddenly and so 
fully have learned the intricate arta of 
sin ? A daughter of the South, her life asaa* 
ciations confirming her natal predilections, hn 
individual preferences inclined, without logio 
or question, to the Southern people, but with no 
consciousness nor intent of ditUnfaliy to her 
Government^ and causing no exclusion from her 
friendship and active favors of the people of 
the loyal North, nor repugnance in the dii« 
tribution among our Union soldiery of all 
needed comforts within her command, and OA 
all occasions. 

A strong but guileless-hearted woman, hsr 
maternal solicitude would have been the fiisi 
denouncer, even abrupt betrayer, of a plotisd 
crime in which one companion of hereon could 
have been implicated, had cognizance of such 
reached her. Her days would have be^n ag« 
ouized and her nights sleepless, till she might 
have exposed and counteracted that spirit of 
defiant hate which watched its moment of van- 
tage to wreak an immortal wrong — till sht 
might have sought the intercession and abso- 
lution of the Church, her refuge, in behalf of 
those ^he loved. The brains, which were bold| 
and crafty, and couchant enough to dare tho 
world's opprobrium in the conception of a 
scheme which held as naught the lives of men 
in highest places, never imparted it to the in* 
telligence, nor sought the aid nor sympathy of 
any living woman, who had not, like Lady 
Macbeth, '^unsexed herself" — not though shi 
were wise and discreet as Maria Theresa or 
the Castilian Isabella. This woman knew ii 
not. This woman, who, on the morning paro- 
ceding that blackest day in our country's 
annals, knelt in the performance of her 
most sincere and sacred duty at the oon* 
fessional, and receitcd the mystic rita of 
the Eucharist, knew it not. Not only would 
she have rejected it with horror, but suoh 
proposition, presented by the guest who had 
sat at her hearth as the friend and convive of 
her son, upon whose arm and Integrity her 
widowed womanhood relied for solace and pro- 
tection, would have roused her maternal wita to 
some sure cunning which would have contra- 
vened the crime and sheltered her son from tht 
evil infiuences and miserable results of aaoh 
companionship. 

The mothers of Charles the IX and of Neio 
could harbor, underneath their terrible smiku^ 
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iohemes for the yiolent and unshriyen deaths, 
ar the moral yitiation and decadence which 
would painfully and gradually remove liToa 
■prung Arom their own, were they obstacles to 
their demoniac ambition. But they wrought 
their awful romances of crime in lands where 
the sun of supreme clTilisatlon, through a gor- 
geous evening of Syberitish luxury, was sinking, 
with red tents of revolution, into the night of 
anarchy and national caducity. In our own 
young nation, strong in its morality, energy, 
freedom, and simplicity, assassination can never 
be indigenous. Even among the desperadoes 
and imported laiiaroni of our largest cities, it is 
comparatively an infrequent cause of fear. 

The daughters of women to whom, in their 
jet preserved abodes, the noble mothers who 
•domed the days of our early independence 
are vividly remembered realities and not 
haunting shades — the descendants of earnest 
neekers for liberty, civil and religious, of rare 
races, grown great in heroic endurance, in 
purity which comes of trial borne, and in hope 
bom of conscious right, whom the wheels of 
Fortune sent hither to transmit such virtues — 
the descendants of thete have no heart, no ear 
for the diabolisms born in hot-beds of tyranny 
and intolerance. No descendant of these, no 
woman of this temperate land could have seen, 
much less joined, her son, descending the san- 
guinary and irrepassable paths of treason and 
murder, to ignominious death, or an expatriated 
and attainted life, worse than the punishing 
wheel and bloody pool of the poets' hell. 

In our country, where reason and moderation 
80 easily quench the fires of insane hate, and 
Where '^ La Vendetta" is so easily overcome by 
the sublime grace of forgiveness, no woman 
eould have been found so desperate as to sacri- 
fiee all spiritual, temporal, and social good, 
aelf, offispring, fame, honor, and all the deeiderata 
of life, and Ume, and immortality, to the com- 
mission, or even countenance, of such a deed 
of horror as we have been compelled to con- 
template the two past months. 

In a Christian land, where all records and 
results of the world's intellectual, civil and 
moral advancement mold the human heart and 
mind to highest impulses, the theory of old Hel- 
▼etius is more probable than desirable. 

The natures of all bom in equal station are 
not so widely varied as to present extremes of 
vice and goodness, but by the effects of rarest 
and severest experience. Beautiful fairies and 
terrible gnomes do not stand by each infant's 
eradle, sowing the nascent mind with tenderest 
graces or vilest errors. The slow attrition of 
Ticions associations and law-defying indul- 
gences, or the sudden impetus of some terribly 
multiplied and social disaster, must have worn 
away the susceptibility of conscience and self 
faspeot, or dashed the mind tram the hight of 
these down to the deeps of despair and reckless- 
ness, before one of ordinary life could take coun- 
ael with violence and crime. In no such man- 
Mr was the life of our client marked. It was 
the parallel of nearly all the competent masses ; 
aurrounded by the scenes of her earliest recol- 
laotions, independent in her condition, she was 
fiUisfled with the mundue of her daily pursuits, 



and the maintenance of her own and children'! 
eiatue in society and her church. 

Bemember your wives, mothers, sisters and 
gentle friends, whose graces, purity and careful 
affection ornament and cherish and strengthen 
your lives. Not widely different from their 
natures and spheres have been the nature and 
sphere of the woman who sits in the prisoner's 
dock to-day, mourning with the heart of Alces- 
tis her children and her lot ; by whose desolated 
hearthstone a solitary daughter wastes her un- 
comforted life away, in tears and prayers and 
vigils for the dawn of hope; and this wretchedness 
and unpitied despair have closed like a shadow 
around one of earth's common pictures of do- 
mestic peace and social comfort, by the one sole 
cause— suspicion fastened and fed upon the facts 
of acquaintance and mere fortuitous intercourse 
with that man in whose name so many miseries 
gather, the assassinator of the President. 

Since the days when Christian tuition first 
elevated womanhood to her present free, refined 
and refining position, man's power and honor-* 
ing regard have been the palladium of her sex. 

Let no stain of injustice, eager for a sacrifice 
to revenge, rest upon the reputation of the men 
of our country and time. 

This woman, who, widowed of her natural 
protectors; who, in helplessness and painftiUj 
severe imprisonment, in sickness and in grief 
ineffable, sues for justice and mercy from your 
hands, may leave a legacy of blessings, sweet 
as fruition-hastening showers, for those yon 
love and care for, in return for the happiness 
of fame and home restored, though life be ab« 
breviated and darkened through this world by 
the miseries of this unmerited and woeful trial. 
But long and chilling is the shade which just 
retribution, slow creeping on with its ^^pede 
claudo," casts around the fate of him whose 
heart is merciless to his feHows bowed low in 
misfortune and exigence. 

Let all the fair womanhood of our land hail 
you with a pteon of joy that you have restored 
to her sex, in all its ranks, the »gis of impre^^ 
nable legal justice which circumvallates and 
sanctifies the threshhold of home and the pri* 
vacy of home life against the rude irruptions 
of arbitrary and perhaps malice-born suspicion, 
with its fearful attendants of arrest and incar- 
ceration, which in this case have been sufficient 
to induce sickness of soul and body. 

Let not this first State tribunal in our coun- 
try's history, which involves a woman's name, 
be blazoned before the world with the harsh 
tints of intolerance, which permits iigustice. 
But as the benignant heart and kindly judging 
mind of the world-lamented victim of a crime 
which wound, in its ramifications of woe, around 
so many fates, would himself have counseled 
you, let the heralds of Peace and Chabitt, with 
their wool-bound staves, follow the fasces and 
axes of JvDOMENT and Law, and without the 
sacrifice of any innooent Iphigenia, let .the ship 
of State lanch with dignity of unstained sails 
into the unruffled sea of Union and PBOsPKRirr. 

MART S. 8UBBATT. 
Bt VRKDERICK a. AIKKK, of Coaiuel. 

RKVEKDY JOHNSON, 

JOHN W. CLAMPITT, AMOcUto OoaoMl. ^ 
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JKy Upleoie the Court: 

The priBoner, George A. Atzerodt^ is charged 
with Uie following specification: "And in 
ftirther prosecution of said conspiracy, and its 
traitorous and murderous designs, the said 
G«orge A. Atzerodt did, on the night of the 14th 
of April, A. D. 1866, and about the same' hour 
of the night aforesaid, within the military de- 
partment and military lines aforesaid, lie in 
wait for Andrew Johnson, then Vice-President 
of the United States aforesaid, with the intent, 
unlawfully and maliciously, to kill and murder 
him, the said Andrew Johnson." In support 
of this specification the prosecution has sub- 
mitted the following testimony : The testimony 
of Weichmann and Miss Surratt, that he was 
firequently seen in company with Booth at the 
house of Mrs. Surratt. The testimony of 
Greenawalt, that Atzerodt had interviews with 
Booth at the Kimmell House, and that the pris- 
oner once said, the 1st of April, ''Greenawalt, 
I am pretty near broke, though I have friends 
enough to giye mo as much money as will keep 
me all my life. I am going away one of these 
days, but I will return with as much money as 
will keep me all my lifetime." The testimony 
of Marcus P. Norton, that he oYerheard him in 
conyersation with Booth, in which it was said, 
about the evening of the 8d of March, that, 
''If the matter succeeded as well with Johnson 
as it did with old Buchanan, the party would be 
terribly sold;" and, also, that "The character 
of the witnesses would be such that nothing 
oould be proved by them," The testimony of 
Col. Nevins, that he was asked by the prisoner, 
between four and five of the afternoon of the 
12th of April, at the Eirkwood House, to point 
oat Mr. Johnson while at dinner. The testi- 
mony of John Fletcher, that on or about April 
8d, the prisoner owned a horse and saddle, 
which he afterward said was sold in Montgom- 
ery county, and which was afterward found 
near Camp Barry Hospital, on the night of the 
14th of April. The testimony of Fletcher, also, 
that on the evening of the 14th, the prisoner 
got a dark bay mare at Naylor's (which he had 
brought there in the morning), rode her away 
at half-past six, brought her back at eight, re- 
turned again at ten, ordered his mare, took a 
drink; said, "If this thing happens to-night, 
you will hear of a present ; " and of the mare, 
" She is good on a retreat ; " that he then rode 
to the Eirkwood House, came out again, went 
800 



along D street) and turned up Tenth itrML 
The testimony of Thomas L. Gardner, thai tha 
same dark bay one-eyed horse found near Camp 
Barry, was sold by his unole, George Gardner, 
to Wilkes Booth. Testimony of John L. Toffeyi 
that the same horse was found at tweWe and ^ 
half A. M., Saturday, the 15th of April, near 
Camp Barry, about three-quarters of a mlk 
east of the Capitol. The testimony of Wasli- 
ington Briscoe, that on the eTenins of the 14th| 
between twelve and half-past twcdve, the pri^ 
oner got into the cars near the Navy Yard, and 
asked him three times to let him sleep in tht 
store; that he was refused, and said he waa 
going to the Eimmell House. The testimony 
of Greenawalt, again, that he came to the Eis- 
mcll House at two P. M., and in company with % 
man by the name of Thomas, and hesitated to 
register his name, and went away in the mom- 
ing, about five, without paying his bill. Tetd- 
mony of Lieutenant Eeim, that he slept in ths 
same room with Atzerodt that night at ths 
Kinimcll House, and when Eeim spoke of the 
assassination, he said *' it was an awful affair,*^ 
and that on the Sunday before he saw a knift 
in his possession — '^a large bowie-knife in a 
sheath " — and that Atzerodt remarked, '*If ona 
fails, I want the other." Testimony of Wnk 
Clcndenin, that he found a knife similar to the 
one seen by Eeim, in F street, between Eighth 
and Ninth streets, opposite the Patent Office, at 
six o'clock of the morning after the aasassina- 
tion. Testimony of Robert Jones and John Lesu 
that Atzerodt took a room at the Eirkwood 
House, No. 12C, and that in it, on the morning 
of the 16th, were found a coat containing a 
loaded pistol and a bowie-knife, and a hand- 
kerchief marked with the name of J. Wilkes 
Booth.. Testimony of Provost Marshal McPhaU, 
that Atzerodt confessed he threw his knife 
away near the Herndon House ; that he pawned 
his pistol at Caldwell's store, at Georgetown, 
and borrowed ten dollars, and that the coat 
and arms at the Eirkwood House belonged to 
Herold. Testimony of Sergeant Gemmill, that 
he arrested Atzerodt near German town, and 
that he denied having left Washington re- 
cently, or having had anything to do with tha 
assassination. Testimony of Helekiah Meti, 
that on the Sunday following the assassination 
Atzerodt said at his house, "If the man had 
followed Gen. Grant that was to have followed 
him, he would have been killed." To negative 
this specification the defease has submitted tht 
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following testimony: The testimony of Som- 
erset Leaman, that the prisoner said at the 
house of Mr. Meti, when asked whether Gen. 
Grant was killed, "No, I do not suppose he 
was. If he was killed, he would have been 
killed probably by a man that got on the same 
train of cars that he did," and that he neyer used 
the language imputed to him by Mr. Metz ; 
that he was confused, but that the daughter of 
Mr. Metz, to whom he was paying his ad- 
dresses, was showing him the cold shoulder on 
that day. The same confirmed by James E. 
Leaman. The testimony of James Keleher, pro- 
prietor of a liyery stable, corner of Eighth 
And £ streets, that Atserodt hired a dark bay 
mare from his stable at half-past two o'clock 
on the afternoon of the 14th, wrote his name 
in a large hand, did not hesitate to put down 
his name, willingly gave references, told him 
he lived in Port Tobacco, and was a coachma- 
ker by trade, and ga-ve the names of John Cook 
and Stanley Higgins as references. Testimony 
of Samuel Smith, that the bay mare was re- 
turned about eleyen o'clock on the evening of 
the 14th, very much in the same condition as 
when she went out : no foam on her. Samuel 
McAllister, that the prisoner rode up to the 
Kimmell House about ten o'clock on the evcn- 
ine of the 14th, and called to the black boy to 
hold his mare. Samuel McAllister further rc- 
oognises the knife found opposite the Herndon 
House, and the new. reyolver pawned at Cald- 
well's, as haying been in the possession of Atze- 
rodt, but does not recognize the coat found at 
the Kirkwood House, in Atzerodt's room, nor 
any of its contents. ProYost Marshal McPhaiVs 
testimony, to show the coat and arms belonged 
to Herold. The testimony of Mrs. Naylor, to 
■bow that the handkerchief in the pocket of the 
ooat in Atzerodt's room was marked with the 
name of Herold's sister. The testimony of 
Hartman Richter, that the prisoner came to his 
house in Montgomery county, Maryland, made 
no effort to escape, worked in the garden, and 
went about among the neighbors. Testimony 
of Somerset Leaman, that he is of respectable 
family, and -visited the most respectable fami- 
lies in Montgomery county. Of Samuel Mc- 
Allister, again, that he was generally consid- 
ered a coward. Of Washington Briscoe, that 
he was a noted coward. Of Lewis C. Haw- 
kins, that he is a notorious coward. Of 
Henry Brawner, that he is a well-known cow- 
ard. Testimony of Goyernor Farwell, that he 
oame to the President's room, at the Kirkwood, 
immediately after the assassination ; could have 
seen anybody lying in wait, but saw no one ; 
remained there half an hour, but no one at- 
tempted to enter by violence. Testimony of 
William A. Browning, private secretary to Mr. 
Johnson, that the Vice-President was in his 
room from five for the balance of the evening. 
Testimony of Matthew J. Pope, that Atzerodt 
was, on the 12th, about noon, at his stable, try- 
ing to sell a horse, and remained there until he 
went off with John Barr. Testimony of John 
Barr, that he met Atzerodt on that day ; knows 
it was on the 12th, because the same day, by 
4iiB memorandum, he made two spring blocks. 
Testimony ot Henry Brawner and Lewis C. 



Hawkins, to show that, on the 8d of March he 
was at Port Tobacco. Testimony of Judge Olin 
and Henry Burden, that they do not believe 
Marcus P. Norton on oath. 

Now, the prisoner submits that the testimony 
adduced by the prosecution fails utterly to sup- 
port the specification, but corroborates his own 
statement in every particular. First, the spe- 
cification charges him with "lying in wait" for 
Andrew Johnson, the Vice-President of the 
United States, "within the military depart- 
ment and military lines aforesaid." The evi- 
dence on this point of "lying in wait" is alto- 
gether circumstantial. Colonel Nevins says he 
inquired for President Johnson on the after- 
noon of the 12th, between four and five. This 
decrepit gentleman, sixty years of age, ac- 
knowledges that he never saw the prisoner af- 
ter that until the day he gave his testimony, 
about six weeks afterward, although he saw him 
but for a minute at the time of the conversa- 
tion, and describes him as looking exactly as he 
did then. Now, all the other witnesses say that 
Atzerodt is much thinner; all of them, even 
his most intimate friends, have had difficulty in 
recognizing him, and yet this peremptory old 
gentleman, with failing eyesight, says he looks 
just the same, although ho saw him but for a 
moment, and then not again for hIx weeks. 
The testimony of this witness, besides the nat- 
ural anxiety of a Government officer to serve 
his Government, and of an old one to retrench 
his waning importance, is incredible on the 
face of it ; but if it were not, it is absolutely 
contradicted, beyond a doubt, by the witnesses 
for the defense. Matthtw Pope, a livery-stable 
keeper, near the Navy Yard, says a man came 
to his stable and tried to sell him a horse on 
the noon of the same day in April. He can not 
recognize the prisoner, neither can he give the 
date, only he knows that he left his umbreUa, 
and that he went off with John Barr^ and was 
there between four and five. John Barr, being 
called, very well remembers that the person 
who left his umbrella, and who rode off from 
Pope's stable, was Atzerodt, who went home 
with him to supper; and he knows it was the 
day that he made two spring blocks for San- 
derson & Miller, and he sees by reference to 
his book that it was the 12th of April. 

The testimony of Col. Nevins must, therefore, 
fall to the ground; and while it is conceded 
that some one out of the multitude at the Kirk- 
wood may have asked the Colonel this common 
question, it is certain that this man was not 
Atzerodt, for at the given hour and day he was 
a mile from the house. The second point 
brought in support of this specification is Ae 
declaration of Marcus P. Norton, a lawyer, from 
Troy, New York, to the effect that he saw Atze- 
rodt in company with Booth, he thinks, on the 
evening of the 8d of March, at the National, 
and heard it said that, "If the matter succeeded 
as well with Johnson as it did with old Bu- 
chanan, the party would be terribly sold:" also 
the words, "The character of the witnesses 
would be such that nothing could be proved by 
them." Now, the prisoner says that this testi- 
mony is a deliberate falsehood. To prove that 
on the 2d and 8d days of March he was not in 
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WMhington, he brought Henry Brawner, pro- 
prietor of the Brawner House, at Port Tobacco, 
who says he knows that about that time he was 
at home; and Lewis P. Hawkins confirms the 
declaration. Neither of these two is absolutely 
certain of the date, for in country towns people 
ean seldom prove their exact whereabouts on a 
given day three months back. This alone would 
be sufficient to throw doubt on the statements 
of Norton. But there is other eyidence that ho 
was deliberately making testimony. He says 
that on the same day he saw Dr. Mudd asking 
for Booth. Dr. Mudd has shown that on that 
day he was not at the National Hotel, nor in 
Washington city. This ingenious fabricator of 
testimony (in whose mind the bad character of 
himself as witness seems to dominate, and who, 
therefore, appears to put his own thoughts into 
the mouths of others), chose the 8d of March, 
the day before the inauguration, to give hig 
story the probability which arises from connect- 
ing couTersation with a giyen place. He ap- 
pears, before he wove this fine perjury, to have 
omitted reading the testimony of Conovcr, who 
says the name of Andrew Johnson was not 
joined in the plot until after the inauguration, 
and that at that time the name of Mr. Hamlin 
was on the list; and so he perpetrated an egre- 
gious blunder. And he seems to have forgot- 
ten how strange it would seem, if, after having 
heard these things at the very time, eight years 
ago, when a plot was suspected to poison Mr. 
Buchanan, he should neither have suspected 
nor informed of such a plot, nor how curious 
an instance of memory that he should remem- 
ber wonls exactly for three months, and fftces. 
although he is short-sighted, and yet remembers 
no others. As we might conclude from internal 
evidence, the man is a notable false witness. 
It is in evidence that he takes patent cases, 
and, if he can not win by argument, he takes 
the witness-box and swears them through. Mr. 
Henry Harden, an old, wealthy and honorable 
gentleman, swears he would not believe him 
under oath, and that his reputation for veracity 
is very bad. Justice Abraham B. Olin, of the 
Supreme Court of this District, formerly mem- 
ber of Congress from Troy, swears he has never 
had any difference with Norton, but his reputa- 
tion for veracity is sufficiently bad, and he 
would not believe him under oath. It is true 
they have brought here three witnesses to 
bolster up this false character. One never 
knew him at all at Troy. The other knew him 
at Troy, but is a client who has the very case 
pending in which Norton's testimony was at- 
tempted to be impeached. It is not likely, 
then, that he would swear away the character 
of his own witness. The third, Horatio King, 
knew him only in business relations at Wash- 
ington city. 

the internal evidence of Norton's testimony, 
its falsity in the matter of Dr. Mudd, its proven 
falsity in the time of Atxerodt's visit to the Na- 
tional, and his known reputation as a false 
witness, leaves no shadow of doubt that his tes- 
timony is the offspring of a desire to distinguish 
himself on the witness-stand, and that Atzerodt 
never met Booth at the National on the 8d of 
March, nor had the alleged conversation with 



him. The third strong point af the proeeentiM 
is, that Atzerodt left room No. 126, at the Kirit 
wood House, taking the key along, and in Ui 
room was found a coat, containing a bowi^ 
knife, a pntol, loaded, and handkerchiefii marM 
with the name of J. Wilkes Booth, together 
with notes on the Ontario Bank, in the niaie 
of Booth, and memoranda showing they onee 
belonged to Booth. The coat and all its eon- 
tents were disposed of by the prosecation itself. 
McPhail swears Atserodt told him the coat and 
arms all belonged to Herold. The clerk at the 
Kirkwood swears somebody called for Atzerodt 
in the afternoon. It was Herold who visited 
Atserodt, and left the coat in his room. One 
handkerchief is marked with the name of Mary 
E. Nay lor, the sister of Herold. Another is 
marked ''H," the initial of Herold. But wby 
did Atzerodt suffer this coat and arms to be io 
his room? Because he was in a plot to captare 
the President. In so far he was the colleagne 
of Herold and Booth. No farther. Because, 
for this purpose, to capture the President, and 
to be used in defense, he carried the knife and 
pistol which McAllister used to keep for him — 
the same knife he threw away and the same 
pistol 'he pawned-^and, therefore, he suffered 
Herold to leave his armor for the same reason 
he carried his own. But why did Atzerodt go 
away with the key and never come back ? &- 
cause he did not want to be arrested. Because 
he was not guilty of aiding in the assassina- 
tion of Mr. Lincoln. Because he was in the 
plot so far as to capture the President, and 
when he was ordered to kill the Vice-PresideBt 
and refused, he was unable to resolve either to 
inform the authorities, for fear of Booth, or to 
do the deed for fear of being hung; and so he 
just abandoned the room as he abandoned eve- 
rything else connected with the conspiracy. 
! Had he been able to resolve to carry out his al- 
lotted duty, he would naturally have taken the 
coat of Herold and put it on, and used the 
arms. Had he been able to resolve to fly at 
once, he would have removed all traces of hit 
participation. One reason of leaving withont 
paying was because it appears he had no 
money, and the reason for leaving the coat was 
because it did not belong to him, and he had no 
reason to conceal what could not implicate him. 
But the main reason, we must admit, was that 
he was between two fires, which brought oni 
his native irresolution, and so he cut the Gor- 
dian knot by running away. We shall see 
that he left the Kimmell House, without paying 
his bill, the next morning. It was for the same 
reason — he had no money until after he had 
pawned his pistol at Georgetown. 

The fourth point of the prosecution is that 
Atzerodt lodged in the same house with the 
Vice-President, and the relative sitimtion of 
the rooms was favorable to assassination. Prob- 
ably five hundre<l people roomed at the Kirk- 
wood the same night, and had rooms which 
enabled the owners to command the room oocn- 
pied by the Vice-President. The Vice-Presi- 
dent's room is the first on the right-hand side, 
after reaching the landing of the second floor. 
It is a room which nobody can help passing, 
either going down or coming up. It is impossi- 
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ble to get a room lower than that in the house. 
That Atzerodt, therefore, might, in passing, 
have entered it^ is saying that eyerybody in 
the house might have done the same. But this 
l^oom, No. 126, is about as remote from Mr. 
Johnson's as possible. It is in a different 
wing, and remoTed by many perplexing turns 
ftnd four flights of stairs. It is very evident, 
at a moment's inspection, that anyone desirous 
of lying in wait for the Vice-President could 
not well have missed his purpose farther, and 
that with that intent he would have sought, at 
least, a room on the same floor. But the actual 
fact is better than suppositions. Mr. Browning 
tells us that the Vice-President was in his 
room from five in the evening to ten at night, 
and that there were, therefore, six hours in 
which the deed could have been done. In all 
that time we have no evidence that Atzerodt 
was at the Kirkwood House, except the state- 
ment of Fletcher, the hostler at Naylor's sta- 
bles, who says he followed Atserodt, and saw 
him dismount at the Kirkwood, stay five min- 
utes, and come out again. What was he doing 
there? He was taking a drink at the bar. It 
is impossible to show this. Hie barkeeper does 
not remomber the faces of all who take a drink. 
[f he was lying in wait, why did it take him 
but five minutes? But if he tried to kill Mr. 
Johnson, if he tried to get into his room, why 
is it not shown in evidence? If he was in any 
way prevented from getting into his room, why 
was it not shown in evidence? Governor Far- 
well, who went first to the Vice-President's 
room after the assassination, saw no one lying 
in wait; he was not told by the President there 
had been anybody lying in wait; the lock had 
not been tampered with; no attempt whatever 
was made; the Vice-President was in his room 
•ix hours, btit at the very time when the Presi- 
dent was shot he was left undisturbed, even by 
a knock, in his room. And why? Because 
Atserodt refused to go and kill him. Because 
Atierodt, during the evening, kept up appear- 
ances, but backed out; Because the instrument 
which was to have assassinated the Vice-Pres- 
ident was either too conscientious or afraid to 
do it. During the whole half hour following 
no one attempted to kill him, no one was seen 
lying in wait. Why? Because there had been 
and there was no one lying in wait. He who 
was to do it was somewhere else, getting drunk. 
A fifth point alleged in corroboration of his 
guilt is, that, on his arrest by Sergeant Gem- 
mill, he gave a false name, denied having left 
Washington recently, and said he had nothing 
to do with the assassination. In the last state- 
ment he but told the truth. Assassination and 
murder were things for which he was not by 
nature intended, and he had nothing to do with 
it. As for giving a false name, it appears the 
Sergeant understood his name to be Atwood, 
and had been ordered to arrest Atwood, and 
finally says he did not really understand the 
name, it was in German. Certainly he might 
•ay he had not left Washington recently. He 
knew that he had been in a plot to capture the 
President, and he knew that he had been a col- 
league of the President's murderer in another 
•oheme, and, of coarse, he waa afraid to confess 



his part then and there. Any presumption of 
guilt that might arise from these circumstances 
is negatived by Kichter, his cousin, at whose 
house he was staying. Ho tells us that he 
worked in the garden; saw the neighbors; made 
no attempt to escape, nor was he in an unusual 
frame of mind. 'He was, doubtless, in that 
frame of mind when one, who had been on the 
verge of being dragged into murder for gold, 
had fled from the temptation and been saved — 
a happy and a tranquil mood. Finally, that he 
stated to Metz, "Gen. Grant would have been 
killed, if the man had followed that was to have 
followed him," is denied by the two brothers, 
Leaman, who state he said: *^That Grant, if he 
was killed, must have been killed by somebody 
that got into the same car" — an innocent and 
most truthful proposition; and any remarks he 
made at that time about his ''Having more 
trouble than he would ever get rid of," even 
supposing the words had not reference to the 
love matters which immediately preceded it, 
are by no means so much a sign of guilt as the 
honest expression of fear, lest one who has 
been a colleague in a lesser crime may get into 
difficulty about a greater, of which he was in- 
nocent. 

The sixth point is, that Atserodt said to 
Fletcher, on the evening of the 14th, after 10: 
'^If this thing happens to-night you will hear 
of a present;" and also in reference to the 
mare: ''She is good on a retreat;" and that the 
Sunday before he said to Lieut. Keim, at the 
Kimmell House, after finding his knife: "If 
one fails, I shall want the other." On the first 
occasion both parties had been drinking, and 
Fletcher says he thought Atserodt half drunk, 
while the other remark was made after each 
party had taken three cocktails. So that, even 
if we credit the drunken memories of the wit- 
nesses, we can not do more than ascribe it to 
pot valor, pointing to the possible desperate 
meUe of an attempt to capture. 

All the evidence to prove that the prisoner 
was lying in wait to assassinate Mr. Johnson 
may be summed up thus : On the same evening 
(hat the President was assassinated he had a 
room at the same hotel as the Vice-President, 
in which were found arms and the name of the 
President's murderer. He was before seen with 
the murderer, and used expressions indicating 
expectation of gold and the use of his arms, 
and afterward he fled the city, and said he had 
trouble on his mind. These circumstances are 
nothing by themselves. Any friend of Booth's 
might have carried arms, stayed at the Kirk- 
wood, had Booth's coat in his room, said he ex- 
pected to be rich, and afterward said he had 
troubles. These things might have naturally 
happened to John Ford, the manager of the 
theater; to Junius Brutus Booth ; to any other 
friend of Booth's, innocent of tlie plot as the 
babe unborn. These circumstances are only 
important if it is proved that the person who 
is involved in them either tried to murder 
Mr. Johnson or was prevented. That proven, 
the arms are the tools of murder, the coat the 
coat of an accomplice, the talk of gold an ex- 
pression of intention, the talk of trouble a con- 
fession of guilt But if it is not shown that an 
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attempt was made to murder, or tliat it was im- 
possible to attempt murder ; and if, on the con- 
trary, it is shown that there was OTery 
opportunity for murder, and nothing in the 
world"^ prevent it, then these circumstances 
lose all their force, and we are bound to be- 
lieve that where there was every opportunity 
and no attempt, there was no intention and no 
lying in wait. 

Adopting the theory that Adserodt intended 
to murder, and lying in wait to murder, 
we are met at every step with denials. Thus, 
if he was lying in wait, why did ho not 
stay at the Kirkwood House during the even- 
ing? Why did nobody see him lie in wait? 
Why did he come out of the Kirkwood at about 
ten minutes after ten without having tried to 
attack the Vice-President? Why did he not 
enter the room? Why, at 10:20, was ho drink- 
ing at the Kimmell House ? Why, in short, was 
he riding about town instead of waiting outside 
the Vice-President's room? There is only one 
theory that will make everything agree : At- 
serodt backed out. He would have liked the 
money for capturing, but he did not like to be 
hung for murder. Ho never heard of murder 
before that evening at eight, or he would long 
before have hid himself. When he did hear it 
he had firmness enough to object. Coward con- 
science came to his rescue. But Booth threat- 
ened to kill, and he knew well enough he was the 
man to close the mouth of any one who troubled 
him. So he went off, driven like a poor frail 
being between irresolution and fear; took 
drinks, feigned to be doing his part, talked 
valiantly while the rum was in his throat, 
promised gloriously, galloped around fiercely, 
looked daggers, und when the hour struck did 
nothing nnd run away. This, gentlemen, is the 
history in a small compass — vcnilj videt^ J^H^^ 
He tried to become a hero, but he wns only a 
coachmuker. 

Look at the face of this impossible Brutus, 
and see whether you can see therein that 
he is — 

** For digDity composed and high expluita/* 

Why, gentlemen, this hero, who, under the 
influence of cocktail courage, would capture 
Presidents and change the destinies of empires, 
is the same fleet-tooted Quaker, famous in Port 
Tobacco for jumping out of windows in bar- 
room fighis ; an excellent leader — of a panic, 
this son of arms who buries his knife in a gut- 
ter and revolves his revolvers into a greenback. 
Well might it have been said to Booth : 

** 0, Casdiuii, yon are yoked to n lunib 
That cnrric* anger ok thu flint bearri Are ; 
^Vho inurh enfuroMl ehowHa hasty spark, 
Aud btiaight is culd again.** 

He has the courage of vanity and of folly. 
As long as he could be seen on intimate terms 
with Booth about hotels, it did his soul good to 
be 80 groat a confederate; and as long as he 
could see a bold stroke by which he might sud- 
denly change the coachmaker into a prince, he 
was, doubtless, brave. But when he heard of 
murder, conceived to himself his going into the 
Vice-President's room and stabbing him to the 



heart, the pigeon-liver asserted itself, the 
prince was gone, and the habits of the tavern* 
brawler re-appeared. Nor was he % natural 
boaster. He was simply the Curias of the eon- 
spiracy, who could neither keep his own seerett 
nor those of others ; who was big with the poir- 
tentous future, although he knew not what il 
was;, who exchanged his wrath for a sudden 
prudence ; and so as he imitated his prototype. 
*'^RitpenU fflorians maria montezque poUceri e^qni, 
so he afterward imitated him by pointing out 
Booth, and informing, under the promise of 
mercy, upon his fellows. There is, then, nt 
evidence whatever that he was *' lying in wait 
to kill Mr. Johnson, with the intent, nnlawfdlly 
and maliciously, to kill and murder him." 
There is only one other clause of the speeificft- 
tion that deserves notice — the allegation thai 
the lying in wait was " about the same hour of 
the night," vis.: Ten o'clock and fifteen min- 
utes, on the evening of fehe 14th of April. Lei 
us see, again, where the prisoner was at this 
time, 10:15. Fletcher says he came to Naylor's 
stable at ten. He then asked him whether be 
would have a drink. Fletcher said yes. They 
went down to Thirteen-and-a-half and £ streeCi 
to the Union Hotel, And took a drink apieee; 
went back to the stable, and had some convei^ 
sation about the mare. Meanwhile the boy had 
got the wrong horse, and had to go back and 
get the mare. Then they had some eonversa- 
tion about llerold. Then he rode down £, past 
Thirteen-and-a-half street, and finally came to 
the Kirkwood House. Fletcher says that he rode 
so slowly that he kept up with him. Now, believ- 
ing what is improbable, that Fletcher did keep 
up with a man on horseback for three squares 
(lor from Naylor's to the corner of Thirteen- 
and-a-half and £ streets is one square, to 
Twelfth and £ two squares, and to Twelfth and 
Pennsylvania avenue thi*ee squares), we are 
further obliged to believe that, in fifteen min- 
utes, Atzerodt ordered a horse, walked two 
squares, waited for two drinks, paid for them, 
held two conversations, mounted, dismounted, 
had a horse changed, and, afterward, rode three 
squares so slowly that a hostler could follow 
hint. It is not possible. At 10:15 Atzerodt 
was either not yet at the Kirkwood House, or 
else Mr. Fletcher made a mistake in his time. 
Ills course after this was as follows : Fletcher 
says he rode up D in the direction of Tenth; 
yet at this very time, about ten, McAllister 
says he came with his mare to the Kimmell 
House, ''rode up to the door, and called the 
black boy out to hold his horse." Now, the 
Kimmell is on C street, near Four-and-a-hal^ 
and, of course, when he rode down D he went 
to the Kimmell. 

Thus we now know what he was doing at the 
time Payne was at Mr. Seward's, and at the 
time Booth shot tlie President. He was riding 
I round from bar-room to bar-room; and it is 
very plain he was now in liquor. He was half 
tight when Fletcher saw him, and yet took an- 
i other drink with him. He went to the Kirk- 
wood and took another drink ; he went to the 
Kimmell and took another. Certainly, of get- 
ting drunk, of riding from tavern to tavern, of 
guzzling like a Falsta£f, of having an inex- 
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tingnlshable tfairst--of this lie is g:ailty; but 
of Ijing in wait for the President at 1^15, we 
•re paying him an undeserred eompliment. 

There is, therefore, no part of the specifica- 
tion proven, but the immediate contrary. Dur- 
ing the whole of that erening, as far as the evi- 
dence throws any light on his conduct, instead 
of lying in wait near the Vice-President to 
murder him, he was standing over the different 
bars, from the Union House to the Eimmell, 
with the intent then and there, unlawfully and 
maliciously, to make Atserodt drunk. Thus 
much of the specification. 

There is one suggestion I will answer before 
I leave the specification. Why, if he was so 
oowardly, so halting, so irresolute a character, 
did Booth employ him 7 Booth employed him 
for an emergency which he was perfectly com- 
petent to meet. In the plot of the capture, the 
part assigned to the prisoner was to furnish the 
boat to carry the party over the Potomac. For 
this his experience in a seaport town fitted him. 
This required no resolution and no courage. 
For participation in the President's assassina- 
tion he could never have been intended. Booth, 
as these men all agree, as his own conduct 
■hows, was ambitious to carry off the glory of 
this thing. Payne says Booth remarked, he 
"wanted no botching with the President and 
Qen. Grant.'' As for the rest, therefore, of the 
Cabinet, he probably had no concern ; he was 
far more interested in his own part than in 
others. When he, therefore, told Atserodt to 
take charge of the Vice-President, he must have 
known that the prisoner had not the courage, 
and therefore did not care particularly whether 
he accomplished it or not, only so he himself 
oould attain the desired immortal infamy. He 
wanted Atserodt as the Charon^ the ferryman 
of the capture, and, qfier the failure^ reserved 
him for greater things, the duties of Oretu^ which 
he was incompetent to perform. 

The charge is divisible into two separate and 
distinct allegations. First, "For maliciously, 
unlawfully, traitorously and in aid of the armed 
rebellion against the United States, combining, 
oonfederating and conspiring with Booth, Sur- 
ratt, Davis, etc., to kill and murder Abraham 
Lincoln, General Grant, Andrew Johnson and 
William H. Seward, on or before the 6th day of 
March." 

The substance of this allegation is, that as 
Mrly as the 6th of March there was a project 
on foot to kill the President and the heads of 
State ; and, to involve the prisoner, it must be 
shown that as early as March 6th he was ad- 
vised of and agreed to it. Now, what evidence 
is there that there was a conspiracy to kill the 
President as early as March the 6th ? Chester, 
the actor, says he knew of a plot to capture in 
the latter end of Febmary. Weichmann, the 
chief witness for the prosecution, states that as 
late as the middle of March — about the 16th or 
18th, he thinks— about three weeks before the 
assassination, John Surratt, Booth, Atserodt 
and Payne, took a ride into the conntry, armed, 
and returned. What does this show, but that 
two weeks after the 6th of March it was the 
intention of Booth to capture the President at 
the Soldiers' Home, and abduct him ? Before 
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and during the early part of March, Atserodt 
was at Drawner's Hotel, at Port Tobacco, and 
could have known nothing of it, even had the 
plot existed. As late as the 18th of March, as 
was shown in the cases of O'Laughlin and Ar- 
nold, there was a project to capture, from which 
they backed out. As late as the 18th of March 
Booth admits the sale of horses, the detection 
of parties, and fixes the time of the abandon- 
ment of the scheme. Payne said he never knew 
of any plot to assassinate until the evening of 
the 14th, at eight o'clock, at a meeting held at 
the Hemdon House, while Atserodt confirms it 
in all his confession, that the evening of the 
14th day of April was the first time he ever 
heard of a plot to kill the heads of State. The 
only evidence against this is the testimony of 
Norton, who declares that on the 8d of March, 
Booth and Atserodt spoke as follows : " If the 
matter succeeded as well with Johnson as it did 
with old Buchanan, the party would be terribly 
sold ;" firom which it might be inferred that on 
that date assassination was broached to Atse- 
rodt. Fortunately we know that this Norton is 
an egregious falsifier, as it was shown that nei- 
ther Atserodt nor Dr. Mudd was in Washington 
that day, and he himself is proved not worthy 
of being believed on oath. 

The prisoner, therefore, can not be found 
guilty of the first member of the charge. 

The second member of the charge is, in sub- 
stance, as follows: "For, on the 14th of April, 
A. D. 1865, with John Wilkes Booth and John 
Surratt, maliciously, unlawftilly and traitor- 
ously assaulting, with intent to kiU and murder^ 
William H. Seward, and Itfing in wait to kiU and 
murder Vice-President Johnson and Gen. Grant." 

This charges Atserodt with being an accom- 
plice of Payne in the assault on Mr. Seward, and 
an accomplice of whoever was lying in wait for 
Gen. Grant and Vice-President Johnson. Now, 
it was proved beyond a shadow of doubt, under 
the specification, that Atserodt himself was not 
lying in wait for President Johnson, nor was 
anybody else shown to be lying in wait for 
him. Atserodt is, therefore, neither principal 
nor accessory to the lying in wait for Vice- 
President Johnson. But was he not an accom- 
plice or accessory to Payne's assault of Mr. 
Seward, or to Booth's killing of the President? 
If so, he must have been accessory either be- 
fore the fact or after the fact. An accessory 
before the fact is "one who, being at the time 
of the crime committed, doth yet procure, coun- 
sel or command another to commit a crime." 
Now, was Atserodt the one who procured, coun- 
seled or commanded either Booth or Payne 7 
Certainly not. The position Atserodt held was 
one of subordinate; he was the procured, the 
counseled, the commanded, as far as we can 
judge of the different characters, as far as we 
know that Booth was the ringleader; as far as 
we know that in all the dealings Atserodt was 
the slave, and Payne and Booth the masters. 

Was Atserodt, then, accessory after the fact 7 
There is greater plausibility of this, but no 
evidence. "An accessory after the fact may be 
where a person, knowing a felony to have been 
committed, receives, relieves, comforts or as- 
sists the felon." Did Atserodt in any way help 
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Booth or Payne after the felony was committed 7 
No ; he never saw cither of them after the meet- 
ing at eight o'clock until he met Payne on the 
monitor. Instead of assisting them, he kept 
getting drunk ; instead of helping them across 
(he river, the sergeant says only two passed the 
bridge, vis.: Booth and Ilerold; instead of 
Hitowin^ by his horse he had assisted, his horse 
c.'iinc back Justin the same condition as it went 
fwuy, and that at eleven o'clock; instead of 
coiiitorting or relieving them across the river, 
he went to Washington Briscoe, and finally to 
bed at tlie Kimmell House, instead of receiving ; 
tie first told McPhail and Wells Booth had gone 
in the direction of Bryantown, and confessed 
the whole affair, and had them all arrested. The 
assistance he has rendered the assault and mur- 
der is such neither of the principals has any 
occasion for gratitude; and, therefore, he can 
not be found guilty of being an accessory after 
the fact, neither helping Booth nor Payne. But 
the prosecution have laid great stress on a big 
bay horse, with large feet, and blind in one eye. 
They show that such a horse was found sad- 
dled (near Camp Barry), and witliout a rider, 
at twelve, o'clock on the night of the assassi- 
nation. They show that this horse was brought 
to Naylor's stable by Atserodt and another 
man on the 8d of April, to be sold and kept 
there until the 12th of April; that on the 14th, 
Atserodt came to the stable again and said he 
had sold the horse in Montgomery county; that 
Fletcher, the hostler, swears the horse, saddle 
and bridle Atserodt said he sold, are the 
same found near Camp Barry. Well, what, 
if this testimony be true, is the conclusion ? 
One conclusion is, that Atserodt told a lie; 
for how, if he sold this horse in Montgom- 
ery county on the 12th, comes he to Cnmp Barry 
on the 14th? Well, let us concede that Atze- 
rodt lied. We are not trying him for his ve- 
racity. He is not bound to tell every hostler 
how he disposes of his horses. But the second 
conclusion the prosecution draws is, that 
Payne rode this horse, and that Atserodt fur- 
nished him the horse. Let us examine what 
ground there is for the conclusion. According 
to Fletcher, the horse when brought to Naylor's 
in April did not belong to Atserodt. He be- 
longed to the gentleman with him, who "left 
him in Atierodt's car€ to sell." He was, there- 
fore, factor of the gentleman in the horse bus- 
iness, and took the horse away on the V2th. 
The negro who saw the horse Payne rode, says 
he was a '^big bay, very stout." But was this 
horse not belonging to some one else ? Was the 
horse found at Camp Barry ever ridden by 
Payne? The truth of the whole matter is this: 
The horse brought to Naylor's was bought by 
Booth of Mr. Gardiner, living in Prince George's 
county, in the latter part of last November, 
according to the evidence of Thomas Gardiner. 
On April 3d, Atserodt went to Naylor's witli 
Booih, and was ordered to sell him there. The 
Huddle and all belonged to Booth. It was the 
same big bay which Atserodt, on the 12th, tried 
to sell to Matthew Pope, at the Navy Yard, for 
Booth. On the 12th, Atserodt, not succeeding 
in selling him, returned him to Booth, and that 
is the last connection that Atserodt ever had 



with the horse. He tried to sell, and eoald ao^ 
and BO gave him back to Booth. Here ends the 
brokerage and the responaibility of Atserodt. 
Whether Booth ever gave this horse to Payne, 
and where he kept him until that evening, are 
questions that Payne alone can answer. It is 
probable that this horse was kept for two days 
in the stable in the rear of Ford's, and on that 
night given to Payne. Bnt there is no evi- 
dence that Atserodt gave Payne a horse over 
which he had ceased to have control, and which 
belonged to Booth. On the contrary, it i»i 
shown that Atserodt was never seen in com- 
pany with that horse after the 12th, and never 
claimed to be the owner. Any inference of 
complicity, therefore, drawn from this horse is 
turning horse-brokerage into murder. The 
prisoner, then, being neither guilty as accessory 
before nor after the fact, neither counseling nor 
aiding Payne and Booth before, nor aasistiag 
and receiving Payne and Booth after the faci, 
can not be found guilty of any branch of the 
charge. 

What is, then, the plain, unvarnished truth 
of Atserodt's part in this conspiracy ? I will 
briefly relate it. During the latter part of Feb* 
ruary, John Surratt and Booth wanted a man 
who understood boating, and could both get a 
boat and ferry a party over the Potomac on a 
capture. Surratt knew Atserodt, and under 
the influence of great promises of a fortune, 
the prisoner consented to furnish the boat, and 
do the ferrying over. The plot was attempted 
the 18th of March, and failed. Booth, how- 
ever, kept his subordinates uninformed of his 
p1ans,cxceptitwas understood that the Prestdeai 
was to be captured. Meanwhile, everybody 
was waiting for Booth. On the 18th of March 
Atzcrodt went to the Kimmell House. On the 
1st of April he talked of future wealth. On 
the 0th he spoke to Lieut. Kcim, over their liquor, 
of " using one, if the other failed." On the 
12th he stayed at the Eirkwood, and tried to 
sell the bay horse at Pope's. On the 14th Booth 
unfolded his plans at the Herndon House, and 
Atserodt refused. From Uie Herndon House he 
went to Oyster Bay and took drinks till ten. 
At ten he took a drink with Fletcher at the 
Union ; at ten minutes after ten he ^ook adrink 
at the Kirkwood ; at twenty minutes after ten 
he took a drink at theKimmell House, and rode 
about the city. At eleven he returned his horse; 
at twelve he was at the Navy Yard ; at two he 
went to bed. Next morning at five he got up 
and went to Georgetown, pawned his pistol, and 
went to Mr. Meti'. On the 10th (Sunday) he 
took dinner at Metz'. On Sunday evening he 
went to Hartman Richter s. On the lUth he 
was arrested. Thus ends this history, which, 
under a greater hand, might have become a 
tragedy, but with the prisoner has turned into 
a farce. 

Before I close, it is my duty to submit some 
reflections as to the nature of the crime and 
the nature of the penalty, in case you should 
find him guilty, which I hold can not be done 
under the evidence. This man is principal in 
an attempt to abduct the President of the 
Uniteil States. He has assaulted no one; h<* 
has sheltered no one that did assault. He has 
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killed no one, nor has he sheltered anyone that 
did kill. You can, therefore, onlj find him 
guilty of a crime for which he is not on trial. 
If it be argued, tJiat although the prisoner ran 
away, he intended to kill Mr. Johnson, the an- 
swer is, intention can only be inferred from 
acts. ^^ It is a universal rule that a man shall 
be taken to intend that which he does.'' UaU^ 
P, C.y 229. And the coQTcrsc of this is true, 
that a man shall not be taken to intend what 
he docs not do. Exieriora acta mdicunl animis 
ucreta. 8 Cb., 146. And, therefore, as we know 
he ran away wo are bound to infer that he 
had no intention of murder. If it be argued 
that, ..although neither guilty as accessory in 
felony nor principal in treason, he is yet 
guilty of the conspiring, which is the essence of 
the offense, the answer is, the conspiracy in 
which he was engaged is not the conspiracy 
for which he is on trial; and that as soon as 
he knew of the latter he hastened to dissolve 
all connection with the conspirators. 

As for the punishment, supposing he could be 
found guilty of either the charge or the speci- 
fication, the offense, in cither case would only 
be technical, and have damaged no one ; and 
even supposing he were proven guilty of the 
charge and specification, he has already turned 
states-evidence to the Provost Marshal, and 
therefore his punishment would fall under the 
practice usual in the courts of justice, that one 
who confesses has an equitable right to the len- 
iency of the court. His case, however, rests 
on no such slender ground. Instead of con- 
spiring to kill, he refused to kill; and instead 
of lying in wait to murder, he intoxicated him- 
self at the appointed hour, and next morning 
ran away, lie is guilty solely of what ho con- 
fesses — of conspiring to abduct the President — 
and of that can be found guilty only under a 
new indictment. 

I claim, therefore, at your hands an unqual- 
ified acquittal. That he did wrong in conspir- 
ing to capture, is admitted. That he should 
be punished for it whenever tried for it, is also 
admitted. But that he is innocent of both 
charge and specification, as now laid, is so 
transparent, that his acquittal will, I trust, be 
urged by the Judge Advocate as a matter of 
form, if it were not also a matter of justice. 



STATEMENT BY GEORGE A. ATZERODT, 
Rtud by hi§ eoutuel, W, K Dotter^ Etq, 

The prisoner, Atzerodt, submits the following 
statement to the Court : 

I am one of a party who agreed to capture 
the President of the United States, but I am 
not one of a party to kill the President of the 
United States, or any member of the Cabinet, 
or General Grant, or Vife-President Johnson. 
The first plot to capture failed; the second — ^to 
kill — I broke away from the moment I heard 
of it. 

This is the way it came aboat: On the even- 



ing of the 14th of April I met Booth and Payne 
at the llerndon House, in this city, at eight 
o'clock. He (Booth) said he himself should 
murder Mr. Lincoln and General Grant, Payne 
should take Mr. Seward, and I should take Mr. 
Johnson. I told him I would not do it ; that I 
had gone into the thing to capture, but I was 
not going to kill. He told me I was a fool ; 
that I would be hung any how, and that it was 
death for every man that backed out ; and so 
we parted. I wandered about the streets until 
about two o'clock in the morning, and then 
went to the Kimmell House, and from there 
pawned my pistol at Georgetown, and went to 
my cousin's house, in Montgomei'y county, 
where I was arrested the 19th following. Af- 
ter I was arrested, I told Provost Marshal Wells 
and Provost Marshal McPhail the whole story ; 
also told it to Capt. Monroe, and Col. Wells told 
me if I pointed out the way Booth had gone I 
would be reprieved, and so I told him I thought 
he had gone down Charles county in order to 
cross the Potomac. The arms which were found 
in my room at the Kirk wood House, and a black 
coat, do not belong to me ; neither were they 
left to be used by me. On the afternoon of the 
14th of April, Herold called to see me and left 
the coat there. It is his coat, and all in it be- 
longs to him, as you can see by the handker- 
chiefs, marked with his initial, and with the 
name of his sister, Mrs. Naylor. Now I will 
state how I passed the whole of the evening of 
the 14th of April. In the afternoon, at about 
two o'clock, I went to Keleher's stable, on 
Eighth street, near D, and hired a dark bay 
mare and rode into the country for pleasure, 
and on my return put her up at Naylor's sta- 
ble. The dark bay horse which I had kept at 
Naylor's before, on about the 8d of April, be- 
longed to Booth ; also the saddle and bridle. I 
do not know what became of him. At about 
six in the evening, I went to Naylor's again 
and took out the mare, rode out for an hour, 
and returned her to Naylor's. It was then 
nearly eight, and I told him to keep the mare 
ready at ten o'clock, in order to return her to 
the man I hired her from. From there I went 
to the Herndon House. Booth sent a messen- 
ger to the " Oyster Bay," and I went. Booth 
wanted me to murder Mr. Johnson. I reflised. 
I then went to the " Oyster Bay," on the Ave- 
nue, above Twelfth street, and whiled away the 
time until nearly ten. At ten I got the mare, 
and having taken a drink with the hostler, gal- 
loped about town, and went to the Kimmell 
House. From there I rode down to the depots 
and returned my horse, riding up Pennsylva- 
nia Avenue to Keleher's. From Keleher's, I 
went down to the Navy Yard to get a room- 
with Wash« Briscoe. He had none, and bj^the 
time I got back to the Kimmell House it was 
nearly two. The man Thomas was a stran«;or 
I met on the street. Next morning, as stated. 
I went to my cousin Richter's, in Montgomery 
county. GxoROB A. Atzebodt. 
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Mo^ it pluue the (hurt: 

I. There are tliree things in the case of the 
prisoner, Payne, which are admitted beyond 
cayil or dispute : 

1. That he is the person who attempted to take 
the life of the Secretary of State. 

2. That he is not within the medical definition 
of insanity. 

8. That he belioTed what he did was right 
and justifiable. 

The question of his identity and the question 
of his sanity are, therefore, settled, and among 
the things of the past. The sole question that 
remains is, how far shall his couTictions serre 
to mitigate his punishment? I use the word 
punishment deliberately, and with the oonsoious- 
Hess that in so doing I admit that if he is a re- 
sponsible being he ought to be punished. And 
I say it, because I can not allow my duties as 
counsel to interfere with my couTictions as a 
man so far as to make me blind to the worth of 
the life of a distinguished citizen, and the aw- 
ful consequences of an attempt to take it away. 
If, indeed, such an attempt be allowed to go with- 
out rebuke, then it seems to me the office is but a 
perilous exposure to yiolence ; then the highest 
compensation for public serrices is the distinc- 
tion which follows assassination, and then our 
public serrants are but pitiable and defenseless 
offerings to sedition. And surely, if any public 
•eryant deseryed to be excepted from that fate, 
it was he, the illustrious and sagacious states- 
man, who, during a long life of arduous serr- 
ices, has steadfastly checked all manner of fac- 
tious and public discontent; who, in the darkest 
days of discord, has prophesied the triumph of 
concord, and who at all times has been more 
ready to apply antidotes than the knife to the 
nation's wounds. How far, then, shall the con- 
fiction of .the prisoner that he was doing right 
go in extenuation of his offense ? That we may 
apcurately, and as fUlly as the occasion de- 
sands, understand the conyictions of the pris- 
oner, I inyite y onr attention to a sketch of his life, 
the customs under which he was reared, and the 
education which he receiyed. Lewis Thornton 
Powell is the son of the Rot. Geo. C. Powell, a Bap- 
tist minister, at present supposed to liye at Liye 
Oak Station, on the railroad between Jackson- 
Tille and Tallahassee, in the State of Florida, 
and was bom in Alabama in the year 1845. 
Besides himselfl his father had six daughters 
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and two sons. He lired for lome time in Worth 
and Stewart counties, Georgia, and in 1869 
moTe^ to Florida. At the breaking out of tht 
war, but four years ago^ the prisoner was a lad 
of sixteen, engaged m superintending his 
father's plantation and a number ofuayes. 
We may safely presume that, occupied in the 
innocent pursuits of country life, he daily lieard 
the precepts of the (Gospel from his father; that, 
in the society of his sisters, the hardy lifo of a 
planter was softened by the charms of a refined 
and religious circle, and that, in the natural 
course of eyents, he would be to-day, as lie was 
then, a farmer and an honest man. Bat, in 
1861, war broke out — ^war, the scourge and pea- 
tilence of the race. The signal, which spread 
like a fire, was not long in reaching liye Oak 
Station. His two brothers enlisted, and Lewis, 
though but sixteen, enlisted in Gapt. Stuart's 
company, in the Second Florida Innntry, com- 
manded by Col. Ward, and was oniered to 
Richmond. 

Let us pause a moment in this narratiye, and 
consider what, in the eyes of this Florida boy, 
was the meaning of war, and what the thoughts 
that droye him from a pleasant home to the field 
of arms. At another time I might picture to you 
the scene, but too familiar, of his taking leare; 
a mother, like the mothers of NorUiem boys, 
shedding tears, less bitter, because she was 
dedicating a son to her country ; sisters, whose 
sorrow, like the sorrow of the sisters of Northern 
boys, was alley iated with pride that they had a 
brother in the field ; the father's blessing ; the 
knapsack filled with tributes of affection, to he 
fondled by distant biyouac fires, and the htarfj 
sigh, drowned in the rolling of the drum. Buttha 
is not a stage for effect. We know this was 
mistaken pride and sorrow in a mistaken canse^ 
though the object of them was a son and brother, 
and we must not consider them, though the boy 
was but sixteen when he launched on the tern- 
ble sea of ciyil war. 

In the State of Florida were two separata 
races— one white and the other black— of which 
the one was slaye to the other, and Lewis be- 
longed to the race which was master. It was 
a custom of this State for masters to whip their 
slayes, sell them, kill them, and reeeiye ^e con- 
stant homage which the oppressed offer to the 
powerftil. It was the custom of this State la 
whip and bum men who preaohed against the 
custom. It was the custom to defend this in*ti- 
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totion in meeting-honsM, at politio*! gather- 
ings, in family prayers. It was the custom to 
hunt ftigitiyes with bloodhounds— -eyen those 
who tried to help them to freedom. 

In this custom the prisoner was bred ; educa- 
tion made it a second nature ; politicians had 
taught him to find it in the Constitution, 
preachers had taught him to find it in the Bible, 
the laws taught him to regard it as property, 
habit had made it a Tery part of his being. In 
the eyes of the lad, the war meant to abolish 
this custom and upheaTO society firom its fouq- 
Uations. His inheritance was to be dissipated, 
his yassals equals, his laws iuTaded, his re- 
ligion confounded, his politics a heresy, his 
habits criminaL Hereafter, to strike a slaye 
was to be an assault, to sell one felony, to kill 
one murder. For this, then, the lad was going 
to fight — thi d^ente qf a todal tytiem. That was 
the reason. It was a traditional political pre- 
cept of the State in which the prisoner liyed, 
that the State, like its elder sisters, had resenred 
the right of diyorcing itself at pleasure from the 
Union, and that great as the duty of a citisen 
might be to the Union, his first duty was to 
Florida. Schoolmasters taught that the rela- 
tiye riffhts of State and Nation had been left 
unsettled; politicians taught that the local 
power was greater than the central, and in sup- 
port of it men were sent to Washington. The 
war, in the eyes of the boy, meant to reyerse 
this, to subordinate the State to the Nation, the 
Goyernor to the President, Tallahassee to Wash- 
ington City. And, therefore,he was going to fight; 
Id defend SUaie rigku. That was the second reason. 

It was a deep-seated eonyiction of the people 
In tills State that their blood and breeding 
were better than the blood and breeding of 
Northerners ; that they had more courage, more 
military prowess, and were by nature superiors. 
This eonyiction the war threatened to oyer- 
throw, this boast the war was to yindicate, this 
superiority was, by the war, intended to be 
proyed. And this was the third reason he was 
going to fight — 1o ihow that he khw a better man 
than Nartkemen. 

There was a Aran tic delusion among these 
people that Northern men were usurping the 
Qoyernment, were coyeting their plantations, 
were longing to pillage their houses, rayage 
their fields, and reduce them to subjection. The 
war was to defend mother, sister, home, soil, 
and honor, and beat back an insolent inyader. 
This was the fourth reason — to r^el invcuion. 
These were, in the mind of this lad, the ineentivee 
to war. Let us not pass unnoticed how he was 
schooled in the inetinete and moralt of war. 
Under the code of slayery we know that the 
murder of a companion with a bowie-knif)B or 
in a duel was an index of spirit; the torture of 
negroes eyidence of a commanding nature; 
concubinage with negroes a delicate compliment 
fxi wiyes ; spending wealth earned by other 
men in luxuriance, chiyalric; gambling the 
hWQci reprieye for confinement to plantations. 
Instead of morals had sprung up a code of 
honor — perhaps a false, but surely an exacting 
and imperious code, that kept bowie-kniyes in 
the belt and pistols in the pocket, and had no 
hesitation in using them when slaTerj was as- 



sailed, and a code that remembered friends and 
neyer forgaye enemies. These, then, were the 
morals and instincts of the lad — ^it is right to 
kill negroes, right to kill abolitionists; it is 
only wrong to break promises, to forget a 
friend, or forgiye an enemy ; and to do right 
is to be ready with bowie-knife and pistol. 

Now let me ask whether in the wide world 
there is another school in which the prisoner 
could so well haye been trained for assassina- 
tion as in this slaye aristocracy ? The stealth- 
iest Indian that eyer shot from ambush was not 
so well instructed in the social use of his knife; 
the deadliest Gheber that eyer strangled his 
yictim had not the animosity which comes frt)m 
power in danger of losing its slayes, nor the 
cheap regard for human life which comes from 
trading in and killing slayes. All the horrible 
accomplishments of assassination, which Ma- 
chiayel says are three — " fierceness of nature, 
resolute undertakings, and haying had one*s 
hands formerly in blood," are his 'by religion, by 
politics, by law, by education, and by custom. 
And who is responsible for this training of the 
lad ? Standing, as we do to-day, at the end of 
a four years, war, haying just heard again re- 
cited tales of prisoners staryed, cities infected, 
cities burned, prisons undermined — ^things that 
seem unparalleled in the barbarity of all ages 
— and all by men who, four years ago, sat side 
by side with us, and seemed no different, we 
now know, what we neyer dreamt of, that this 
is the spirit of slayery, stripped of its disguise. 
In rebellion we now recognize the master neyer 
taught to obey ; in arson of cities we see again 
the fagot and the stake ; in Libby and Ander- 
sonyille we see again the slaye-pen ; in cap- 
tures the bloodhound and the lash ; in assassin- 
ation the social bowie-knife and pistol ; and in 
this prisoner the le^ttntate moral offspring of 
tUweryy State righti^ chivalry^ and deluHon. 

But who is to blame that he, with fiye millions 
more, was so instructed, so demoralised, so ed- 
ucated to crime ? Is it his father and mother ? 
They found their precepts in the Bible ; they 
gaye their son but the customs they had them- 
selyes inherited. Is it the society of Florida? 
It was a society that ruled this country until 
within four years, and occupied the seats of 
Goyeminent. Is it the laws of Florida ? They 
were but rescripts of the Constitution. Is it 
the Constitution ? That is but the creation of 
our forefathers. Who, then, is responsible that 
slayery was allowed to train assassins ? 1 . 
answer, it is we ; we, the American people ; 
we who haye cherished slayery, haye compro- 
mised with it, haye for a hundred years ex- 
tended it, haye pandered to it, and haye at last^ 
thanks be to God, destroyed it. Let us, then, not 
shrink fr^m our responsibility. If there be 
any Southerner here who has sought to foster 
slayery, he is in part father of the assassin in 
this boy. If there be any Northerner here who 
has been content to liye with slayery, he is also 
in part father of the assassin in this boy. If 
there be any American that has been content 
to be a citizen of a slayeholding republic, he is 
part father of the assassin in Uiis boy. Nay, 
alt of us — such as he is we haye made him — 
the murderous^ feroQloua^ axA xV»A^>x\^ ^^s2d^ 
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of by-gone Ameriean Constitution and lawi. 
And what is to be the fate of our offspring ? 
Let us see. That it is criminal, let us reform 
it ; that it is deluded, let us instruct it. But let 
us not destroy it, for therein we punish others 
for our own crimes. Let the great American 
people rather speak thus : ** For twenty years 
we have sent you to a wicked school, though we 
knew not the wickedness thereof, until our own 
child rebelled against us. Now we haye torn 
down the school- house and driyen out the mas- 
ter. Hereafter you shall be taught in a better 
hcliool, and we will not destroy you, because 
you learnt but as instructed." 

IL But there is another school before him'— 
I he school of war. At Richmond his regiment 
joined the army of Oen. Lee, and was joined to 
A. P. Hill's corps ; with it he shared the fate of 
the rebel army, passed through the Peninsular 
campaign, the battles of ChancellorsTille and 
Antietam. Here he heard that his two brothers 
were killed at Murfreesboro. Finally, on the 
8d of July, 1803, in the charge upon the Federal 
center, at Gettysburg, he was wounded, taken 
prisoner, and detailed as a nurse in Pennsyl- 
▼ania College Hospital. 

Let us pause again to consider the effect of 
two years' campaigning as a private in the 
army of Gen. Lee upon the moral nature of the 
accused. He was one of that army who made 
trinkets and cups out of the bones of Union 
soldiers — an army where it was customary to 
starve prisoners by lingering agonies, which 
supplied its wants by plundering the dead, 
which slew men after surrender, that was com- 
manded by officers who had violated their sacred 
OAthB to the United States, and who taught their 
subordinates that such violation was justifiable; 
an army who were taught by Jackson that God 
was the champion of their cause; an army that 
held the enemy in quest of ^' booty and beauty;" 
an army which believed no means that helped 
the cause of Southern independence unjustifi- 
able, but glorious ; an army who for two years 
explained victory by the righteousness of the 
cause — finally, an army that held the person and 
Cabinet of the President in holy execration. 
Surely he could not pass through these two ter- 
rible years without being in his moral nature 
the same as the army of which he formed a 
part. He is now eighteen, and the last two 
years have formed his character. He also ab- 
hors the President of the Yankees; he also be- 
lieves that victory comes because God is just ; 
he also believes that nothing is bad so the South 
be free ; he also regards a Federal as a ravisher 
and robber; he also prays with Jackson to God 
for the victory. ^He further believes in Heaven 
and General Lee; dresses himself in the clothes 
of Union dead; stands guard over starving pris- 
oners ; also has his cup carved out of some Fed- 
eral skull. Besides, he has learned the ordinary 
soldier's lessons, to taste blood and like it; to 
brave death and care nothing for life ; to hope 
for letters and get none ; to hope for the end of 
the war and see none; to find «n victory no 
more than the beginning of another march ; to 
look for promotion and get none ; to pass from 
death and danger to idleness and corruption ;'to 
Bsk for furlougta and get none, and finally, to 



despair, and hope for ieath to end Ids eofferinga 
The slave-driver has now beeome a bntcber; 
the slaveholder a pillager ; he who found diyine 
authority to eupport elaTory in eermona now 
finds it in action; he who was led by fanatical 
politicians is now led by fanatical generals; 
and he who had once only the instincta, has 
now the practice and habit of shedding Norik- 
ern blood. These two years of carnage and 
suffering, from sixteen to eighteen, when the 
character is mobile and pliable, and which he 
would have naturally spent at college among 
poets and mythologies and tutors, are spent on 
picket, with fierce veterans, in drunken quar- 
rels, with cards, witii oaths, in delirious charges, 
amid shot and shell, amid moaning wounded 
and stinking dead, until, at eighteen, he has the 
experience of a Cambronne, the ferocity of an 
AtUlla, and the cruelty of a Tartar. This, gen- 
tlemen, is the horrible demoralisation of cifil 
war. It makes loyalty a farge, juatifiea per- 
jury, dignifies murder, instills ftrocity, aoont 
religion and enjoins assassination as a duty. 
And whose fault is it that he was so demoral- 
ized, and so educated in public vioes, instead 
of public virtues, on the field of war? Let u 
be just, and not shrink from the inquiry. Wat 
it our forefathers who sowed the seed of diaeori 
in the charter of Union ? If so, tlien let their 
memories pay the penalty, but spare the froit 
which has involuntarily ripened in the heart 
of this boy. Was it the Southern leaden? 
Then let them pay the penalty ; but spare their 
ignorant atid misguided tooL Was it Generals 
Lee and Jackson and Hill, who were his imme- 
diate models and tutors in crime? Then pun- 
ish them; but spare their pupil. Was it, per- 
haps, fanatical malcontents among Northern 
men who first lighted the torch of war? Then 
extirpate them from the land; but spare the 
boy whose passions caught fire, and burnt until 
they consumed him. Rest, then, the responsi- 
bility of this war with whom it will — with the 
living or dead, with the vicissitudes of things or 
in tlie invisible plans of God — ^it is not with this 
plastic boy, who came into the world in the year 
of the annexation of Texas, has lived but four ad- 
ministrations, and is younger than the last com- 
promise with slavery. He it the vwral j^roduet i^' 
the iror, and belongs to them who first began it. 

Now, I hear it said, true, the boy has been a 
rebel soldier, and we can forgive him ; but we 
can not forgive assassins. Let us, for a mo- 
ment, compare a rebel soldier with the prisoner, 
and see wherein they differ. The best rebel 
soldiers are native Southerners. So is he. The 
best rebel soldiers have for four years longed 
to capture Washington, and put its GoTernmeni 
to the sword. So has he. The best rebel 
soldiers have fought on their own hook, after 
the fashion of the provincials during the Kevo- 
lution, finding their own knives, their own 
horses, their own pistols. So has he. The bcM 
rebel soldiers have fired at Mr. Lincoln ami 
Mr. Seward, have approached the city by stealth 
from Baltimore, and aimed to destroy the Gov- 
ernment by a sudden blow. So has he. The 
best rebel soldiers have picked off high officers 
of the Government — Kearney, Stevens, Baker, 
Wads worth, Lyon, Sedgwick. &o haa he. 
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Wh&t, then, has he done thai eyery rebel 
soldier has not tried to do? Only this: he has 
ventured more; he has shown a higher courage, 
A bitterer hate, and a more ready sacrifice; he 
has aimed at the head of a department^ instead 
of the head of a corps; he has struck at the 
bead of a nation, instead of at its limbs; he 
has struck in the day of his humiliation, when 
nothing was to be accomplished but revenge, 
and when he belieyed he was killing an op- 
pressor. As Arnold Vinkelried was braver 
than all the combined legions of Switzerland, 
when he 

** Felt u though himself were he 
On whoM lole arm hang victory;** 

as Leonidas, who threw himself in the gap of 
niermopylsB, was braver than all the Grecian 
hosts; as Mucins Seaevola was the bravest of 
the Roman youth when he approached Porsena 
with intent to assassinate, and said: ^^Hostis 
hottem occidere volui; nee ad mortem minus animi 
€Btf guam /uit ad e^edem, Ei facere ei pad fortia, 
Bomanum est;*' so was this youth braver than 
all the rebel hosts when he came to offer up his 
life by killing the chief of the enemy. 

As Harmedius and Aristogeton were more 
careless of their lives than the rest of the 
Athenian youth when they killed Hippias and 
Hipparohus, as^ Brutus said on the market 
nlace: "As I slew my best lover for the good of 
Rome, I have the same dagger for myself when 
it ahxAl please my country to need my death;" 
io was this boy ipore ready to offer up his life 
for what he believed to be the good of his coun- 
try. And as Gerard was the bitterest Catholic 
of the Netherlands when he slew the Prince of 
Orange; Ravaillac the bitterest enemy of the 
Protestants when he slew Henry IV.; as Jacques 
Clement was the bitterest Catholic when he 
killed Henry III; as Orsini was the most bitter 
Italian when he tried to kill Louis Napoleon, 
■o this boy, remembering his two slaughtered 
brothers, was the bitterest Southerner of all 
that defied the Government. 

Courage, then, martyrdom, inextinguishable 
hate for oppression, are' his sins. Now, if 
courage be a crime, then have you and I, and 
all of us, who have braved death, been crim- 
inals? Then are the emblems of valor, which 
a grateful country has placed upon your shoul- 
ders and breasts, but marks of crime. Is 
readiness to be sacrificed for the common good 
a crime? Then are the millions of heroic youths, 
who have left the plow and girded on the sword 
for four years, but criminals; then is our ban- 
ner but the flag of crime;- then are our battle- 
fields but loathsome scenes of general fratri- 
cidal murder. Is, then, undying hatred for 
what is believed to be oppression a crime? 
Then was our Revolution but successful crime. 
Then were the struggles of Tyrol, of Hungary, 
of Venice, of Greece, but unsuccessful crimes. 
Then was Hyron a traitor to Greece, Garibaldi 
a traitor to Austria, Kossuth a traitor to Aus- 
tria, Hofer a traitor to Austria, and Washing- 
ton a traitor to England. Mark, throughout 
the history of the world, there is no lesson 
taught in clearer language than that the noblest 
deed of men is ta free the world of oppressors. 



But I hear a student of history reply: True; 
but they must have been oppressors. Granted; 
but who is to be the judge? There can be no 
one but the assassin himself. It is he, and he 
only, who takes the risk of becoming a deliv- 
erer, or a foul and parricidal murderer. Let 
us, then, see what these people were, against 
whom he aimed his blow and what they ap- 
peared to him. In truth, if you seek for char- 
acters in history, you will find none further 
removed from the oppressors than our late Presi- 
dent and the Secretary of State. The one was 
the great emancipator, the deliverer of a race 
from bondage, the great toirator, the deliverer 
of a nation from civil war. The other was the 
great pacificator, the savior from foreign war, 
the uniter of factions, the constant prophet and 
messenger of good will and peace. This is 
how they seemed to us; but such were they not 
in the eyes of this boy, or of fiye millions of 
his fellow-countrymen. To them, the one ap- 
peared a usurper of power, a Violator of laws, 
a cruel jester, an invader, a destroyer of life, 
liberty and property; the other a cunning time- 
server, an adviser in oppression, and a sUppery 
advocate of an irrepressible conflict. These 
Southern men had long borne power, and, in 
their obscurity, felt the envy for greatness 
which once cried: 

*< Ye gods I It doth amaxe ns, 
A man of such a feebln temper should 
So get the start of the mi^eatic world 
And bcarthe palm alone.** 

« * « « « 

** Why man, he doth bestride the narrow world 
Like a colossus, and vo petty men 
Walk under hia huge legs, and peep about 
To find ourselves dishonorable graves." 

Ttiis was his idea of Mr. Lincoln and Mr. 
Seward. This was what he heard in Florida, 
among the village politicians. This was what 
he read in the Richmond papers, in the orders 
of the generals, in the gossip of the camp-fire, 
in the letters that he got from home. ETery 
farmer by whose well he filled his canteen told 
him that; every Southern lass that waved her 
handkerchief toward him repeated it; his mother 
in mourning told it; every prisoner returned 
from Northern prisons told it; every wayside 
cripple but confirmed it. Lincoln, thn op- 
pressor, was in the air, it was in the echo of the 
drum, it was in the whizzing of the sholl, it 
came on every breeze that fioated fVom the 
North. Wonderful was his error; strange, in- 
deed, is it that charity and liberty should be 
thus misconstrued. Let us, then, remember that 
if he wns wrong he erred on the side of courage, 
on the side of self-sacrifice, and on the side of 
hatred to what he believed to be oppression; 
that he differs from the Southern army simply 
because he surpassed it in courage; that he 
differed from a patriot and a martyr, simply 
because he was mistaken in his duty. 

If, then, you praise men because they kill 
such OS they believe oppressors, you must praise 
him; if you praise men who are ready to die 
for their country, you will praise him; and if 
you applaud those who show any courage su- 
perior to the rest of mankind you will applaud him. 

III. But there is a third school before him. 
From Gettysburg he was sent to West Buildin|, 
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Hospital, Pratt street, Baltimore, and remained 
untU October, 1868, when, seeing no hope of an 
exchange, he deserted for his regiment, and, 
walking through Winchester, met a regiment 
of cayalry at Fauquier. Not being able to get 
through our lines, he was joined to this arm of 
the seryice, and remained in that serrice until 
January 1, 1866. On that daj, as we see by 
the narrative of Mrs. Orant, he saved the lives 
of two Union soldiers. About the same time 
he, like many of the Southern soldiers, began 
to despair of the Confederacy, came to Alex- 
andria, sold his horse, gave his name as Payne, 
took the oath of allegiance as a refugee from 
Fauquier, went to Baltimore, took a room at the 
house of Mrs. Branson, the lady he had met at 
Gettysburg, and resolved to wait for the return 
of peace. Now, let us see what he learned in 
the third schooL 

The rebel cavalry of Northern Virginia, as 
we now know, was considered, in the Southern 
army, the elite of their horsemen. Dismounted 
cavalrymen of the army of the Potomac were 
sent to Northern Virginia, re-mounted and 
then returned to their commands. In the spirit 
of war, however, they dififered materially from 
the rest of the Southern forces. First, they 
came intimately in contact with the people of 
Loudon and Fauquier, who had suffered most 
from the war, and whose hatred of Northern 
troops was more bitter, so that they fought 
rather from personal hate, and in individual 
contests, than from political sentiments, and 
in battle. Accordingly, whatever edge of acri- 
mony was wanting in the temper of Powell he 
gained at the houses of ruined slaveholders in 
Leesburg, Aldie, Middlcburg, and Uppcrvillc. 
It was also the custom of those soldiers, and 
esteemed honorable from their stand-point, to 
capture quartermasters and paymasters, lie 
in wait for bearers of dispatches and import- 
ant generals, and to make sudden attacks and 
hurried retreats. Accordingly, if he wanted a 
certain feline intrepidity in planning and es- 
caping — a capacity to approach by stealth, exe- 
cute with rapidity, and hurry off before his 
victims had recovered from their consterna- 
tion — we may well believe that he learned it in 
this third school. And who is responsible for 
the third school? His Colonel? Then let him 
be punished. His Captain? He is now at lib- 
erty. General Lee ? Then let him abide the 
consequences. Jefferson Davis, who commis- 
sioned them ? Then let the blow fall on him. 
This boy comes here with no marvellous spirit 
of fury, that we should wonder and say, where 
has he learnt all this ? Where among men are 
savages formed like this? He comes here fresh 
from Northern Virginia, with all its sorrow and 
all its bitterness. On the tablets of his mem- 
ory are written curses of many a ruined mas- 
ter; in his ears are ringing the cries of women 
and children, and the moans of dying men. 
Before his eyes are visions of burning barns, 
ravaged fiel is, a people prostrate, humble, 
starving, homeless — a land once beautiful, now 
a barren waste, peopled by famine, disease, and 
ruin^-and these have brought him here to seek 
a quick revenge. We know that we have done 
tliese things righteously, with malice to- 



ward none, for the salvation of the State and 
for liberty. But the wail of woe and lamea- 
tation is not the less piercing ; the thirst for ft 
dire, bitter and consuming revenge, is not thi 
less keen. As the woes of Normandy broaf^ 
Charlotte Corday to the chamber of Mnrat. at 
the humiliations of France brought Lonvtt to 
the side of the Duke de Berri, as the rmragoi 
in Thuringia brought Stappe to Napoleon al 
Schonbronn, so is the prisoner at the bar tht 
messenger of Virginia's sorrow and bittemeii 
to the chamber of the Secretary of State. And 
how are we to meet those woes and bittemoM 
and their deluded messenger? In angorT 
That were only to confess that we were wrong 
in inflicting them. No; rather let us oa^^ 
" What we Imve done was more in love than n 
hate. Let us forget the past. For yoar soi^ 
rows there is sympathy — ^for your bittemen 
there is charity. From henceforward let theic 
be peace, and let the great sacrifice which wt 
have paid you make us forever even." 

IV. But there is a fourth school before him— 
the school of necessity. 

Arrived at Baltimore and having taken up 
his residence with Mrs. Branson, he lookel 
around for something to do. He had no trade 
or profession. The period in which he wonld 
have learned one was spent in the army ; and 
we know how abhorrent it was to men of the 
South to engage in manual labor; and as hit 
hands attest, he has never engaged in any. 
Accordingly, in perplexity about his futvre — 
for the little money he got.for his horse wai 
fast going — ^he whiled away the time in read- 
ing medical books and brooding in his cham- 
ber. While in this condition, unable to gel 
home, unable to see how he was to live at Bal- 
timore, the fracas occurred by which he was 
arrested, brought before the Provost Marshal, 
and ordered north of Philadelphia. 

Picture to yourself the condition of this un- 
fortunate victim of Southern fanaticism, sud- 
denly again cast into the street and exiled Arom 
Baltimore, a stranger, sundered from his only 
friends, in a strange land. He thinks of his 
own home in far-off Florida, but between him 
and it are a thousand miles and a rebel army 
on whose rolls he is a deserter. He thinks of 
rejoining that army, but between him and it is 
a Union army. He thinks of the unknown 
North into which he is banished, but his tin gen 
refuse the spade ; he thinks of a profession, bal 
the very dream of one is now a mockery; he 
thinks of going where no one knows him, bat 
he fears that after all the curse of secession 
will follow him ; he thinks of eluding the au- 
thorities and staying at Baltimore, but then 
he is afraid of compromising his friends, and 
leaves them. Everywhere the sky is dark. 
Among Northern men he is persecuted, for ho 
is a rebel; among Southern men at Baltimoro 
he is despised, for he is a recreant Southerner; 
among Southern men at home he is a by-word, 
for he is a deserter. The earth seems to rejeci 
him, and God and man to be against him. 

Now, if there be any roan in this Court who 
has ever wandered, penniless, houseless, friend- 
less, in that worst of solitudes, the streets of 
a strange city, with hunger at his stomaeh, and 
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a Cpreat sense of wrong at his heart, in rags, 
^ and these yerj rags l^traying him as a thing 
to be despised and spumed ; afraid of meeting 
at eyery corner the peering eyes of a (Govern- 
ment detective ; too proud to beg, and, when 
hunger overcame pride, rejected with a frown, 
that man will understand how the prisoner 
felt in the beginning of March, 1866. If there 
be any man who has ever been hunted down by 
misery in his youth, and before much sorrow 
had made the burden easy, until he wondered 
why he was born, and hid his face in his hands, 
praying to God to end his pain forever, he also 
can understand how, in the fulness of sufifering, 
he has been brother to the accused. 

Well, indeed, had it been for him if some 
angel of mercy had on that day, as he wan- 
dered a hungry specter through the streets of 
Baltimore, with flashing eyes and disordered 
hair, stretched forth her hand and said: "Here 
is bread ; take, eat, and live." A loaf of bread 
might have saved him ; a single word of kind- 
ness might have saved him; the gracious lick 
of a fHendly dog might have saved the glow 
of a once generous heart from going out for- 
erer. We have all, my friends, had these turn- 
ing points in our lives, and we all reckon back 
to a time when we stood in the midst of gloom, 
•and suddenly it was glorious day, for we found 
a plank and reached the shore. His Creator, 
in His inscrutable wisdom, thought it good (here 
should be no ray of light^ no beckoning hand, 
no hope for the prisoner. Perhaps it had been 
better if he had dragged himself to the pier 
and ended his career in suicide. It was ordered 
that his very weakness should make him the 
prey of a human devil. We can already fore- 
see the consequences. He is desperate, anxious 
for death, only he is a soldier, and he will not 
die ingloriously, after having faced death an 
hundred times. He is pursued by the Govern- 
ment in which he had confided, and for which 
he had deserted his own ; pursued, tracked, fol- 
lowed like an outlaw among nuinkind. He 
will show that Northern Government that he is 
not a dog, and that Southern Government that 
he is not a traitor; and give him but a chance, 
and he will, with one stroke, pay off the scores 
he owes the abolitionists, restore himself in the 
eyes of his comrades in arms, and throw him- 
self into the arms of a pitiful eternity. 

And who is to blame that he was urged to 
desperation and consequent revenge? I an- 
swer, this civil war. The civil war took him 
fVom the magnolias and orange groves of Flor- 
ida, and left him a waif upon the pavements of 
a Northern city. The civil war took the inde- 
pendent farmer from his fields, and left him a 
beggar among strangers. The civil war took 
him from honest pursuits and professions, and 
left him to make his living without any other 
accomplishments than dexterity in murder. 
The civil war forbade him a home among 
Northern men, after it had taken him away 
from his home in the South. The civil war 
made him an outcast and a fugitive on the face 
of the earth ; took the bread out of his mouth, 
and gave him the alternative of dying ob- 
scurely by his own hand, or notoriously by the 
death of a public officer. 



y. The education of our former's boy is now 
complete. He has been in four schools. Slavery 
has taught him to wink at murder, the South- 
ern army has taught him to practice and justi- 
fy murder, cavalry warfare has taught him to 
love murder, necessity has taught him resolu- 
tion to commit murder. He needs no further 
education ; his four terms are complete, and he 
graduates an assassin 1 And of this college 
we, the re-united people of the United States, 
have been the stern tutors, guides and profess- 
ors. It needs now only that some one should 
employ him. 

I need not pursue this dolorous history far- 
ther. You know the rest. If you did not know 
it, you could infer it from what has gone b^ 
fore. That he should meet Booth at Bamum's 
Hotel, enter into his plans eagerly, and execute 
them willingly, are matters of course. That be 
should care nothing for money, but only for re- 
venge ; that he should hate the Lincoln Goy- 
erument like a slaveholder ; that he should en- 
ter the house of a cabinet officer like a guex^ 
rilla ; that he should try to murder, and justify 
his murder like a Southern soldier; that he 
should then give himself up willingly, as one 
who exchanges the penalties of assassination 
for suicide; that he should sit here like a 
statue, and smile as one who fears no earthly 
terrors, and should tell the doctors, calmly and 
stoically, that he only did what he thought was 
right — all these things are as certain to follow 
as use, education and employment necessity. 

Now, in considering the condition of Powell 
at this crisis, I do not ask you to believe he was 
insane. That is a declaration of mental dis- 
ease of which I am no judge. I only ask yon 
to believe that he was human — a human being 
in the last stage of desperation, and obeying 
self-preservation, nature's first law. It is ao- 
knowledged by all that the possession of reason 
only makes man responsible for crime. Now, 
there are two ways in which reason is van- 
quished. One is when the passions make war 
against reason and drive her f^om her throne, 
which is called insanity. Another is when the 
necessities of the body overcome the suggestions 
of the mind, a state in which the reason is a 
helpless captive. And if you ftnd that while 
his reason was so in captivity, he surrendered 
to temptation, I am sure you will set it to the 
credit, not of reason, but of the body, whose 
wants were imperious while there was yet no 
reason in it, in childhood, and which will again 
exist without reason after death. 

At the beginning of the war, Powell, one 
night, secured a pass and went to the theater at 
Richmond. It was the first play that Powell 
ever saw, and he was spellbound with that mag- 
ical influence wielded by the stage over such, 
to whom its tinsel is yet reality. But he waa 
chiefly attracted by Uie voice and manner of 
one of the actors. He was a young man of 
about twenty-five, with large, lustrous eyes, a 
graceful form, features classical and regular at 
a statue, and a rich voice that lingered in the 
ears of those who heard him. Although only a 
private soldier, Powell considered himself the 
equal of any man, and after the play was over 
sought and gained an intxodootion to iha aAtat« 



814 



THB OONSPIBACT TBIAL* 



KeTor were two natures thrown together so dif- 
ferent, yet so well calculated, the one to rule, 
the other to be ruled. The soldier was tall, 
awkwark, rough, frank, generous and illiterate. 
The actor was of delicate mold, polished, grace- 
ful, subtle, with a brilliant fancy, and an 
Abundant stock of reading. Each was what 
the other was not, and each found in the other 
an admirer of the other's qualities. The actor 
was pleased to have a follower' so powerful in 
his muscles, and Powell was irresistibly drawn 
to follow a man so wondrously fascinating and 
intellectual. They saw enough of one another 
to form a close intimacy, and confiim the con- 
trol of the actor over Powell, and parted, not to 
meet for nearly four years. 

In the twilight of that memorable day in 
March, which I have described, Powell was 
dragging himself slowly along the street past 
Barnum's Hotel — a poor creature overcome by 
destiny. Suddenly a familiar yoice hailed him. 
Looking up the steps, he saw the face of the 
Kiohmond actor. The actor on his side ex- 
pressed astonishment to find Powell in such a 
plight — for the light in the eyes of a desperate 
man needs no translation — and in that distant 
•ity. Powell answered him in few words: 
" Booth, I want bread — I am starving." In or- 
dinary circumstances, I do not doubt but Booth 
would have said, come in and eat; but just now 
he was filled with a mighty scheme, for ho had 
just been to Canada, and was lying in wait for 
agents. So he did not give him to eat ; he did 
Aot tell him to go and die, but he seized with 
eagerness upon this poor man's hunger to wind 
about him his accursed toils, saying, '*I will 
give you as much money as you want, but first 
you must swear to stick by me. It is in the 
oil business.*' An empty stomach is not cap- 
tious of oaths, and Powell then swore that fa- 
tal oath, binding his soul as firmly to Booth as 
Faust to Mephistopheles, and went in and. 
feasted. Next morning Booth gave him money 
enough to buy a change of clothing and keep 
him for a week. Powell now became anxious 
to know what plan it was that was to make 
him rich, but Booth answered evasively that it 
was in the oil business. He knew well enough 
that he had to do with a desperate man, but he 
knew, also, that any proposition of a guilty 
character might as yet be rejected. He must 
get full control of this desperate tool, and instil 
into his nature all the subtle monomania of his 
own. Accordingly he proceeded to secure ev- 
ery thought and emotion of PowelL With a 
master pencil he painted before the eyes of this | 
boy the injuries of the South and the guilt of ; 
her oppressors. He reminded him of devastated 
homes, negroes freed, women ravished, the 
graves of his brothers on a thousand hillsides. 
He reminded him that he was a traitor to the 
Southern cause, and that it was necessary he 
should regain the favor of his country. He 
pointed out to him his desperate condition — a 
fugitive from his friends, and an exile among 
strangers. He touched him upon his pride, and 
showed him how he was born a gentleman, and 
ought to live as a gentleman. He touched upon 
his helplessness, and showed him that there was 
so hope for him, in peace or war, in heaven or 



earth, except by rendering a great serries ta 
the South. He touched upon his melanobol^, 
and said if he must die, he should offer up his 
life in a manner that would bequeath Ids 
name as a blessing to posterity. Powell now 
awoke from the depth of despair to the highest 
pinnacle of agonized excitement. It was as If 
he had been breathing that subtle Eastern poi- 
son, wherein the victim sees swimming before 
his eyes a vision of more than celestial felicity, 
but far off and unattainable. What wonder be 
swam in dreams of delicious pain I Instead of 
that former melancholy, he felt an eager desire 
to live. Instead of that long torpor, he felt aH 
the old wounds bleeding again, and burned to 
avenge the South. Instead of laboring like a 
negro, he saw a vague vision of rolling in 
boundless wealth. Instead of being cursed by 
his kinsmen, he was fired with seal to be cher- 
ished as one of her chief martyrs. Instead of 
being the toy of fortune, he dreamed of being 
her conqueror. But yet he saw no avenue to 
all this, and, spell-bound as he was, turned to 
his tormentor, who held him as firmly as ever 
Genii did their fabled imps, for the explana- 
tion, for the means and quick road to happiness. 
Booth saw his victim was ready, and hastened 
to impart his mysterious plans. The first plan 
was to go to Washington, take a ride with con- 
federates, on horseback, to the Soldiers' Home, 
capture the President, and deliver him to the 
Rebel authorities. This failed. The second 
plan was to kill the heads of the State — a plan 
first broached to Payne on the evening of ths 
I4th of April, at eight o'clock. 

Bootli, on the evening of the 14th, at eight 
o'clock, told him the hour had struck ; placed in 
his hands the knife, the revolver, and the bogus 
package of medicine; told him to do his duty, 
and gave him a horse, with directions to meet be- 
yond the Anacosta bridge; and he went and did 
the deed. I have asked why he did it. His 
only answer is : " Because I believed it my duty." 

VI. Now, let us not be deceived by the spe- 
cial name of assassination, and confound it 
with the conscientious killing of what is be- 
lieved to bo an oppressor. When we read of 
assassination we involuntarily bring to mind 
examples of men hired by statesmen to make 
away with princes. There is the Italian per- 
fumer, Kogeri, of Catherine de Medici ; there is 
Orloff, of Catherine, and Alexander, of Russia; 
we think of the tools used by Tiberius, by 
Richard III, Philip the II, by Mary of Scotland, 
by Louis XI, and our minds are filled with as- 
sociations with Stuto murders accomplished by 
tigers in human shape killing for gold. 

But there is another type of assassination 
and of so-called assassins. That comes to pass 
when a fanatic, religious or political, deems 
it his duty to offer up his life in exchange for the 
life he believes to be a public enemy. This is the 
Sand of Kotzebue, the Corday of Murat, the Count 
Ankerstroem of Gustavus III, the Brutus of Css- 
sar, the Gerard of Orange, the Ravaillac of 
Henry IV — men who may ally themselves with 
others, but who receive their orders immediately, 
as they believe, from God himself. 

The first order kills for money, it is hired 
by princes, it would for money kill ^ts 
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plojen, it uses oonoealment, ii is Mhamed, it 
strikes in masks and dominoes, and when 
taaght gives way to despair. Not so the sec- 
ond order. It glories in its deed, it goes joy- 
fall/ to its own death, it has commandments 
from Heaven, it stabs withoat changing its 
dress, it makes no effort to escape, it gladly de- 
Urers itself up ; on trial it is composed as on 
the eve of triumph, it justifies its crime, it 
makes no defense, and longs for death, saying, 
ID the words of Corday, *^ To-morrow I hope to 
meet Brutus and the other patriots in Elysium." 
It needs no argument to show to which class 
the prisoner belongs. He did, indeed, consort 
with others, but he lent his ear only, as one 
would say : 

" What ii that yon woqM Impart to me ? 
If it be aught toward the geueral good 
IBet honor In one eye and death In the other, 
And I will look on both ludiffereatly ; 
For, let the gods so speed me, as I lore 
The name of honor more than I ftar death." 

Tou have not shown that any gold has soiled 
his motive. Tou have shown that he gained 
ft'om others plans, made with them agreements 
of time and place; but the motive, the spirit, 
the self-sacrifice, the courage, the justification, 
the longing for death is all his own. He alone 
says he thought it was his duty. 

I say he is the fanatic, and not the hired 
tool ; the soldier who derived his orders from 
conscience, and who, in the applause of that 
tribunal, smiles at all earthly trials. How else 
do you explain his bearing? He smiles at all 
that you can do against him. To him the clank- 
ing of these chains is the sweet music of his tri- 
umph. The efforts of the prosecution and its 
bitter witnesses to convict him are but the con- 
firmation of his glory. The power and majesty 
of the Government brought upon his head seem 
but clear and pleasant praises of his deed. He 
lives in that land of imagination where it 
seems to him legions of the souls of Southern sol- 
diers wait to crown him as their chief com- 
mander. He sits here like a conqueror; for 
four weeks he has held his head erect when all 
others have quailed ; he meets the stare of cu- 
rioeity as a king might face his subjects ; he 
keeps his state even in his cell, and the very 
keepers, in admiration, acknowledge him their 
master. Now, I know I dare not call him 
mad — the doctors have forbidden it. I might 
say that if ever man fell within that definition 
of Chief-Justice Shaw of insanity, "A very 
common instance is where a person fully be- 
lieves the act he is doing is done by the imme- 
diate command of God, and he acts under the 
delusive but sincere belief that what he is do- 
ing is by command of a superior power, which 
supersedes all human laws and the laws of na- 
ture," this is the man. But the doctors have 
said he is not insane, and though he fills the 
legal definition he does not fill the medical, and, 
therefore, I can not hope that you will hold him 
insane. 

But I appeal from medical definitions and 
fh>m legal definitions to your good sense, and 
I ask you to explain for me the riddle of this 
man's conduct in any other way than that he 
b a political fanatic ; a monomaniac on the 



subject of his duty— «all him sane or insane— 
yet one who is responsible only to that Qod 
from whom he derives his commandments. Be* 
fore another tribunal, where all his previous 
life might be inquired into, and where time 
would be given for all this mystery to be un- 
raveled, I do not hesitate to say I could con- 
vince the judges beyond a doubt that he is no 
more responsible for what he has done to the 
laws of the United States than a Chinaman 
whom custom and religion give the right to 
strangle his daughters. You have not the 
time, and I must end the inquiry. But as you 
are sworn te try this man on your consciences, 
so I charge you to give him the benefit of his. 

Gentlemen, when I look at the prisoner, and 
see (as it has been my duty for four weeks to 
see) the calm composure with which he hai 
gone through the horrors of this trial; the 
cheerful and firm fortitude with which he has 
listened to the evidence against him, and with 
which he has endured the gate of the public, 
as well as the ignominy of fetters ; the frank 
and honest way in which he speaks of hit 
crime, as a thing revolting in itself, but due to 
a cause which he thinks holy ; and, more thaa 
all, the settled conviction, which robs the trial 
of all terrors, that he has but obeyed the voice 
of custom, education, and conscience ; and* the 
calm serenity with which he regards all paint 
that men can inflict upon him as contemptible^ 
and part of his duty to endure, I can not help be* 
ing proud — though blood is on his hands — ^tha4 
such fortitude, unparalleled in history, is the 
growth of American soil ; and I can not help 
wishing that throughout all the coming vicissi- 
tudes of life, in all perplexities and doubts, oa 
all occasions of right and wrong, in all miscon* 
structions and trials, I may have so cheering, 
so brave, so earnest a conviction that I have 
done my duty. 

And what is this duty ? What is this doing 
right? Ask the Indian, as he returns to his 
wigwam, laden with the dripping scalps of the 
dispossessors of his soil, why he has done it, 
and he will answer you, with a flourish of hit 
tomahawk and his face turned toward Heaven, 
that he is doing right — ^the Great Spirit hat 
commanded it. Ask the Hindoo, as he disem* 
bowels some English officer by the Ganges, and 
riots in his blood, the reason of his crime, and 
he will tell you it is his duty, he is doing 
right — ^the Brahmins have decreed it. Consiill 
the records of Vendee, and see why Charetle 
and Gastou murdered the Republican soldiery 
in ambuscades and thickete, and you will fin4 
they entered, at the bar of the Parisian Court) 
the plea that they were doing right ; it wai 
their duty. Now go through the devastated 
South ; speak with a few of the five millioiit, 
and ask them why they have thirsted for and 
taken Northern blood in secret places, mar- 
dered stragglers, waylaid orderiies, and killed 
by stealth, and they will answer you, pointing 
to the charred remains of some ancestral home 
and some neighboring hill dotted with graves; 
Because it was our duty ; because we felt bouB4 
in conscienoe to do it. 

Let us not undervalue the fbree of conieienee. 
It is man's sole directer, his hif^hesi Jud^Ua 
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last retort Without it he is bat an erring wan- 
derer, toaeed by eyery wind of past ion, inter- 
eat, and oaprioe. With it, hia eourae ia aa cer- 
tain and rejpilar aa the stara. In labor it 
oheera him ; in pleaaore itreatrains him ; to all 
manner of good it prompta him ; ftrom aU man- 
ner of OTil It defends him. In peace it teaches 
him to labor; in war to fight; for religion it 
tells him to fear God; for his country it says, 
protect and defend it; for himself it saya, thy 
country, thy home^ thy frienda first, and thyself 
laat. It ia thia spark of heaTcnly fire which 
haa supported martyrs at the stake ; which has 
sustained good men on the aoafibld; which 
brought liberty and preaerred it in tliia land 
for you and me and all of ua. Let ua, then, 
reapect it, CTcn when it apeaka in a Toice which 
we can not understand. Let us honor it aa 
the aame Toice which directa ua, even when it 
directs othera to a gricToua fault We are but 
men. The aame Ood who created ua all, may 
reconcile all that, and find in our difference 
but ignorance on the one aide and ignorance 
on the other. And if we dare to Judge the dic- 
tatea of conscience, do we not arrogate to our^ 
ielTea the prerogatiTca of the SoTcreign Law- 
giTcr of uie UniTcrse, who gaye £e rule, 
** Judge not, that ye be not Judged 7" Therefore, 
oonaidering that we haye the Umit set, and that 
we can not go beyond without becoming in 
turn tranagreaaors, let ua leaye that cause with 
Him who measures the conduct of men by no 
standard of success, but by obedience to the 
inTariable dictates of conacienoe. For ua it is 
enough that we are weak Judgea of weak men. 
If we were beaats, unconscious of the sacred 
limits of right and wrong, we might excuse 
him; if we were Oods and superior to destiny, 
we might destroy him ; but as we are men who 
know our duties, but also our weakness, often 
seek good but do eyil, therefore let us do the 
work of man to man — ^punish and reform him. 
VU. Gentlemen, I have done with narratiye 
and reflections. We now know that this Flor- 
ida boy is not a fiend, but an object rather of 
compassion. We now know that slayery made 
him immoral, that war made him a murderer, 
and that necessity, reyenge, and delusion made 
him an assassin. We now know that in all 
reg^rda he ia like us, only, that he was taught 
to belicTe right what we were taught to belieye 
wrong ; and that if we had been taught in his 
achool, we would be like him, and if he had been 
taught in cure, he would be like us. We know 
that, from hia point of yiew, he Justifies the 
murder of our Secretary of State ; we know 
that, from our standpoint, we would gladly 
haye aeen, for four yeara, the death of the rebel 
Secretary of State. We know that we were on 
the side of the Goyernment, because we were 
born North; we know that he was against it, 
because he waa born South ; and that had we 
been born South we would haye been in his 
place, and had he been bom North he would be 
incurs. We know, alao, that all the enemy 
deaired the death of the President, and that he 
•nrpaaaed them only in courage ; and that if 
we forgiye them who killed our brothers, 
we must, in consistency, forgiye him who 
tried to kill Mr. Seward, because he thought 
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era. 

We know, frurther, that thia man dealiat li 
die^ in order to gain the Ml crown of mMxtp^ 
dom; and that, Uierefore^ if we gratify him, hs 
will triumph oyer us ; but if we spare him, wt 
will triumph oyer him. We know, also, that 
the public can gain nothing by his doath tnm 
the example ; for if he die as he liTod, th«s^ 
will be more anxious to emulate his braysiy, 
as Adam Luc, a deputy tnaxk Ments, who^ m 
the death of Gorday, fired with admiratisB, 
wrote to the tribunal requesting to dis Ifts 
Charlotte Gorday, while the multitude exclaimsdi 
"She is greater than Brutoa." But if he Is 
suffered to liye, he will receiye the worst pui- 
ishmentr— obscurity— and the public wUl have 



nothing to admire. We alao know, and 
can not consider it too much, that he haa 
no man, and that if he be put to death wa shall 
haye the anomaly of the yictim surriying ths 
murderer; and that, under the laws, this man 
can be punished only for assault and batteiT 
with intent to kill, and, therefore, imprisoned. 
We know, also, that we are at the end of a ciyil 
war, a time when it is desirable there should 
be no farther mention or remembrance of fr^ 
ternal strife. If we put this man to death, ha 
will liye foreyer in the hearts of his comradea, 
and his memory will foreyer keep our brethren 
from us. If, moreoyer, we put hun to death, we 
will show that war is still in our hearts, and 
that we are only content to liye with them b^ 
cause we haye subdued them. 

Finally, we know that if we let him liye and 
teach him better, we show the whole world that 
this war was carried on to undeceiye a deluded 
people and to maintain the supremacy of the 
laws, so that, now that the laws are supreme^ 
we may begin with reform; but if we put him 
to death we show only that we are yindictiye, 
and use our yictory only to gratify our anger. 
Let him, then, live. His youth asks it, frater- 
nity asks it, the laws ask it, our own sins ask it, 
the public good demands it Because you and 
I taught him the code of assassination in 
slavery; beoause you and I brought about a 
civil war, which practiced him in assassina- 
tion and made him justify it; because you and 
I spurned him from us when he sought refrige 
wiUi us, and bade him destroy himself, ignobly, 
by his own hand, or grandly, by assassination; 
because, in short, you and I have made thia 
boy what he is, therefore, lest we who are really 
ourselves guilty of this attempt at murder, 
should perpetrate a real murder, let him live, 
if not for his sake, for our own. Take from 
the refugee his desperation, and you have the 
cavalryman; take from the cavalryman his 
hate, and you have the soldier of Hill ; take 
from the soldier his martial habita, and you 
have the slave-holder; take from the alave- 
holder his slavery, and you have again the 
pure and simple child, who, four yeara ago, 
went singing in innocence over the land. 

Before I close, one word from myself. I 
have heretofore spoken of the prisoner as hia 
counsel; I may also speak of him in my char- 
acter as a man ; and I can testify that in ths 
four weeks' acquaintance I have had, hearing 
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him oonTerse inih fireedom and explain all his 
secret thoaghts, in spite of the odious crime 
with which he is charged, I haye formed an 
estimate of him little short of admiration, for 
his honesty of purpose, freedom from decep- 
tion and malice, and courageous resolution to 
abide by the principles to which he was reared. 
I find in him none of that obstinacy which 
persereres in crime because it is committed, 
Ind hopes to secure admiration in a feigned 
consistency. Neither is there about him a 
false desire of notoriety, no/ a cowardly eflfort 
to screen himself from punishment; only one 
prominent anxiety — that is, lest people should 
think him a hired assassin, or a brute; an aTor- 
sion to being made a public spectacle of, and 
a. desire to be tried at the hands of his f^llow- 
oitisens. 

Altogether, I think we may safely apply 
to himi nithoat spurions sympath ' or exag- 
geration! tht wotSb which were ss d of Bru- 
tu»— 



" Thlf WM the noblef t Boman of them all 
All the conspirators, taTe only he, 
Did that they did in enry of great Giesar ; 
He only, in a general honeet thought, 
And common good to all, made one of them. 
Bis life was gentle, and the elements 
So mixed in him, that nature might stand up 
And say to all the world, ** T%U wu a man r* 



I commit him, then, without hesitation, to 
your charge. You hare fought on the same 
fields, and as you haye neyer been wanting in 
mercy to the defeated, so I know you will not 
be wanting in mercy to him. Tou haye all com« 
manded priyate soldiers, and as you could esti- 
mate the enthusiasm of your own men, so you 
will know how to estimate the enthusiasm of 
those who fought against you. The liyes of all of 
you haye shown that you were guided in all per- 
plexities by the stern and infallible dictates of 
conscience and duty, and I know that you will 
understand and weigh in your Judgment of the 
prisoner, dietates and duties so kindred to your 
own. LEWIS PAYNE. 
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Maif it please the (hurt: If it be determined 
to take jurisdiction here, it then becomes a 
question yi tally important to some of these 
parties — a question of life and death — whether 
you will punish only offenses created and 
declared by lawj or whether you will make and 
declare the past acts of the accused to be 
crimes, which acts the law neyer heretofore 
declared criminal : attach to them the penalty 
of death, or such penalty as may seem meet to 
you ; adapt the eyidence to the crime and the 
crime to the eyidence, and thus conyict and 
punish. This, I greatly fear may be the pur- 
pose, especially since the Judge Adyocate said, 
in reply to my inquiries, that he would expect 
to conyict '' wider the common law qf toary This 
is a term unknown to our language — a quid- 
dity — wholly undefined and incapable of defi- 
nition. It'is, in short, just what the Judge 
Adyocate chooses to make of it. It may cre- 
ate a fictitious (Time, and attach to it arbitrary 
and extreme punishment, and who shall gain- 
say it? The laws of war — namely, our ArticUs 
of War — and the habitual practice and mode 
of proceeding under them, are familiar to us 
all ; but I know nothing, and neyer heard or 
read of a common law of war, as a code or 
system under which military courts or com- 
missions in this country can take and exercise 
jurisdiction not giyen them by express legal 
enactment or constitutional grant But I still 
hope the law is to goyern, and if it do, I feel 
that my clients are still safe. 

I will now proceed to show you, that on the 
part of one of my clients — Dr. Mudd — no 
crime known to the law, and for which it is 
pretended to prosecute, can possibly haycbcen 
committed. Though not distinctly informed 
as to the offense for which the Judge Adyocate 
claims conyiction, I am safe in saying, that 
the testimony does not point to treason, and 
if he is being tried for treason, the proceed- 
ings for that crime are widely departed from. 
The prosecution appears to have been instituted 
and conducted under the proclamation of the 
Secretary of War, of April 20, 1866. This 
makes it a crime, punishable with death, to 
harbor or screen Booth, Atzcrodt, or Ilerold, 
or to aid or assist them to escape. It makes it 
a crime to do a pvtieular act, and punishes that 
orime with death. I suppose we must take this 
proclamation as law. Perhaps it is part of what 
the Judge Adyocate means when he speaks of 
the " common law of war." If this be so, my 
81S 



clients are still safe, if we b« allowed to 
strue it as laws are constnted by cor rte of 31 
But I will show, first, thai Dr. 4udd ie not, 
and can n t possibly be, guilty of any eflBnae 
known to the law. 

1. Not f treason. The oyert act attempled 
to be alleged is the murder of the President. 
The proof is conclusiye, that at the time the 
tragedy was enacted Dr. Mudd was at his ret^ 
idence in the country, thirty miles fh>m tke 
place of the crime. Those who committed it 
are shown to haye acted for themselvee, not as 
the instruments of Dr. Mudd. He, therefore, 
can not be charged, according to law and upon 
the eyidf^nce, with the commission of this oyer! 
act. Th re are not two witnesses to proye that 
he did .ommit it, but abundant eyidenoe to 
show negatiyely that he did not. 

Chief Justice Marshall, in deliyering an 
opinion of the Court in Burr's caee, says: 
"Those only who perform a part, and who are 
leagued in the conspiracy, are declared to be 
traitors. To complete the definition both cir- 
cumstances must concur. They must "per- 
form a part ^* which will furnish the overt act, 
and they must be leagued with the conspiracy." 
4 O-., 474. 

Now, as to Dr. Mudd, there is no particle of 
eyidence tending to show that he was oyer 
leagued with traitors in their treason ; that he 
had eyer, by himself, or by adhering to, and 
in connection with, others, leyied war against 
the United States. It is contended that he 
joined in compassing the death of tlie Presi- 
dent (" the King's death"). Foster^ p. 149, speak- 
ing of the treason of compassing the king's 
death, says : " From what has been said it fol- 
lowcth, that in every indictment for this spe- 
cies of treason, and indeed for leyying war 
and adhering to the king s enemies, an overt 
act must he alleged and provedJ^ 4 CV., 490. 

The only overt act laid in these charges 
against Mudd is the act of assassination, at 
which it is claimed he was constructiyely 
present and participating. His presence, and 
participation, or procurement, must he proved 
by two witnesses, if the charge be treason ; and 
such presence, participation, or procurement, 
be the overt act. 

Chief Justice Marshall, in Burr's case (DalL, 
500), says : " Collateral points, say tho books, 
may be preyed according (o the course of the 
common law; but is this a collateral point? 
Is the fact without which the aoooaed doei 
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not participate in the guilt of the assemblage, 
if they were guilty (or in any way in the guilty 
aot of others), a collateral point? This can 
not be. The presence of the party, when 
presence is necessary, being part of the overt 
act, must be positively proved by two wit- 
nesses. No presumptive evidence, no facts 
from which presence may be conjectured or 
inferred, will satisfy the Constitution and the 
law. If procurement take the place of pres- 
ence, and become part of the overt act^ then 
no presumptive evidence, no facts from which 
the procurement may be conjectured or in- 
ferred, can satisfy the Constitution and the 
law. The mind is not to be led to the conclu- 
sion that the individual was present by a 
train of conjectures or inferences, or of reason- 
ing. The fact itself must be proved by two wiV- 
netsegj and must have been committed within 
the district." 

2. Not of murder. For the law is clear, 
that, in cases of treason, presence at the com- 
mission of the overt act is governed by the 
aame principle as constructive presence in 
artUstary felonies^ and has no other latitude, 
greater or less, except that in proof of trea- 
son two witnesses are necessary to the overt 
act, and one only in murder and other felonies. 
" A person is not constructively present at an 
overt act of treason, unless he be aiding and 
abetting at the fact, or ready to do so, if neces- 
sary." 4 O., 492. Persons not sufficiently 
near to give assistance are not principals. 
And although an act be committed in pursu- 
ance of a previous concerted plan, those who 
are not present, or so near as to be able to 
\ afford aid and assistance, at the time when the 
offense is committed, are not principals, but 
accessories before the fact. Wharton Am, Crim, 
Law, 112 to 127. 

It is, therefore, perfectly clear, upon the 
law as enacted by the Legislature and ex- 
pounded by jurists, that Dr.Mudd is not guilty 
of participating in the murder of the Presi- 
dent; that he was not actually or construct- 
ively present when the horrid deed was done, 
either as a traitor, chargeable with it as an 
overt act, or a conspirator, connected as a prin- 
cipal felon therewith. 

8. The only other crimes defined by law for 
the alleged commission, of which the Judge 
Advocate may, by possibility, claim the con- 
viction of the accused, are : 1st. The crime of 
trtatonahU conspiracy, which is defined by the 
law of 21st July, 1861, and made punishable 
by fine not exceeding $6,000, and imprison- 
ment not exceeding six years. 2d. The crime 
of being an acceifory b^ore, orqfter the /act to 
the crimes of murder, and of assault with 
intent to kill. That the accused is not guilty 
of either of these crimes, will be clearly shown 
in the discussion of the evidence which follows. 

4. Admitting the Secretary's proclamation 
to be law, it, of course, either supersedes or 
defines the unknown ^mething or nothing 
which the Judge Advocate calls " the common 
law of war." If so, it is a definite, existing 
thing, and I can defend my clients against it; 
and it is easy to^how that Dr. Mudd is not 
guilty of violating that proclamation. He did 



not, qfter the dale qf the proclamation, see either 
of the parties named therein— dress the wound 
of Booth or point out the way to Herold«— 
and the proclamation relates to future acts, not 
to pott. 

5. But of the common law of war, as distinct 
from the usages of Military Courts, in carry- 
ing out and executing the Articles of War, I 
know nothing, and on examining the books, I 
find nothing. All that is written down in 
books of law or authority I am, or ought to bcj 
prepared to meet; but it were idle and vain to 
search for and combat a mere phantom of the 
imagination, without form and void. 

I now pass to a consideration of the evidence, 
which I think will fully satisfy the Court that 
Dr. Mudd is not guilty of treasonable conspir- 
acy, orof being an accomplice, before or after 
the fact in the felonies committed. 

The accused has been a practising physi- 
cian, residing five miles north of Bryantown, 
in Charles county, Maryland, on a farm of 
about five hundred acres, given to him by his 
father. His house is between twenty-seven 
and thirty miles from Washington, and four or 
five miles east of the road from Washington to 
Bryantown. It is shown by Dr. George Mudd, 
John L. Turner, John Waters, Joseph Waters^ 
Thomas Davis, John McPherson, Lewellyn 
Gardiner, and other gentlemen of unimpeached 
and unquestionable loyalty, who are in full 
sympathy with the Government, that he is a 
man of most exemplary character — peaceable, 
kind, upright, and obedient to the laws. His 
family being slaveholders, he did not like the 
anti-slavery measures of the Government, but 
was always respectful and temperate in dis- 
cussing them, freely took the oath of alle- 
giance prescribed for voters (Dr. George 
Mudd), supported an Union candidate against 
Harris, the secession candidate, for Congress 
(T. L. Gardiner), and for more than a year past 
regarded the rebellion a failure. (Dr. George 
Mudd.) He was never known or reported to 
have done an act or said a word in aid of the 
rebellion, or in countenance or support of the 
enemies of the Government. 

An effort was made, over all objections and 
in violation, I respectfully submit, of the plain- 
est rules of evidence, to blacken his character 
as a citizen, by showing that he was wont, 
after the war broke out, to threaten his slaves 
to send them to Richmond '< to build batteries." 
But it will be seen hereafter, that all that part 
of the testimony of the same witnesses, which 
related to the presence of Surratt and of rebel 
officers at the house of the accused, was ut- 
terly false. And Dyer, in presence of whom 
Eglent says the threat was made to him, swears 
he was not in the country then, and no such 
threat was ever made in his presence. The 
other colored servants of the accused, Charles 
and Julia Bloyce, and Betty and Frank Wash- 
ington, say they never heard of such threats 
having been made; and J. T. Mudd and Dr. 
George Mudd, and his colored servants Charles 
and Julia Bloyce, and Betty and Frank Wash- 
ington, describe him as being remarkably 
easy, unexacting and kind to all about him— 
slaves and freemen. 
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From this brief referenoe to the eridenoe of 
the character of the accased, I pass to a con- 
sideration of the testimony adduced to proye 
his connection with the conspiracy. 

And, firstf as to his aequaintanee trith Booth, 
J. G. Thompson says, that early in Noyember 
last Booth went to the house of witness' father- 
in-law, Dr. William Queen, foiir> or fiye miles 
south of Bryantown, and eight or ten from Dr. 
Mudd's, and presented a letter of introduc- 
tion from a Mr. Martin, of Montreal, who said 
he wanted to see the county. It does not ap- 
pear who Martin was. Booth said his busi- 
ness was to inyest in land and to buy horses. 
He went with Dr. Queen's family to a church 
next day, in the neighborhood of Bryantown, 
and was there eatuaUy introduced, before ser- 
Tice, by Thompson, to the accused. After 
seryice Booth returned to Queen's house, and 
stayed until the next morning, when he left. 
While at Queen's, he made inquiries of Thomp- 
son as to horses for sale, the price of lands, 
their qualities, the roads to Washington, 
and to the landings on the Potomac; and 
Thompson told him that the father of Dr. Sam- 
uel Mudd was a large landholder, and might 
sell part of his land. On Monday morning, 
after leaying Dr. Queen's, Booth came by the 
house of tho accused, who went with him to 
the house of George Oardiner, to look at some 
horses for sale. The accused liyes about one- 
quarter of a mile ftrom Gardiner's (Mary 
Mudd, Thomas L. Gktrdiner), and on the most 
direct road to that place from Dr. Queen's, 
through Bryantown. (Mary Mudd, Hardy.) 
There Booth bought the one-eyed saddle-horse 
which he kept here, and which Payne rode 
after the attempted assassination of Mr. Sew- 
ard. Mudd manifested no interest in the 
purchase, but after >t was made Booth di- 
rected the horse to be sent to Montgomery's 
Hotel, in Bryantown, and Booth and the ac- 
cused rode off together in the direction of the 
house of the accused, which was also the 
direction of Bryantown. Witness took the 
horse to Bryantown next morning, and deliy- 
ered him in person to Booth there. Witness 
says the horse was bought on Monday ; but he 
thinks in the latter part of Noyember; though 
he says he is " one of the worst hands in the 
world to keep dates." 

Thompson further says, that after Booth's 
first introduction and yisit to Dr. Queen's, 
" he came there again, and stayed all night, 
and left yery early next morning. I think it 
was aboCit the middle of December following 
his first yisit there." 

There is nothing whateyer to show that 
Mudd saw Booth on this teeond yisit, or at any 
other time, in the country, prior to the assas- 
sination ; but a great deal of eyidence that he 
neyer was at Mudd's house, or in hi^ immedi- 
ate neighborhood, prior to the assassination, 
except once, and on his first yisit. I will refer 
to the seyeral items of testimony on this 
point. 

1st. Thomas L. Gardiner says he was back 
and forth at Mudd's house, sometimes eyery 
day, and always two or three times a week, 
and neyer heard of Booth being there, or in 



the neighborhood, after the pnrohMe of the 
horse and before the assassination. 

2d. Mary Mudd says she saw Booth one 
Sunday in Noyember at church, in Dr. Qaeen*t 
pew, and with his family, and that she heard 
of his being at the house of her brother, the 
l^soused, on that yisit, but did not hear that 1m 
stayed all night; and that on the same yisit 
he bought the horse of Gardiner. She liyes at 
her father's, on the farm adjoining that of 
accused, and was at his house two or three 
times a week, and saw him nearly every day 
on his yisits to his mother, who was an inyalid. 
and whose attending physician he was; and 
neyer saw or heard of Booth, except on thai 
one occasion, before the assassination. 

8d. Fanny Mudd, sister of the accused, liv- 
ing with her father, testifies to the same eifeet 

4th. Charles Bloyce was at the house of the 
accused Saturday and Sunday of each week 
of last year until Christmas Eye (except six 
weeks in April and May), and neyer saw 
or heard of Booth's being there. 

6th. Betty Washington (colored) liyed there 
from Monday after Christmas until now, aad 
neyer saw or heard of Booth there before the 
assassination. 

6th. Thomas Day is liyed there from 9th of 
January last. Same as aboye. 

Nor is there any eyidence ^^hateyer of 
Booth's haying steaded all night with the accused 
on the yisit when the horse was bought of 
Gardiner, or at any other time, except that of 
Col. Wells, who says, that after Mudd's arrest, 
'*he said, in answer to another question, that 
he met Booth sometime in Noyember. I think 
ho said he was introduced by Mr. Thompson, a 
son-in-law of Dr. Queen, to Booth. I think 
he said the introduction took place at the 
chapel or church on Sunday morning; that, 
after the introduction had passed between 
them, Thompson said. Booth wants to buy 
farming lands; and they had some little con- 
yersation on the subject of lands, and then 
Booth asked the question, whether there were 
any desirable horses that could be bought in 
that neighborhood cheaply; that he mentioned 
the name of a neighbor of his who had some 
horses that were good travelers; and that ki 
remained with him that night, I thinks and the nexi 
morning purchased one of those horses J' Now, it 
will be recollected that Thompson says Booth 
stayed at Dr. Queen's on that yisit Saturday 
night and Sunday night, and Thomas L. Gar- 
diner says the horse was bought Monday fnom' 
ing. So that, if Col. Wells is correct in 
recollecting what Mudd said, then Thompson 
must be wrong. It is more probable that 
Thompson is right, as to Booth's haying spent 
Sunday night at Queen's. Thompson's testi- 
mony is strengthened, too, by that of Mary 
Mudd, Fanny Mudd, and Charles Bloyce, who 
would, in all probability, have heard the fact 
of Booth spending Sunday night at the house 
of the accused, had he done so ; but they did 
did not hear it. 

It is here to be obsenred, that though the 
accused was not permitted t^ show, by Booth's 
declarations here, that he i^s contemplating 
and negotiating purchases of lands in Charles 
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eoanty, yet eyidence was admitted as to his 
declarations made there to that effect Dr. 
Bowman, of Bryantown, says that Booth nego- 
tiated with him, on one of these Tisits, for the 
purchase of his farm, and also talked of buy- 
ing horses. And a few days after witness 
had negotiated with Booth for the sale of his 
farm, he met Dr. Mudd, and spoke of the 
negotiation with Booth, and Mudd said, ^' Why 
that fellow promited to buy my land." It is also 
shown by Dr. Blanford, Dr. Bowman, M. P. 
Gardiner, and Dyer, that Mudd, for a year 
past, wanted to sell his land, and quit farm- 
ing. 

This, then, is all that is shown of any meet- 
ing between Mudd and Booth in that country 
berore the assassination — a casual introduc- 
tion at church on Sunday in NoTember — Booth 
going next morning to Mudd's, talking of 
buying his farm, and riding with him a quar- 
ter of a mile to a neighbor's to buy a horse, 
and their going qff together toward Mudd's 
and Bryantown, whero the horse was deliy- 
ered to Booth next morning. 

We will now turn to consider the eyidence 
as to the accused's acquaintance with John H. 
SuTTott, If he knew Surratt at all, the fact is 
not shown by, nor inferable from, the eyi- 
dence. Miss Burratt was educated at Bryan- 
town, before the war, and her family liyed at 
Surrattsyille, and kept the hotel there (which 
is on the road from Dr. Mudd's house to Wash- 
ington), until they remoyed, in October last, 
to a house on H street, in this city, where they 
haye since resided. (Miss Surratt, Uolahan, 
Weiohmann). Dr. Mudd probably had met 
Surratt at the hotel at Surrattsyille, or, before 
the war, at Bryantown, while his sister was at 
school; but it is not shown by credible testi- 
mony that he knew him at all. Let us exam- 
ine the eyidence on this point. 

Ist. Mary Simnu^ formerly Dr. Mudd's slaye, 
says that a man whom Dr. and Mrs. Mudd 
called Surratt was at Mudd's house from almost 
eyery Saturday night until Monday night 
through the latter part of the winter^ and 
through the spring and summer of Uut year 
until apples and peaches were Tipe, when she 
Mw him no more; and that on the last of No- 
Tember she left Dr. Mudd's house. That he 
never slept in the houee^ but took dinner there 
six or seyen times. That Andrew Owynn^ Ben- 
nett Owynuj Capt. Perry, Lieut. Perry, and 
Gapt. White, of Tennessee, slept with Surratt 
in the pines near the spring, on bed-clothes 
furnished from Dr. Mudd's house, and that 
they were supplied by witness and by Dr. 
Mudd with yictuals from the house. That 
William Mudd, a neighbor, and Rachel Spen- 
cer, and Albin Brooke, members of Mudd's 
household, used to see Surratt there then. 
She says that the lieutenants and officers had 
epaulettes on their shoulders, gray breeches 
with yellow stripes, coat of same color and 
trimming. Their horses were kept in Dr. 
Mudd's stable, by Milo Simms. 

2d. Milo SimrrUf brother of Mary, fourteen 
years old, formerly slaye of Dr. Mudd, left 
there Friday before last Christmas. Saw two 
or three men there latt summer^ who slept at the 
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spring near Dr. Mudd's house. Bedding 
taken from the house ; meals carried by Mary 
SimmSj generally, though they sometimes ate in 
the house, and they all slept at the spring, 
except one called John Surratt, who slept once 
in the house. Don't say how long they 
stayed. It was in "planting tobacco time." 
He attended their horses in Dr. Mudd's stable. 

8d. Rachel Spencer, slaye of Dr. Mudd and 
cook at his house, left him early in January, 
I860; saw fiye or six men around Dr. Mudd's 
house laat summer; slept in the pines near the 
house, and were furnished with meals from it. 
Were dressed in black and blue. Were thers 
only a weekj and never saw them there brfore or since. 
She heard no names of the men except Andrew 
Gwynn and Watt Bowie, That Albin Brooke 
liyed at Dr. Mudd's then, and was with these 
men occasionally. 

4th. Elzee Eglen, formerly Dr. Mudd's slaye, 
left him 20t^ August, 1868; saw a party sleep- 
ing in the pines, by the spring, near the 
house, summer b^ore last. Knew Andrew Owynn^ 
and he was one of them; did not recollect any 
other names. Mary Simms carried them meals, 
and ift7o Simms attended the horses in Dr. 
Mudd's stable. Some wore gray clothes with 
brass buttons, but without other marks — some 
black clothes. Did not say how many there 
were, nor how long they stayed. 

6th. Molyina Washington, formerly Dr. 
Mudd's slaye, left him October, 1868; saw 
party sleeping in the pines near the house 
summer brfore last; yictuals furnished from the 
house. Party stayed there about a week, and 
then left. Some were dressed in gray, and 
some in short jackets with little peaks behind, 
with black buttons. She saw them seyen or 
eight times during one week, and then they 
all left, and she never saw any qf them at any 
other time except during that week. That An- 
drew Gwynn's name was the only one she 
heard ; that Mary Simms used to tell her, when 
the men were there, the names of others, but 
she had forgotten them. 

That these fiye witnesses all refer to the 
same party of men and the same year is cer- 
tain, from the fact that Elzee Eglen says that 
Mary Simm3 carried the party he describes as 
being there in the summer of 1868, their 
yictuals, and that Milo Simms kept their horses 
in the stable, and ^eWina Washington says 
Mary Simms used to tell her the names of the 
party which she describes as being there in 
1863; and also from the fact that all of them, 
except Milo Simms, named Andrew Gwynn as 
being one of the party. I will not waste the 
time of the Court in pointing out to it in 
detail the discrepancies in their eyidence 
apparent from the foregoing synopsis of their 
testimony; and therefore, only calling its 
attention to the fact that all of these wit- 
nesses were liying with Dr. Mudd during and 
after the year 1861 (Dyer), down to the sev- 
eral dates given above, when they respectively 
left, I will proceed to show from the evidence 
what and when the occurrences really were 
about which they have testified. 

1st. Ben. Gwynn (named by Mary Simms as 
one of the party) says : 
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Q. Will you Biaie whether during last sum- 
mer, in company with Captain White, from Ten- 
nessee, Captain Perry, Lieut. Perry, Andrew 
Gwynn, and George Gwynn, or either of them, 
you were about Dr. Samuel A. Mudd's house for 
several days? A. I was not. I do not know any 
of the parties named, and I never heard of them, 
except Andrew Gwynn and George Gwynn. 

Q. Were you with your brothers, Andrew 
Gwynn and George Gwynn, about Dr. Mudd's 
house last year ? A. No, sir. I have not been 
in Dr. Mudd's house since about the first of 
November, 1861. I have not been on his 
place, or nearer his place than church, since 
about the 6th of November, 1861. 

Q. Where did you and the party who were 
with you near Dr. Mudd*s sleep? A. We slept 
in the pines near the spring. 

Q. How long ware you there? A. Four or 
five days. I left my neighborhood, and went 
down there and stayed around in the neigh- 
borhood — part of the time at his place, and part 
of the time elsewhere. He fed us there — gave 
us something to eat, and had some bed-cloth- 
ing brought out of the house. That was all. 

He further said, that the party was com- 
posed of his brother, Andrew Gwynn, and 
Jerry Dyer, who, on the breaking out of the 
war, were, like all the people of that section, 
panic-stricken, and apprehending arrest; that 
he came up to Washington on the 10th of No- 
vember, gave himself up, found there were no 
charges against him, took the oath, and went 
back home. That John H. Surratt, when this 
party were there, was at college, and witness 
never saw him in Charles county then or 
since. That his brother, Andrew Gwynn, went 
South in the fall of 1861, and was never, to 
his knowledge, back in that county but once 
since, and that was last winter sometime. He 
corrected his statement as to when the party 
were there, and fixed it in August, 1861. 

2d. Jerry Dyer, brother-in-law of the ac- 
cused, testifies to the same as Ben. Gwynn. 
Says he and the two Gwynns were members 
of companies organized by authority of Gov- 
ernor Hicks for home protection in 1860; were 
present on parade in Washington at the inau- 
guration of a statue, on the 22d of February, 
1860. When the war broke out the companies 
were disbanded ; many of the members going 
South, and many of those who remained in 
Charles county scattering about from rumors 
of arrests; that there was a general panic in 
the county then, and almost everybody was 
leaving home and ^'dodging about;" that 
while he and the two Gwynns slept in the 
pines these three or four days, Mary Simms car- 
ried them victuals from ihe house, and Milo 
Simms attended to the horses in Mudd's stables ; 
that they were dressed in citizens' clothing; 
that Andrew Gwynn went South in the fall 
uf 1861; witness never heard of his being back 
since; that Surratt was not there then, nor, 
so far as he knows, since. 

8d. William Mudd, a near neighbor of the 
accused, named by Mary Simms as having seen 
the party she describes, says he saw Benjamin 
Gwynn there in 1861, but saw none of the oth- 
ers, then or since. 



I 4th. Albin Brooke, referred to hj Muy 
- Simms and Rachel Spencer as having seen tit 
party they describe (and by Mary Slsuau m 
having seen Surratt especially), says he knows 
Surratt, having met him in another oomitj 
once, and knew Benjamin Gwynn and Andrew 
Gwynn, but that he never saw Surratt with 
any of the men named by Mary Simms at Dr. 
Mudd's, nor heard of his having ever been 
there ; never heard of Andrew Gwynn beinj; 
back from Virginia since 1861. That he lived 
at Dr. Mudd's from the 1st of January to be- 
tween the 1st and the 15th of September of 
last year, and was at the stable morning, noon, 
and night, each day, and was about the spring 
daily ; while there, never saw any strangers' 
horses in the stable, nor any signs about the 
spring of persons sleeping there; but tb*t, 
while living near Dr. Mudd's, in the summer 
of 1861, he knew of Ben. and Andrew Owynm 
and Dyer sleeping in the pines there. 

5th. Mrs. Mary Jane Simms boarded, or was 
a guest, at Dr. Mudd's all last year, eseept 
through March; knew Andrew, Ben. and 
George Gwynn, and George Surratt. Never 
saw or heard of any of them there, nor of aay 
of them sleeping in the pines. 

6th. Frank Washington (colored) lived at 
Dr. Mudd's all lastyear ; knew Andrew Qwjnn 
by sight; never saw or heard of him or Sar> 
ratt (of whom a photograph was shown him), 
or of any of the men named by Mary Simms, 
being there, or of any men being there in nai- 
form ; at the stable three times daily, and of- 
ten at the spring; and saw no strange horses in 
the stable ; saw no signs of men sleeping about 
the spring. 

7th. Baptist Washington, carpenter, at work 
there putting up kitcheh, etc., from February 
till Christmas last year, except the month of 
August; same as above, except as to knowl- 
edge of Andrew Gwynn. (Photograph of Sur- 
ratt shown himj 

8th. Charles Boyce (colored), at Dr. Mudd's 
through every Saturday and Sunday all last 
year, except from 10th April to 20th May; 
same as Frank Washington, except as to 
knowing Andrew Gwynn. 

9th. Julia Ann Bloycc (colored cook), there 
from early in July to 23d December, 1864; 
same, substantially, as Frank Washington; 
knew Ben. and Andrew Gwynn. (Photograph 
of Surratt shown witness.) 

10th. Emily Mudd and Fanny Mudd live on 
adjoining farm to Dr. Mudd, at his father's; 
at his house almost daily for years ; knew of 
the party in the pines in 1861, composed of 
Dyer and the two Gwynns; knew Andrew 
Gwynn well; never heard of his being back 
from Virginia since 1861, nor of Surratt ever 
being at Dr. Mudd's, nor of any of the others 
named by Mary Simms, except the Gwynns, in 
1861. 

11th. Henry L. Mudd, jr., brother of the ac- 
cused, living at his father's; same as above as 
to Surratt. 

None of the five witnesses, whose testimony 
has been shown false in all essential parts by 
the evidence of the twelve witnesses for de- 
fense, referred to above said thai Sarr»i4 
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one of the party sleeping in the pines, except 
Marj and Milo Simms. These two witnesses 
ftre shown to have established reputations as 
liars, by the evidence of Charles Bloyce, Julia 
Ann Bloyce, and Frank, Baptist and Betty 
Washington. So all that testimony for the 
prosecution, of the ^' intelligent contrabands," 
who darkened the counsels of the court in this 
case, is cleared away. The only part of it at all 
admissible under the rules of evidence, or enti- 
tled to the consideration of the Court, was that 
showing Surratt was intimate with Mudd, and 
often at his house last year and year before ; 
and that, like nearly all the rest of their tes- 
timony, has been conclusiyely shown to be 
false. 

Another witness, who testifies to implicate 
Mudd as an associate of Surratt, is William 
A. Evans, who said he saw Mudd some time 
last winter enter a house on H street, just as 
Judson Jarboe, of Prince George's county, was 
going out of it; and that Jarboe was then 
ffhaking hands with a young lady, whom wit- 
ness took to be a daughter of Mrs. Surratt^ 
from her striking likeness to her mother, he 
having known or seen all the fkmily ; and that, 
he stopped a policeman on the street, and 
asked whose house it was, and he said, *^ Mrs. 
Surratt's;" and that he drove up to the pave- 
ment, and asked also a lady who lived near by 
and she said the same. He said this house 
was between Eighth and Ninth, or Ninth and 
Tenth — ^he was not perfectly certain as to the 
streets, but w<u certain it was between the Pat- 
ent Office and the President's. Through an 
hour's cross-examination, ho fought by equiv- 
ocation, or pleading defect of memory, against 
fixing any circumstance by which I could 
learn, directly or indirectly, the day or the 
month when it occurred, and, finally, he could 
only say it was ^'sometime last winter." Al- 
though his attention had been so strongly at- 
tracted to iho house, he first said it was on one 
tide of the street and then on the other ; and 
could not tell whether it had any porch or any 
portico, nor describe its color, nor whether it 
had a yard in front, nor whether it was near 
the center of the square, nor describe a single 
house on either side of the same square. He 
8&id he knew Dr. Samuel Mudd, having met 
him first at Bryan town church, in DeeembeTf 
1850. 

Every material thing he did say, which was 
susceptible of being shown false, has been so 
shown. 

1st. Mrs. Surratt's house is not between the 
Patent Office and the President's, but next the 
corner of Sixth. (Weichmann, Holahan, Miss 
Surratt) 

2d. Miss Surratt, an only daughter, says she 
never saw or heard of Samuel Mudd being at 
her mother's house, nor heard his name men- 
tioned in the family, and never met Judson 
Jarboe there or elsewhere before the assassin- 
Ation. 

3d. Miss Fitzpatrick, who boarded at Mrs. 
Snrratt's from the 6th of October last to the 
MBassination, and Holahan, who was there 
tnm the first week of February last, never 
MW eilber Mudd or Jarboe there, or htiard of 



either being there, or the name of either men* 
tioned in the family. 

4th. Weichmann who boarded there through 
last winter, never heard of Mudd being at the 
house. 

6th. Judson Jarboe says he never was at 
Mrs. Surratt's house, or met Dr. Mudd or Miss 
Surratt in Washington before the assassina- 
tion. 

6th. Mary Mudd says Samuel Mudd was at 
Frederick College, at Frederick town, Mary- 
land, in December, 1850, and was not at home 
during the collegiate year, beginning in Sep- 
tember of that year; and Rev. Dr. Stonestreet, 
who was president of that college until De- 
cember of that year, testifies the accused was 
then entered as a student there, and could not 
by the rules of the college have gone home. 

This witness, Evans, boasted often to the 
Court that he was a minister of the Gospel, 
and reluctantly admitted, on cross-examina- 
tion, that he was also one of the secret police. 
In his reckless seal as a detective, he forgot 
the ninth commandment, and bore false wit- 
ness against his neighbor. It is to be hoped 
his testimony that he is a minister of the Gos- 
pel is as false as his material evidence. I feel 
bound in candor to admit, however, that his 
conduct on the stand gave an air of plausibil- 
ity to one of his material statements — that for 
a month past he has **been on the verge of 
insanity." 

I have now presented and considered all the 
testimony going to show that Mudd ever met 
Surratt at all, and all that he ever met Booth, 
before the assassination, and after the first 
visit Booth made to Charles county — except 
the testimony of Weichmann, which I will now 
consider. 

That witness says that about the middle of 
January last, he and Surratt were walking 
down Seventh street one night, and passed 
Booth and Mudd walking up the street, and 
just after they had passed, Mudd called, "Sur- 
ratt, Surratt." Surratt turned and recognised 
Mudd as an old acquaintance, and introduced 
Mudd to witness, and then Mudd introduced 
Booth to witness and Surratt That soon after 
the introduction, Booth invited them all to his 
room at the National Hotel, where wine and 
cigars were ordered. That Dr. Mudd, afrer 
the wines and cigars came, called Booth into 
the passage, and they stayed there five to eight 
minutes, and then bothcame and called Surratt 
out, and all three stayed there about as long ae 
Mudd and Surratt had stayed, both interviews 
together making about ten to twenty minutes. 
On returning to the room. Dr. Mudd seated 
himself by witness, and apologised for their 
private conversation, saying, " that Booth and 
he had some private business — that Booth 
wished to purchase his farm." And that, sub- 
sequently. Booth also apologised to him, giv- 
ing the same reason for the private conversa- 
tion. Booth at one time took out the back of 
an envelope, and made marks on it with a pen- 
cil. '*I should not consider it writing, but 
more in the direction of roads or lines." The 
three were at the time seated round a center 
table in the middle of the room. " The roonr 
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was very large — ^half the siie of this court 
room." He was standing, when this was done, 
within eight feet of them, and Booth was 
talking in a low tone, and Surratt and Mudd 
looking on the paper, but witness heard no 
word of the conversation. About twenty min- 
utes after the second return from the passage, 
and after a good deal of general conyersation, 
they all walked round to the P^nnsylTania 
House, where the accused sat witn witness on 
a lounge, and talked about the war, "ex- 
pressed the opinion that the war would soon 
be oyer, and talked like a Union man." Soon 
after getting there, Booth bid the accused good 
night, and after Booth left, witness and Sur- 
ratt followed, at about half-past ton o'clock. 

It will be obseryed that the only men spo- 
ken of by this witness as haying seen the ac- 
cused on this occasion are. Booth, who is dead, 
and Surratt, who is a fugitive from the coun- 
try. So there is no one who can be called to 
confirm or confute his statements, as to the 
fact of these men being together, or as to the 
character of the interview. But there was one 
fact about which he said he could not be mis- 
taken, and by means of which his evidence 
against Mudd is utterly overthrown. That is, 
he alleges the meeting was about the middle 
of January, and fixes the time with certainty 
by three distinct circumstances : 

1st He made a visit to Baltimore about the 
middle of January, and near the date of this 
meeting. 

2d. He had, be/ore the muting^ got a letter, 
which he received on the IG/A of January, 

3d. It was after the Congressional holidays, 
and Congress had resumed its session. He re- 
collects this fact of itself, and is confirmed in 
his recollection by the fact that Booth's room 
was one a member of Congress had occupied 
before the holidays, and which was given 
Booth, as he learned, until the member, who 
had been delayed beyond the time of the re- 
assembling of Congress, should return. Booth 
told him this. 

In refutation of this evidence, we have 
proved, beyond all controversy, that Dr. Mudd 
was not in Washington /rom the 2Zd 0/ Decem- 
ber to the 2Zd of March, 

On the 28d of December he came to Wash- 
ington with J. T. Mudd, who says they left 
their horses at the Navy Yard, and went into 
the city at dark, on the street cars, and regis- 
tered at the Pennsylvania House. They then 
went out and got supper at a restaurant, and 
then went to the Metropolitan Hotel and 
stayed there together a quarter of an hour, 
and then to the National, where witness met 
a friend, and became separated in the crowd 
from the accused. Witness strolled out and 
went back to the Pennsylvania House, to 
which accused returned in a few minutes 
after he got there. Ho saw and heard no one 
with the accused, though there mtyAt have been 
persons with him in the front part of the 
room (which was separated from where wit- 
ness sat by open folding doors), without wit- 
ness seeing them. Witness and accused then 
went to bed; were together all next day; 
were about the market together, and at the 



store making purchases; were not ai tkt 
National Hotel, and left the city about oat 
o'clock in the afternoon of the 24th, and re- 
turned home together. Witness never saw 
Booth, except on his visit to Bryantown ia 
November. We have shown by the evideaes 
of Lucas, Montgomery, Julia Bloyce and Jerry 
Mudd, that accused came here on thai yisit oa 
a suf&oient and legitimate business errand— 
to purchase a cooking stove and other articles, 
which he bought here then. 

On the 28d of March, Lewellyn Gardiner 
said accused again came to Washington with 
him to attend a sale of condemned horses, bat 
that the sale did not occur at that time. Thej 
got to Washington at four or five P. M., left 
their horses at Martin's, beyond the Navy 
Yard, and went about looking at some wagons 
for sale, and went then to the Island to the 
house of Henry Clark, where they took tea. 
They spent the evening at Dr. Allen's playing 
whist; slept together that night at Clark's, 
and after breakfast next morning went throngk 
the Capitol, looking at the paintings in the 
Rotunda, and returned to Martin's at dinner, 
and after dinner left and returned home. Ae- 
cused was not separated from or out of sight 
of witness five minutes during the whole visity 
and did not go to any of the hotels or to tlie 
post-ofBice, or see or inquire for Booth. Dr. 
Allen, Clark, Martin, Thomas Davis, Mary 
Mudd, Henry Mudd and Betty Washington 
confirm witness as to the objects or incidents 
of the yisit. 

On the 11th of April, three days before the 
assassination, while Bootli, as appears by the 
hotel register, was at the National in this city, 
accused came to Giesboro to attend the sale of 
Government horses, which he and Lewellyn 
Gardiner had come on the 23d of March to at- 
tend. Though in sight of Washington, he did 
not come into the city, but took dinner at 
Martin's, and after dinner left and returned 
home. On this visit he stayed all night at 
Blanford's, twelve miles from the city, coming 
up, but not returning. (Lewellyn Gardiner, 
Henry L. Mudd, Dr. Blanford, Martin, Davis, 
Betty Washington, Mary Mudd.) 

On the 26th of January, he went with his 
wife to the house of his neiglilK>r, George 
H. Gardiner, to a party, and stayed till 
daylight. (Betty Washington, Thomas Davis, 
Mary Mudd.) Except for one night on the oc- 
casion of each of those four visits — two to 
Washington, one to Giesboro, and one to Gard- 
iner's — accused was not absent from home a 
night from the 23d of December until his ar- 
rest. (Betty Washington, Thomas Davis, 
Henry L. Mudd, Mary Mudd, Frank Washing- 
ton.) 

After the evidence for the defense above re- 
ferred to had been introduced, refuting and com- 
pletely overwhelming Weichmann's testimony 
and all inferences as to Dr. Mudd's complicity 
with Booth, which might be drawn from it, a new 
accuser was introduced against him on the 
same point, in the person of Marcui P, Nortom, 
who said that at half-past 10 o'clock on the 
morning of the 8d of March, as he was prepar- 
ing his papers to go to the Supreme Court It 
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arrue a motion in a patent ease there pending, 
(^mich motion the record of the Court bdowb he 
did argue on that day), a stranger abruptly en- 
tered his room and as abruptly retired, saying 
he was looking for Mr. Booth's room ; and though 
witness neyer saw Dr. Mudd before or since, until 
the day of his testifying, he says that stranger 
is the prisoner at the bar. He could not tell any 
article of the stranger's clothing except a black 
hat. Wm. A. Evant^ a part of whose eyidence 
we have hereinbefore considered, comes to the sup- 
port of Norton by sayinff that early on the morn- 
ing of either the 1st, or Id, or 8d of March (wit- 
ness is certain it was one of those three days). 
Dr. Mudd passed witness on the road Arom Bry- 
antown to Washington, a few miles from the 
city, driying a two-horse rookaway, and there 
was a man m with him, but whether a black or 
a white man witness could not recollect. Fortu- 
nately for the accused, the 1st day of March was 
Ash Wednesday — the first day of Lent — a relig- 
ious holiday of note and obsenrance in the com- 
munity of Catholics among whom he lived. For- 
tunately for him, too, his sister Mary was taken 
ill on that day, and required his medical attend- 
ance (at her father's house, on the farm acyoin- 
ing his own, thirty miles from Washington) each 
day, from the 2d to the 7th of March, inclusiye. 
By the aid of these two circumstances we hare 
been able to show, by Thomas Davis, that accused 
was at home at work on the 28th of February — 
the day before Ash Wednesday ; by Dr. Blan- 
ford, Frank Washington and Betty Washington, 
that he was there at work at home on the Ist of 
March; by Mary, Fanny, Emily and Henry L. 
Mudd, Betty and Frank Washington and Thomas 
Davis, that he was there on the 2d, 8d, 4th and 
5th of March, at various hours of each day. At or 
within two hours of the time when Norton says 
he saw the accused enter the room at the National 

ihalf past 10 A. M., 8d of March), Mary, Emily, 
^anny and Henry L. Mudd, Frank and Betty 
Washington, Thomas and John Davis, all testlQr 
most emphatically to having seen him at his 
house, on his farm, or at his father's house ad- 
jacent to his own — six hours' ride from Wash- 
ington ! We have shown, too, by Mary Mudd, 
that the accused has always worn a lead-colored 
hat whenever she has seen him this year, and 
that she has seen him almost daily; and by 
Henry Mudd, Dr. Blanford and Mary Mudd, that 
neither he nor his father owns a rockaway. 
Now, Norton either saw the accused enter his 
room on the morning of the 8d of March, or not 
at all, for his evidence, clinched as to the date 
by the record of the Supreme Court, excludes the 
flupposition that he eould have been mistaken as 
to the day. Nor can these eight witnesses for the 
defense be mistaken as to the day, for the inci- 
dents by which they recollect Mudd's presence 
ut home, fix the time in their memories exactly. 
With all this evidence before the Court, it can 
tint hesitate to hold the aUhi established beyond 
iill caviL 

The only other item of eridenoe as to anything 
done or said by Dr. Mudd, or by anybody, be- 
fore the assassination, tending in the least to 
show him implicated in the conspiracy, is the 
evidence of VanUl J. Thonuu, who says that sev- 
eral weeks before the assassination he met Mudd 



at the house of his neighbor. Downing, and there, 
in the course of conversation, Mudd said (laugh- 
ingly) that " Lincoln an^tis whole Cabinet, and 
every Union man in the State of Maryland, 
would be killed within six weeks." Witness said 
he wrote to Col. John C. Holland, provost mar- 
shal of that district, at Ellicott's Mills, before the 
assassination, advising him of Mudd's statement. 
But Col. Holland says he got a letter from wit- 
ness about that time, and there was not a word 
of the statement in it, nor a reference to the ac- 
cused, nor to any statement by anybody about 
killing anybody. Thomas says he told his 
brother. Dr. Thomas, of the declaration before 
the President was killed, but his brother says 
emphatically he did not tell him until after 
Mudd's arrest — the boot found at Mudd's house 
having been named in the same conversation. 
Thomas says he told Mr. Downing about it be- 
fore the assassination, but Downing says em- 
phatically he did not tell him a word about it at 
ony time. Downing also says that he himself 
was present every moment of the time Mudd'and 
Thomas were together at his house, and heard 
eveiy word said by either of them, and Mudd 
did not make that statement, nor refer to the 
President, or the Cabinet, or the Union men of 
Maryland, at all, nor say a word about anybody 
being killed. He says, however, Mudd, when 
Thomas was bragging and lying about being a 
provost marshal, did tell him, " he was a jack," 
which insult was doubtless an incentive to the 
invention of the calumny. But it was not the 
only incentive. Thomas knew that if that lie 
could be palmed off on the Judge Advocate and 
the Court for truth, it might lead to Mudd's ar- 
rest and conviction as one of the conspirators. 
He had, on Tuesday, before Mudd's arrest, and 
before this lie was coined and circulated, been 
posting handbills, containing the order of the 
War Department offering liberal rewards for any 
information leading to the arrest of Booth's ac- 
complices, and he then doubtless conceived the 
idea of at once getting reward in money from 
the Government for his information, and revenge 
on Mudd for his insult in Downing's house. 

That he gave that evidence corruptly is shown 
by Wm. Watson, John R. Richardson and Ben- 
jamin Naylor, who say that Thomas, ailer testi- 
fying against Mudd, went to see them, and said 
that ''(/* Dr, Mudd was convicted tM>on his testi- 
monyj he would then have yiven conchmve evidetice 
that he gave the information that led to the detection 
of the conspirator I "2/0 then asked Mr. Benja- 
min J, Naylor \f he did not mention to him and 
OibbonSf b^ore the killing of the President, the 
language that Dr. Mudd had used. Mr. Naylor 
said that he had never done it brfore or cfterP* 
"Jle said his portion of the reward ought to be 
$10,000— <z7ui asked me ( Watson) if I would not, 
as the best loyal man in JPrince George's county, give 
him a certificate qf how much he ought to be entitled 
to." The testimony of Richards, and of Eli J. 
Watson, coupled with Thomas' testimony in de- 
nial of these statements, fill the record of infamy 
of this false witness. 

To accumulate evidence that Thomas' state- 
ment is utterly unreliable, the defense brought 
over twenty of his neighbors, who testified that 
he could not be believed on oath — among whom 
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M^ere Naylor, Roby, Richards, Orme, Joseph 
Waters, John Waters, J. F. Watson, £11 Watson, 
Sniiih, Baden, Didqjns, Hawkins, Monroe and 
others, of undisputed lojalty, nearly all of whom 
had known him from boyhood. His brother. 
Dr. Thomas, testifies that he is at times de- 
ranged; and Dr. Qcorge Mudd says that he is 
cieuuillv and morally insane. And, although 
i'humas evidence was the most important in the 
V ise a^^ainst Dr. Mudd, the Jud^e Adyocate has 
not seriously attempted to sustain him — ^has not 
iricd to show that he eyer told or hinted at this 
.Mtory to anybody before the assassination — and 
lias not asked one of the scores of witnesses for 
liie prosecution in attendance from Thomas' 
neigliborhood a question as to his reputation for 
veracity-— except Wm. Watson, who said it was 
decidedly bad. A feeble attempt was made to 
sustain him, by endeavoring to show that he was 
» zealous supporter of the Administration, and 
that, ther^ore, the general voice of his commu- 
nity was against him. But we showed that he 
was a rebel at the beginning of the war, and an 
opponent of the Administration at the last eleo- 
tion — and then the Judge Advocate dropped him ! 

This is all the evidence of every act or word 
done or said by any body, prior to the assassi- 
nation, tending in the remotest degree to con- 
nect Mudd with the conspiracy. It consists, in 
large part, of the testimony of the five negroes, as 
to the Confederate of&cers frequenting Mudd's 
house last year and the year before — two of 
them, Milo and Mary Simms, as to Surratt's visit- 
ing his house last year — of Evans, as to Mudd's 
going to Surratt's house last winter — of Evans 
and Norton, as to Mudd's being here on the 3d 
of March— of Weichmann, as to the interview I 
between Mudd, Booth and Surratt, about thc; 
Dilddlc of January, and of Thomas, as to Mudd's 
prediction of the assassination in March. 1 ven- 
ture to say that rarely in the annals of criminal 
trials has the life of an accused been assailed by 
such an array of false testimony as is exhibited 
in the evidence of these nine witnesses — and 
rarely has it been the good fortune of an inno- 
cent man, arraigned and on trial for his life, to 
80 confute and overwhelm his accusers. I feel 
it would be a waste of time, and an imputation 
on the intelligence of the Court to delay it with 
fuller discussion of the evidence of these wit- 
nesses, and feel sure it will cast tlieir testimony 
fiom its deliberations, or recollect it only to re- 
flect how foully and mistakenly the accused has 
been assailed. 

Having now discussed all the evidence ad- 
duced that calls for discussion, or may by possi- 
bility be relied on as showing Mudd's acquaint- 
ance with Booth, or connection with the con- 
spiracy, and having, I think, shown that there 
is no reliable evidence that he ever met Booth 
before the assassination but once on Sunday, 
and once the day following, in November last, I 
will proceed to a consideration of the testimony 
relied on to show that he knowingly aided the 
c3C!ipe of the assassin. 

First. Why did Booth go to Dr. Mudd's and 
stop there from daybreak till near sundown on 
his flight? I answer, because he had a broken 
leg, and needed a physician to set it. And as 
to the length of the stay, the wonder is he was 



able to ride off on horseback with his broken a»d 
swollen limb at all — not that he took ten boiiri' 
rest. The Court will observe from the map ia 
evidence, that Booth, taking Surrattsville in hii 
route to Pope's creek, opposite Matduaa Pointy 
where he crossed the Potomac (Capt. Doher^), 
traveled at least eight or ten miles out of his way 
to go, after leaving Surrattsville, by Dr. Mudd's. 
(Sm Dyer's testimony.) Would he have gone 
that far out of his route to the Potomac crosdng 
if he had not broken his leg? Or was it pan of 
his plan to break it ? Obviously, he could nei 
in advance have planned to escape by crossing 
the Fatuxentf nor to evade his pursuers by lying 
concealed in Charles county, within six hooir 
ride of Washington. He must, as a sane man, 
have contemplated and planned escape acroM 
the Potomac into Virginia, and thenee SonUi or 
abroad ; and it could never have been put either 
of the plan of abduction, or of that of assassina- 
tion, to go the circuitous route to a crossing of 
the Potomac by Bryantown or Dr. Mudd's. So 
that the fbct of Booth going to the house of the 
accused and stopping to get his leg set and to 
rest, does not necessarily lead to any conclndoa 
unfavorable to the accused. 

Booth got there, with Herold, about daybreak 
(Frank Washington). He usually wore a mus- 
tache (see photograph), but he then wore heavy 
whiskers, and had his face muflied in a shaw^ 
so as to disguise him. The disguise was kept 
up all day. (Col. Wells.) He was taken to a 
lounge in the Iiall, and then to a fhmt room up 
stairs, where the broken bone was set, where a 
fee of $2o was paid for the service, and where, 
it is probable, he slept most of the day. They 
represented that the leg had been broken by a 
fall of the horse; that they had come from Bry- 
antown, and were going to Parson Wilmer's. 
After breakfast accused went to his field to work. 
Herold, whom Mudd had never met (Colonel 
Wells), came down to breakfast and dinner with 
the family, and after dinner he and Mudd went 
ofi" together to the house of Mudd's father to get 
a family carriage to take the wounded man to 
the house of Parson Wilmer, five miles off, at 
Pincy Chapel. (Lovett Wells.) Now, can any 
man suppose for a moment that Mudd, at this 
time, had the slightest suspicion or intimation of 
the awful tragedy of the night before ? Could 
he, knowing or suspecting thc crime or the crimi- 
nal, have thus recklessly given himself up to ar- 
rest and trial, by publicly aiding the escape of 
the assassin? Could he have been ready to ex- 
pose his old father to suspicion by thus borrow- 
ing his carriage, which would have been noticed 
by every man, woman and child on the road, to 
carry off the assassin? Impossible! I need 
nothing more of the Court than its consideration 
of this fact, to clear the accused of all suspicion 
of having, up to that time, known or suspccte«l 
that a crime had been committed by the cripplif I 
stranger, whom he was thus openly and kimllv 
seeking to aid. 

But the carriage could not be got, and Mu<M 
and Herold rode off toward Bryantown to get 
one there. Col. Wells thinks the nocuscd told 
him that Herold turned back when getting one 
and a-half miles from the elder Mudd's house, 
ssying he could take his friend off on horsebook. 
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fiet^ Briscoe and Blesnor Bloyoe, however, say 
tliej saw a man riding toward Bryantown with 
the accused, who turned back at the bridge at 
the edge of the town. 

Mudd made some purchases of calico and other 
articles, and heard of the assassination. (Bean.) 
It was not generally known then among the 
dtisens who was the assassin. (Bean, Koby, 
Trotter, B. W. Gardiner, M. L. McFherson, John 
MoPherson.) In fact it was not generally known 
with certainty at the theater, or in Washington, 
Friday night, whether Booth was the murderer. 
(€K>bright.) In Bryantown it was commonly 
tmderstood that Boyle, a noted desperado of that 
region, who assassinated Capt Watkins last fall, 
was one of the assassins. (M. L. McPherson, 
Bean, Trotter, Roby.) It was not known that 
the murderer had been tracked into that neigh- 
borhood. (Bean, Dr. Geo. Mudd.) Lieutenant 
Dana told Dr. Geo. Mudd, Saturday afternoon, 
that Boyle assassinated Mr. Seward, and Booth 
the President, but that he thought Booth had not 
then got out of Washington. Eyen next day 
(Sunday) it was reported there that it was Edwin 
Booth who killed the President 

Hie accused left Bryantown about four 
o'clock to return home. Betty Briscoe says the 
same man who had turned back at the bridge 
stopped in the edge of a branch, which the 
road crosses a couple of hundred yards f^om 
the bridge, until Mudd returned from the 
town, and then they rode off together across 
the branch, **up the road." But Boozbajb he 
saw Mudd a couple of hundred yards beyond 
that crossing leisurely going through the farm 
Booi liyes on, by a near-cut which he usually 
trayeled, alone; and that he would himself 
haye probably noticed the man at the crossing, 
which was in full yiew of where he was, had 
he been waiting there; and would haye eer- 
tainUf noticed him had ho been with Mudd 
traveling the main road, when Mudd turned 
into the cut-off through the farm — ^but he saw 
no one but the accused. Susan Stewart also 
saw Mudd in the by-road returning home 
alone, and did not see any man going the 
main road, which was in fhll view. I call the 
attention of the Court to the plat by which 
the branch and these roads are shown, and to 
the fact that there is no road turning off from 
the main road between Boot's place and Bry- 
antown, except the side road by Booz's house. 
If further refutation of the testimony of Bet- 
ty Briscoe on this point be required, it is 
found in the evidence of Primus Johnson^ who 
saw Herold pass the elder Mudd's in the main 
road, going toward the house of the accused, 
and some time after that, himself caught a 
horse in the pasture, and rode toward Bry- 
antown, and met and passed Dr. Mudd coming 
leisurely from Bryantown, alone, at Boo^s 
farm; and that from the time he saw Herold 
until he met and passed Mudd was full an 
hour and a-half. And in the evidence of John 
Acton, who was on the roadside, three miles 
from Bryantown, when Herold passed, at 
between three and four o'clock, and who 
remained there an hour, and Dr. Mudd did 
not go by in that time. Acton also says, 
that, between the time Herold and Mudd went 



toward Bryantown and the time Herold 
returned alone, was but three-quarters of an 
hour. From the fact that Herold could not 
have ridden to the bridge and back in thai 
time (six miles), it seems highly probable that 
he did not go to the bridge, but turned back 
about where Colonel Wells thinks Mudd said 
he did. But however that may be is not im- 
portant, as it is certain from the evidence of 
these four witnesses that Herold did not wait 
at the branch for Mudd's return from Bry- 
antown. 

As Mudd rode home, he turned out of his 
way to see his neighbor. Hardy (who lives 
half-way between the house of the accused 
and Bryantown), about some rail-timber he 
had engaged there. The house is not in view 
of the road, a clump of pines intervening. 
He told Hardy and Farrell of the news. Har- 
dy says: 

*'He said to me that there was terrible news 
now, that the President and Mr. Seward and 
his son had been assassinated the evening 
before. Something was said in that connec- 
tion about Boyle (the man who is said to have 
killed Captain Watkins) assassinating Mr. 
Seward. I remember that Booth's name was 
mentioned in the same connection, and I asked 
him if Booth was the man who had been down 
there. His reply was that he did not know 
whether it was that man or one of his broth- 
ers; he understood that he had some brothers. 
That ended the conversation, except that he 
said it was one of the most terrible calamities that 
could have b^allen the country at this time, 

" Q. Did you say that it was understood or 
said that Booth was the assassin of the Pres- 
ident? A. There was some such remark made, 
but I do not exactly remember the remark." 

They both say he 'seemed heartily sorry for 
the calamity, and that he said he had just 
come from Bryantown, and heard the news 
there. Hardy says he stayed there only 
about ten minutes, and left just about sun- 
down. Farrell corroborates Hardy as to the 
conversation, except that he reports nothing 
as to Boyle's name being mentioned ; but he 
says the conversation was going on when he 
joined Hardy and Mudd. He says the house 
is less than a quarter of a mile off the road, 
and that accused stayed there about fifteen 
minutes. 

Now, I ask the Court, what is there up to 
this point to indicate that Mudd knew or had 
any suspicion that the broken-legged man was 
implicated in the crime? If there is anything 
in proof showing that fact, I fail to find it. 
True, he had met Booth twice in November — 
five months before. Had seen him that dark, 
cloudy morning, at day-break, faint with 
fatigue and suffering, muffled in his shawl 
and disguised in a heavy beard; had minis- 
tered to him in the dim light of a candle, 
whose rays struggled with the duU beams of 
the opening day; had seen him, perhaps, 
sleeping in the darkened chamber, his mus- 
tache then shaved off, his beard still on, his 
effort at concealment still maintained. 
(Wells.) And here let me remind the Court, 
that there is nothing in the evidence showing 
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thftt Booth tpoke a word^ but where either of the 
men are referred to a« saying anything, **the 
•mailer man" was the spokesman. Let it be 
remembered, too, that Booth was an actor, accus- 
tomed by years of professional practice to dis- 
guise his person, his features, and his tones, so 
that if Mudd had been an intimate associate, 
instead of a mere casual acquaintance, it would 
haTe been easy for Booth to maintain a disguise 
even when subjected to close scrutiny under cir- 
cumstances favorable to recognition. If the 
Tourt will also consider with what delicacy a 
physician and a gentleman would naturally re- 
train from an obtrusive scrutiny of a patient 
coming to his house under the circumstances, 
they will appreciate how easy it was for Booth 
to avoid recognition, and how probable that 
Mudd had no suspicion who his patient was. 
Had he recognised Booth before he went to Bry- 
antown, and heard there that name connected 
ifith the "terrible calamity," would he have 
jogged quietly home, stopping to chat with 
Boos, to look after his rail-timbw, to talk of the 
names of the assassins with his neighbors? 
Unless the Court start out with the hypothesis 
of guilt, and substitute unsupported suspicion 
for proof — which I respect them too highly to 
fear for a moment they will do— they can not 
charge him with a recognition of Booth before 
he returned home from Bryantown. 

Hardy says it was about sundown when Mudd 
left; FarreU says about 5 o'clock. He had two 
miles to ride home. It must have been sundown 
when he got home, and the men had just gone, 
lictty Washington says that three or four min- 
utes after Herold (the last of the two) disap- 
peared toward the swamp, Mudd came through 
the hall to the kitchen, and was then first seen 
by her after his return from Bryantown. The 
other servants had not come from the field when 
the men started, and we are, therefore, left to 
that one witness to show that the statement of 
Simon Gavacan, one of the detectives, who says 
*'A0 thinks " Mudd said he went with them part 
of the way, is incorrect. It is inconsistent, too, 
with Mudd's statement to Col. Wells on the sub- 
ject, which is as follows : <*The Doctor said that 
as he came back to the house he saw the person, 
that he afterward supposed to be Herold, pass- 
ing to the left of the house, and toward the barn 
or the stable ; that he did not see the other per- 
pon at all after he left him at the house, which 
was about 1 o'clock, I think." This statement, 
and that of Betty Washington, last above quoted, 
coincide with, and strengthen each other. 

It is true. Dr. Mudd did say to all, who asked 
him, that he had shown Uerold the way to Par- 
eon Wilmer's by the short route, but this was in 
the morning, soon after the parties reached the 
house, and before the idea of the carriage ap- 
pears to have been suggested. This is shown 
by the statement of Col. Wells, who says that 
the accused, in the same conversation in which he 
said that Booth and Herold had just gone from the 
house as he came up^ told him that " Herold, the 
younger of them, asked him the direct route to 
Piney Chapel, Dr. Wilmer's, saying that he was 
acquainted with Dr. Wilmer." He described the 
main traveled road, which leads to the right of 
bis house, and was then asked if there was not 



a shorter or nearer road. He aaid, " Tea; tk«a 
is a road aoross the swamp that it about a miia 
nearer, I think;" he said it was five miles Ikem 
his house to Piney Chapel by the direct road, 
and four miles by the mareh, and ondertook to 
give him (as he said) a description by whiek 
they could go by the nearer route. He said 
that the directions were these: "They were to 
pass down by his barn, inclining to the left, 
and then pass straight forward in a new direo- 
tion across the marsh, and that, on passing 
across the marsh, they would come to a liill; 
keeping over the hill, they would come in si^t 
of the roof of a barn, and, letting down one or 
two fences, they would reach the direet road." 

The accused meant, of course, that this i»> 
quiry and explanation occurred before his re- 
turn to the house from Bryantown, and so CoL 
Wells understood him, for he so in effect says. 
The statement of the accused to Dr. George 
Mudd, the next day after Booth left, is to tSs 
same effect. He said: "That these particfl 
stated that they came f^om Bryantown, and 
were inquiring the way to the Bev. Dr. Wil* 
mer's," thus putting their inquiry for the route 
to Parson Wilmer's in direct oonneotion with 
their early explanation as to whenoe they cane. 

I have no doubt that Qavacan, the deteoti^ 
recollects an inference which he, and, perhaps, 
also his associate detective, Williams, drew ^ 
from Dr. Mudd saying that he had ahowm ^ 
Herold the route to Par^n Wilmer's; tlutt he 
showed it as Booth and Herold were leaving 
But the inferences of detectives, under the 
strong stimulus of prospective rewards, are in- 
ferences generally of guilt; and that these gen- 
tlemen were not free from the weaknesses of 
their profession, and that they grossly misrep- 
resented Dr. Mudd in other important state- 
ments, will presently be shown to the satisfac- 
tion of the Court. 

Now, if Mudd did not know, when he talked 
with Hardy about the assassination, and spoke 
of Booth in connection with it, that the assas- 
sin was at his house — as I think the evidence 
shows he did not — then when did he first sus- 
pect it? Col. Wells says his %f{ferenee was, 
from something the accused said, that he sus- 
pected the crippled man to be Booth before he 
left the premises. The evidence not only shows 
that when Mudd returned Booth had gone out 
of sight, but it also shows what fact it was 
that, added to the undue excitement of the 
strangers, and to the fact that the crippled 
man shaved off his moustache, thoroughly 
aroused his suspicion. It was the fact that Ms 
w\fe said to him^ c^ter they left, tltaU, as the erip^ 
pled man came dotm to go^ his false whiskers b^ 
came detached from his face. (Lieut. Lovett,) 
When she told him this, and what he said or 
proposed to do, was not shown by the prosecu- 
tion, and, by the rules of evidence, could not As 
by the defense. But that was a fact which 
could not probably have been communicated to 
Mudd by his wife until Booth had gone. 

In the evidence adduced as to Mudd's sub- 
sequent conduct and statements, I need only 
call the attention of the Court to two points, 
for in it there is nothing else against him: 
1st. He did not tell, on 2Wm%, that the boot 
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thora, far down in the leg of which 'was 
ftrand, by the officers, "J. Wilkes/' written in 
pale ink. I answer, the boot was not found by 
his wife until seTeral days after the assassin 
left, and was then found in sweeping under the 
bed. (Hardy.) We have every reason to sup- 
pose it was not found until after Tuesday, for 
the accused, on Friday, before a question was 
asked, or a word communicated to him, told qf 
tht boot ktnue^fy and had itprodueedj and said, in 
presence of his wife, it was found by her after 
the officers were there before. THardy.) 

2d. Of the three detectlTCS wno went to the 
house of accused Tuesday, WiUiami says : Ac- 
cused denied throughout that two men had 
been there ; yet he says, on cross-examination, 
that accused, in the same conversation, pointed 
out the route the men had taken toward Wil- 
mer's. Oavacan said he at first denied two men 
had passed there, and then admitted it. Lloyd 
fays he denied it from beginning to end, on 
Tuesday. But ZAeuL Lovettj who went with 
and in command of these detectiyes, speaking 
of this interyiew on Tuesday, says: ** We first 
mtked wlutker there had been any strangere at his 
Aocite, and he taid there were." The three detec- 
tiTCS are manifestly mistaken ; either firom in- 
firmity of memory, or from some less pardon- 
able cause, they hsTc failed to recollect and 
truthfully render what Dr. Mudd did say on 
that subject. 

The commentators upon the law of eridence 
give a caution which it may be well for the 
Court to obserye. They admonish us how easy 
it is for a corrupt witness to falsify a conyer- 
sation of a person accused, and as the accused 
can not be heard, how difficult, if not impossi- 
ble, contradiction is. How easy for an honest 
witness to misunderstand, or in repeating 
what was said, to substitute his own language 
or inference for the language which was really 
used, and thus change its whole meaning and 
import. In no case can the caution be more 
pertinent than in this. The yery phrensy of 
madness ruled the hour. Reason was swal- 
lowed up in patriotic passion, and a feyerish 
and intense excitement preyailed most unfa- 
yorable to a calm, correct hearing and faith- 
ful repetition of what was said, especially by 
tha suspected. Again, and again, and again 
ths accused was catechised by detectives, each 
of whom was vieing with the otheras to which 
should make the most important discoveries, 
and each making the examination with a pre- 
oonceived opinion of guilt, and with an eager 
desire, if not determination, to find in what 
might be said the proofs of guilt. Again, the 
witnesses against the accused have testified 
under the strong stimulus of a promised re- 
ward for information leading to arrest snd 
followed by convictions. (See order of Secre- 
tary of War.) At any time and in any com- 
munity, an advertisement of rewards to in- 
formers would be likely to be responded to — 
at a time, and on an occasion like this, it 
would be a miracle if it failed of effect. In 
view of these considerations, the Court can 
not be too vigilant in its scrutiny of the evi- 
dence of these detectives, or too circumspect 
in adjusting the influence to be given to it. 



No more effectlTS refdtatlon of this state- 
ment, that Mudd denied on Tuesday that two 
strangers had been at his house, can be giv«n 
than to ask how came Lieut. Lovett and the 
detectives at Dr. Mudd's? They did not scent 
out the track for themselves. They were at 
Bryan town on Saturday, and were at fault, 
and had they been let alone, would probably 
have remained at fault, and not have gone to 
Dr. Mudd's. By whom and when was the in- 
formation given which brought them there ? 
The next morning after the startling news of 
the assassination reached him, the accused 
went to Dr. George Mudd, a man of spotless 
integrity and veracity, and of loyalty un- 
swerving through all the perilous and dis- 
tressing scenes of the border war, and fully 
informed him of all that had occurred — the 
arrival of the two strangers, the time and cir- 
cumstances under which they came, what he 
had done for them, the suspicions he enter^- 
tained, when they departed, and what route 
they had taken ; and requested him, on his 
behalf and in his name, to communicate this 
information to the military authorities on his 
return that day to Bryan town. Dr. George 
Mudd c^make the communication as request^, 
on Monday morning, to Lieut Dana, and fur- 
ther informed him of Dr. Samuel Mudd's de- 
sire to be sent for any ftirther information 
which it might be in his power to give. In 
consequence of this, etnd of this alone, Lieut. 
Lovett and the detectives did, on Ihtetday, go 
to the house of the accused, accompanied by 
Dr. George Mudd, who prefaced his introduc- 
tion by informing the accused that, in accord- 
ance with his request, he had brought Lieut. 
Lovett and the detectives to confer with him 
in reference to the strangers who had been at 
his house Saturday. Of these facts there !s 
no doubt or dispute. They stand too promi* 
nenty upon the record to be ignored or eva- 
ded. But for this information the detectives 
would not have been at the house of the ac- 
cused at all. They came at his request, and 
when they came it is absurd and idle to say 
that he denied, almost in the presence of Dr. 
George Mudd, who had been his messenger 
and was then in the house, that the two stran- 
gers had been there. On the contrary, the 
evidence shows he imparted all he knew, and 
pointed out the route which the strangers 
took when they left^-but which Lieut. Lovett 
and the detectives did not at once pursue, be- 
cause they chose to consider his statement un- 
candid, and intended to put them upon a false 
scent. Indeed, so accurate was the descrip* 
tion given by the ascused to Lieut. Lovett, 
Tuesday, of the persons who had been at his 
house, that the lieutenant eaye he woe lofis- 
fiedy/rom Mudde deecription, they were Booth and 
Herold, 

It was in great part by reason of Dr. Mudd's 
having delayed from Saturday night until 
Sunday noon to send to the authorities at Bry* 
antown information as to the suspected per- 
sons who had been at his house, that he vrai 
arrested and charged as a conspirator; and 
yet I assert this record shows he moved 
more promptly in eommonioating his inforas- 
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•tion Uian lA^ did in aoiing on it His mess- 
%ge WM commanioated to Lieut, Dana Mon- 
dij morning. Tuesdtqf^ Lieut. LoTett and the 
deteotives came, and that officer got such in- 
formation from Dr. Mudd as conyinced him 
the Buspected persons were Booth and Herold, 
and yet it was not until Gol. Wells came, on 
S&turdaifj that an energetic effort was made to 
find the route of the assassin. On that day, 
Dr. Mudd himself went with that officer, and 
followed the tracks on the route indicated be- 
yond the marsh into a piece of plowed 
ground, where the tracks were lost. But Col. 
Wells had got the general direction, and it was 
in consequence of the information sent by the 
aeoused to the authorities the day after Booth 
left his house, that he was tracked to the Po- 
tomac. 

But the eyidence does not show that Dr. 
Mudd delayed at all in communicating his in- 
formation, for it does not show when his wife 
told him of the false whisker of the crippled 
man. But, admit she told him on Saturday 
eyening, as soon as the men left. It was four 
miles to Bryantown, and his wife may have 
feared to be left alone that night. Boyle, who 
haunted that neighborhood, was understood 
by Dr. Mudd to haye been one of the assas- 
sins (Hardy), and may not his or his wife's 
fears of the Tengeanoe of that desperado have 
prevented him communicating his suspicions 
dir€et and in person to the officer at Bryantown? 
He told Dr. George Mudd next day, when ask- 
ing him to go to the authorities with the in- 
formation, to caution them not to let it be pub- 
licly known that he had Tolunteered the state- 
ment, lest he might be assassinated in revenge 
for having done it. 

Having thus presented and discussed some- 
what in detail the testimony in this case, I 
now ask the indulgence of the Court while I 
briefly review some of its leading features. 

Booth and Mudd met first in November last 
at church, near Bryantown, casually, and but 
for a few minutes. Their conversation was in 
presence of many others, including men of 
unquestioned loyalty. Next morning, Booth 
left Dr. Queen's, rode by Mudd's, talked of 
buying his farm, got him to show him over to 
Gardiner's, a quarter of a mile off, where he 
bought a horse, Mudd manifesting no interest 
in ^e purchase. They rode away together 
toward Mudd's house, and toward Bryantown, 
where Gardiner found Booth next morning at 
the Tillage hotel. Booth was again at Dr. 
Queen's in the middle of December. But the 
•vidence shows that he did not go into Mudd's 
neighborhood, or seek or see him. So far as 
we dare speak from the evidence— and we 
should dare speak f^om nothing else — that is 
all the intercourse between Mudd and Booth 
in that neighborhood before the assassination. 

What was there in that to attract attention 
or excite remark toward Mudd more than to 
Dr. Queen or Mr. Gardiner, or any other gen- 
tleman in Charles county, to whom Booth had 
been introduced, and with whom he had con- 
Ttrted? All that is shown to have passed 
between them was perfectly natural and harm- 1 
Uff, and nothing it to bt presumed which was 



not shown. True, they mi^ki bsTe talkoA $i 
and plotted assassination ; but did they T Is 
there, in the intercourse which had that te 
occurred, any incident fh>m which saeh a da- 
duction could be drawn, or which would Jnt- 
tify a suspicion that any such thing wit 
thought of or hinted at? Nor did they •▼« 
meet again anjpehers before the assatsinatioB, 
unless the testimony of Weichmann is io be 
accepted as true, which, upon this point, at 
least, is quite unworthy of credence. Hi 
swears to having met Dr. Mudd and Booth, in 
the city of Washington, about the middle of 
January — certainly after the holidays. Bat 
it is in proof by many witnesses, who can not 
be mistaken, have not been impeached, and 
who unquestionably stated the truth, that Df. 
Mudd was from home but one night Atom the 
28d of December to the 28d of March, and 
that night at a party in his own neighborhood. 
If this be so, and there is no reason to doabt 
it, then Weichmann's statement can not bt 
true. The mildest thing that can be said of 
him, as of Norton, is, &at he was mittaktm 
in the man. That which was attempted to bt 
shown by this contradicted witness (Weiek* 
maun) was, that Dr. Mudd and Booth, wht 
were almost strangers to each other, met Bni^ 
ratt, to whom Booth was unknown, at the Na- 
tional Hotel, and within half an hour afUr 
the meeting, plotted the assassination of tht 
President, his Cabinet, the Vice-President, and 
General Grant — all this in Washington, and 
in the presence of a man whom one of tht 
supposed conspirators knew to be an em- 
ployee of the War Department, and had rea- 
son to believe was a Government detective I 
It is monstrous to believe any such thing oc- 
curred. It outrages all that we have learned 
of the philosophy of human nature, all that 
we know of the motives and principles of hu- 
man actions. And yet, if Mudd was not then 
and there inducted into the plot, he never was. 
He never saw Booth again until after the assas- 
sination, and never saw any of the other con- 
spirators at all. Twice, then, and twice only^ 
unless the Court shall accept the testimony 
of Weichmann against the clear proofs of an 
alibij and then only three times — he and Booth 
had met. None of these meetings occurred 
later than the 15th of January. They art 
shown to have been accidental and bri^. Tht 
parties had but little conversation, andportiont 
of that little have been repeated to the Court. 
So far as it has been disclosed, it was as inno- 
cent as the prattle of children, and not a word 
was breathed that can be tortured into crimi- 
nality — not a word or an act that betokent 
malign purposes. Against how many sooret 
of loyal persons, even in this community, may 
stronger evidence be adduced than againtt 
Mudd, if the mere fkct of meeting and con- 
versing with Booth is to be accepted as tvi- 
dence of guilt? Booth was a guest at tht 
National Hotel — intelligent^ agreeable, of at- 
tractive manner, with no known blemish on 
his character as a man or a citisen. He had 
the entree of the drawing-rooms, and mingled 
freely with the throngs that assembled there. 
His society, so far from being shunned, wot 
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VMUted ; ftsd tht fftiresi Udiet of the land, 
the daughters of distinguiBhed statesmen and 
patriots deemed it no disparagement to them 
io aecept his escort and attentions. It is not 
•ztraTagant to saj, that hundreds of true, 
Vnion-loTing, loyal people in this and in 
other citieS) were on terms of cordial and in- 
timate association with him. And why should 
they not ha^e been ? He was under no sua- 
pioion. They did not shun him. Why should 
Mudd ? And why shall what was innocent in 
Ihem be held as proof of guilt in him ? Let 
it be remembered^ in this connection, that Dr. 
Mudd's house was searched and his papers 
seised; that Surratt's house was seixed and 
searched ; that all the effects of Booth, Atie- 
rodt, Arnold, Herold, Spangler, and Mrs. Sur^ 
ratt, that could be found, were seised and ex- 
amined ; and among them all not a letter, a 
note, a memorandum, not the scrape of a pen by 
any person or in any form, has been found 
implicating Dr. Hudd. Let it further be re- 
membered, that all these persons have been 
rabjeoted to repeated examinations, under ap- 
palling circumstances, by rarious officials of 
ihe GoTomment, eager to catch the faintost 
intimation of Mudd's complicity, and that not 
one of them has mentioned or hinted at his 
name. Let it also be remembered, that anon- 
ymous letters hare been picked up in railroad 
ears, found in pigeon-holes at hotels, rescued 
fkoti the wsTCs, and that the continent has 
been traversed and the ocean vexed in search 
of proofs of the conspiracy, its instigators, 
leaders, and abettors, and that in all this writ- 
tan and oral testimony there is not a word 
making the remotest allusion to Dr. Mudd. 
The probabilities are as a thousand to one that 
he noTer knew, or heard, or imagined, of a 
purpose, much less plott^ in a. conspiracy, 
either to capture or to assassinate the President 
niere is not only a failure to show his connec- 
neetion affirmatiyely, but, if the rules of law 
be reyersed, and guilt be presumed until in- 
ttoeence be shown, then, I say, he has oarried 
hia proofs in negation of complicity to a point 
as near demonstration as it is possible for oir- 
enmstantial eridence to reach. I once more 
eonoede, that (if the Court accept Weich- 
mann's statement) it is pouihU he may have 
talked treason and plotted assassination with 
Booth and Surratt, but it is indefinitely re- 
moYed from the probable ; and neither liberty 
nor life is to be forfeited upon either prob^ 
bilities or possibilities. I can not bring my- 
self to fear that this Commission will sanction 
what, in my judgment, would be to shocking 
and indefensible a conclusion. 

If he and Booth had, at the alleged meeting 
in January, confederated fbr the perpetration of 
one of the most stupendous and startling crimes 
in the annals of human depravity, who can 
doubt that frequent meetings and consulta- 
tions would thereafter have occurred, and 
that they would have increased in frequency 
as the time for the consummation of the atro- 
cious plot approached ? Yet, though within 
•ix hours' ride of each other, they had no 
meetings, no consultations, no intercourse, no 
eommunication, no concert, but were in total I 



ignoranoe of each other's moTements and pur- 
poses. Mudd was here the 2Sd of March, bvt 
he was not here for the purpose of seeing 
Booth, nor did he see him. He made no in- 
quiry for him; did not call at his hotel; saw 
none of his associates ; did not speak of him ; 
did not, so far as appears, even think of him. 
On the 11th of April, only three days before 
the frightful tragedy was enacted, Mudd was 
at Giesboro, in sight of Waahington. Booth 
was then at the National Hotel ; and if Mudd 
was leagued with him, that was the time of all 
others, &om the conception to the consumma- 
tion of the deed, when he would haye seen 
and conferred with him. If Mudd was a con- 
spirator, he knew of Booth's presence here 
then ; yet he did not come to the city— did not 
inquire for Booth, see him, hold communioi^ 
tion with him, learn whether he was in Wash- 
ington or Boston, Nassau or London. Three 
days only before the frightful tragedy — three 
days before the world was astounded by ita 
enactment 1 Imagine, if you can — ^if he was 
a conspirator — ^what a tumult of thought and 
emotion must have agitated him then — ^what 
doubts and misgivings — ^what faltering and 
rallying of resolution — what invocations ta 
" stop op the access and passage to remorse"— 
and then ask your own hearts and judgments 
if it is natural, or possible, that, at such a mo* 
ment and under such circumstances, he could 
quietly have transacted the business that 
brought him to Geisboro, then turn his baok 
upon Washington, indifferent to the failure or 
success of the events with which his own lift^ 
the happiness of his family, and all that was 
dear to him on earth, were bound up ? If a 
conspirator, he knew what had been, and what 
was to be, done. He knew that the hour for 
the bloody business was at hand, and that 
everything depended upon the secrecy and 
success of its execution. Yet he was indif* 
ferent. He sought no interview with his sup- 
posed confederates — gave them no counsel or 
assistanco— took no precautions for security-- 
gave no signs of agitation or concern— but, ia 
sight of the place and the agents selected for 
the enactment of the horrible deeds, turned 
his back upon them all, with an indifference 
that bordered upon idiocy, quietly trafficked 
at Geisboro, and returned to the seclusion of 
his family and farm. You know, gentlemeai 
that this is impossible. You know that it 
could not have happened without outraging 
every law of human nature and human ao* 
tion. You know that at such an hour his son! 
would have been shaken with the maddest 
storm and tempest of passion, and that ne 
mere business affair on earth could have da- 
duced his thoughts for a moment from the sav- 
age slaughter he had in hand. It would have 
engrossed all his thoughts, and shaped all his 
actions. No one can, in the strong light of 
the evidence, believe he wof a conspirator. 

I then confidently conclude that Dr. Mudd 
can not be convicted as a principal in the fel- 
ony. He did not participate in its commis- 
sion, and was more than thirty miles distant 
from the scene when it was committed. He 
can not be convicted as an acoessory befbra 
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tfa« fiMt| for the eridenee fkilt to ohow tliftt 
Ira had ftnj knowledge or suspicion of an 
intention to oommit it. If, then, he-is to be 
held responsible at all, it is an accessory after 
the fact. Does the evidenoe implicate him in 
that character? What ia an accessory after 
the fact ? 

An accessory after the fact is when a per- 
son, knowing a felony to have been committed, 
receires, relieves, comforts, or assists him 
whom he knows to be the felon. He must 
know that the felon is guilty to make him an 
accessory. 1 ChitL Qrun. Ltno^ 264. 

Any assistance giyen to him to hinder hit 
bemg apprehended^ tried, or punished, is suffi- 
cient to convict the olTender — as lending him 
a horse to escape his pursuers ; but the as- 
sistance or support must be giren in order to 
fkYogr an illegal escape. 1 ChitU Orim. Law, 
266. If a man receives, harbors, or otherwise 
assists to elude justice, one whom he knowe to 
hegviUy of felony ^ he becomes thereby an ac- 
oessory after the fact in the felony. 1 Bieh' 
ap^e Orim, Law^ 487. Obviously, a man to be 
an accessory after the fact miui be aware of the 
gmU qf hit prindpal; and, therefore, one can 
not become an accessory by helping to escape 
a prisoner convicted of felony, tmleet he hat 
notice qf the eonvietionf or at leatt of the felony 
committed. 1 Biehop't Orim, Law, 488. The 
charge against an accessory consists of two 
parts: First, of the felonious situation of th 
principal : and, secondly, of the guilty knowl- 
edge and conduct of the accessory. It will 
thus be seen that knowledge qf the crime com- 
mittedf and qf the ytdU of the principal who it 
&idedy and aid and assistance qfter acquiring that 
knowledge, are all necessary to charge one as 
accessory after the fact. 

Now let us apply the facts to the law, and 
see whether Dr. Mudd falls within the rule. 
On the morning after the assassination, about 
daybreak, Boo& arrived at his house. He did 
not find the doctor on watch for him, as a 
guilty accomplice, expecting his arrival, would 
have been, but he and all his household were 
in profound sleep. Booth came with a broken 
leg, and his companion, Herold, reported that 
it had happened by the fall of his horse, and 
that they had come from Bryan town, and were 
going to Parson Wilmer's. The doctor rose 
ttom his bed, assisted Booth into the house, 
laid him upon a sofa, took him up stairs to 
a bed, set the fractured bone, sent him a razor 
to shave himself, permitted him to remain 
there to sleep and rest, and had a pair of rude 
cratches improvised for his use. For all this 
h^ received the ordinary compensation for 
tervioes rendered to strangers. He then went 
to his field to work. After dinner, while the 
day was still dark, and Booth still resting dis- 
guised in his chamber, Mudd left the house 
with Herold. Even though he had known of 
the assassination, and that his patient was the 



assassin, none of these acts of assistasM 
would have made him an accessory after ths 
fact. " If aperton ttqffply a feUm with foodf at 
other neeeesariet for hit tutttnance, or profemat^ 
ally attend him tick or wounded, though he kmom 
him to be a felon, thete aett will not be eufieimt Is 
makeapar^f anaceettory qfter thefaeL*' Wkatm 
ton't American Orumnal Law, p. 78. Bat he did 
not know, and had no reason to suspect, thai 
his patient was a fugitive murderer. TIm 
most lealous advocate would not venture (o 
assert that the evidence warrants such eon* 
elusion ; much less will it be assumed by one 
acting under the solemn responsibilities of 
judge. Down, then, to the time Mudd left 
home with Heboid, after dinner, the evidenee 
aflfords no pretext for asserting he was an ao* 
cessory after the fact 

But if he was not then an aoeessory, ht 
never was. It is shown that Herold tamed 
back on the way to Bryantown, and whaa 
Mudd returned, he and Booth had gose. 
And the evidence does not show that he s«s» 
pected them of having been guilty of aaj 
wrong, until his wife told him, after they bad 
gone, that the whiskers of the crippled maft 
fell off as he came down stairs to go. Tma, 
Booth was guilty, and Mudd had shown hit 
companion the route to Wilmer's ; which was 
the only thing done by Mudd, from first to 
last, that could have implicated him, even kai 
he from thefirtt known the crime and the erimmtl^ 
But when he did that, he did not know either; 
for he did not know the crime until he weal 
to Bryantown, nor have even the least sospi- 
cion of the criminal, until after Booth had 
gone. I have read you the law — the edentet 
must be shown. Things not appearing and 
not existing stand before the law in thesams 
category; and the guilty knowledge not ap- 
pearing in evidence, in the eye of the law it 
does not exist In this case it is not only not 
shown, but is negatived by the evidence. The 
conclusion most unfavorable to Mudd whioh 
the evidence can possibly justify is, that, hav- 
ing had his suspicions thoroughly aroused Sat- 
urday night, he delayed until Sunday noon 
to communicate them to the authorities. **j{jf 
A knowt B hath committed a felony, but doth not 
diteover it, thii doth not make A an aceettory after 
the fact," let ffaWt Pleat of the Orown, 6ia 
" Merely tuffering a felon to etcape wHl not charge 
the party to doing — tuch amounting to a mere omit 
tion:* Whar, Am, OHm, Law, 78. 
Can, then. Dr. Mudd be convicted as a conspir- 
ator, or an accessory before or after the fact, in 
the assassination? If this tribunal is to be 
governed in its findings by the just and time-hon* 
ored rules of law, he can not ; if by some edict 
higher than constitutions and laws, I know not 
what to anticipate or how to defend him. With 
confidence in the integrity of purpose of tha 
Court and its legal advisers, I now leave the 
case to them. SAM'L. A. MUDD. 
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Jfir. I^^ndeni and Otntlimm of Hkt ChmmittUm : 

I haye appeared before yon as the sole coun- 
sel of the prisoner, Michael O'Laughlin, and, 
in pari, represent the accused, Samuel Arnold. 

I now rise to their defense, deeply impressed 
with the graTiiy of their situation, and the im- 
portance of the duty it imposes. 

For myself^ I would say, that, bom and nur- 
tured under the segis of the Federal €h)Yern- 
ment, and schooled fh)m childhood in that all- 
embracing patriotism which knows no section 
nor party when the interests or glory of my 
country is in question, I have been second to 
none, in attachment to the Federal Union, and 
in hostility to the rebellion which menaced its 
existence. I need hardly add, that no one 
could haTc more deplored and execrated the 
odious crime wrought upon the Chief Magis- 
trate of the nation at a moment when the re- 
wards of peace and sectional reconciliation 
were about to crown his arduous and patriotic . 
labors. Nor was I willing to connect my hum- 
ble name with this defense until I felt assured 
that the accused, for whom my service was first 
invited, was merely the rictim of compromising 
appearances, but was wholly innocent of the 
ereai offense. And now that I have heard the 
evidence produced to you, I am strong in the 
oonTiction that, eren if it appear that these 
two accused were ever beguiled, for a moment, 
to listen to the suggestions of this restless 
schemer. Booth, yet l^ere is no blood on their 
hands, and they are wholly guiltless of all 
previous knowledge of, or participation in, 
that **arch deed of malice" which plunged the 
nation into mourning. I feel, therefore, that 
I stand here, not as the defender of assassins, 
but to rescue the innocent from the opprobrium 
of this great crime and a death of infamy. 

I can not forbear the remark that, upon this 
trial, both the^accused and their counsel have 
labored under disadvantages not incident to 
the civil courts, and unusual even in military 
trials. In both the civil courts and courts- 
martial the accused receives not only a copy 
of the charge, or indictment, in time to prepare 
his defense, but also a list of the witnesses 
with whom he is to be confronted. And, in the 
civil courts, it is usual for the prosecutor to 
state in advance the general nature of the case 
he expects to establish, and the general scope 



of the evidence he expects to adduce. By this 
the accused is enabled not only to apply intel- 
ligently the test of cross-examhiation, but 
also to know and show how much credit is due 
to the witnesses who accuse him. In this case 
the accused were aroused Arom their slumbers 
on the night before their arraignment, and, for 
the first time, presented with a copy of the 
charge. For the most part, they were unable 
to procure counsel until the trial, had com- 
menced; and, when counsel were admitted, they 
came to the discharge of their duties in utter 
ignorance of the whole case which they were 
to combat, except as they could gather it fh>m 
the general language of the charge, as well as, 
for the most part, wholly unacquainted with 
the prisoners and their antecedents ; and the 
consequence is, that the earlier witnesses for 
the Government were allowed to depart with 
little or no cross-examination, which, subse- 
quent events show, was of vital importance to 
elicit the truth, and reduce their vagueness of 
statement to more of accuracy. And, I may 
add, that important parts of this testimony 
have consisted of the always suspicious state- 
ments of informers and accomplices, brought 
from remote places, whose antecedents and 
characters it is impossible for the prisoners to 
trace. 

I am constrained, fhrther, to notice the man- 
ner in which the trial has been conducted, and 
which, I think, can hardly have a parallel. 
The accused were arraigned upon a single 
charge. It described one offense of some kind, 
but, however specific in form, it seems to have 
been intended, like a purser's shirt, to fit every 
conceivable fbrm of crime which the wicked- 
ness of man can devise. The crime is laid at 
Washington; yet we have wandered far away, 
like mariners who have lost their compass and 
can not see the polar star. We have been car- 
ried to the purlieus of Toronto and Montreal, 
and have skirted the borders of New York and 
Vermont, touching at Ogdensburg and St. Al- 
bans; have passed down the St. lAwrence, and 
out to sea; inspected our ocean shipping; have 
visited the fever hospitals of the British islands; 
have returned to the prison-pen of Anderson- 
ville; have seen the camp at Belle Isle and the 
historical Libby, and penetrated the secret 
councils of Richmond; have passed thence to 
the hospitals of the West| and ascended the 
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IfissisBippi, and, at length, terminated this eo- 
oentrie career in the w<wdt of New York Under 
a charge against these prisoners of conspiring 
to kill the President, and others, in Washing- 
ton, Jefferson Davis and hit associates haye 
been tried, and, in the judgment of many, con- 
Ticted of starring, poisoning, arson, and other 
crimes too numerous to mention. 

I have apprehended that the counsel for the 
accused would appear in a false position, from 
their apparent acquiescence in this wide range 
of inquiry, and, therefore, feel it due to my- 
self, at least, to explain. I, for my part, hare 
felt no interest whatever in resisting the ex- 
posure of the misdeeds of the rebel authorities 
and agents. My only concern has been to show 
that my clients had nothing to do with the con- 
spiracy set forth in this charge. To the best 
ii my ability, I have scrutinised and sifted 
the OTidenoe of thai conspiracy, so far as neces- 
sary to their defense. With regard to other 
matters^ foreign to this issae, I have to say, in 
tlie first place, the charge was artfully Aramed, 
with a view to admit them in evidence. It im- 
putes that the accused conspired, with Jefferson 
Davis and others, to kill and murder the Presi- 
dent, etc., with intent to aid and comfort the in- 
tutgenti, ete^ and thereby aid in the eubvertion and 
overthrow qf the QmBtitution and lawe of the 
United SUUea, And, on the principle that other 
acts, constituting distinct offenses, were some- 
times admitted as proof of intent, these sub- 
jects, foreign to the main issue, have been put 
in evidence. Although this seems to me a total 
misapplication of the rule of practice, yet, the 
Court having settled the principle in favor of 
the prosecution in the early part of the trial, 
it became useless to object to each separate 
item coming within it afterward. It would 
have been to tilt with windmills, for by no 
possible ingenuity can these foreign matters be 
used to the prejudice of the accused. I have 
supposed that the only object of introducing 
them was to bring to the public, in the shape 
of sworn testimony, information of the prac- 
tices of the rebel leaders, to which, however ir- 
regular the proceeding, I had no objection to 
interpose. I can not, for a moment, suppose 
that the object was to inflame prejudice against 
the accused, because of their supposed remote 
connection with the authors of all these evils, 
and, for want of higher victims, to make them 
the scapegoats for all the atrocities imputed to 
the rebellion; to immolate them, to hush the 
clamors of the public for a victim, or to ap- 
pease the Nemesis that has recorded the secrets 
of the Southern prison-houses, or the deadly 
deeds wrought through fire and pestilence; for 
such a proceeding would disgrace this Govern- 
ment in the eyes of all Christendom, as much 
as assassination would disgrace the spurious 
Government which has just vanished into thin 
air. 

To come to the issue before this Commission : 
I had intended to confine myself to a simple 
review of the evidence; but the anomalous 
character of the charge, the uncertainty in 
which we are left with reference to the posi- 
tions to be taken by the (Government, and the 
general course of the investigation pursued, 



admonish me that I should present some legal 
considerations, at least, of a general character. 
This Commission sits by authority of the order 
of the President, offered in evidence, of Sep- 
tember 24, 1862, which declared martial law 
against all rebels and insurgents, their aiders 
and abettors, and all guilty of any disloyal prac- 
tice, affording aid and comfort to rebels against 
the authority of the United States. The ques- 
tion of jurisdiction having been dSsenssed at 
length already, I shall not enter upon the qu e t - 
tion whether this Court has jurisdiction to try 
the accused upon this charge, but, assuming 
that for argument's sake, I shall endeavor to 
ascertain the grounds and limits of that juris- 
diction, and the mode in which it is to be ex- 
ercised; and, with this view, shall first submit 
some general reflections upon the character of 
the o&nses set fbrth in tho ohaaqge and specifi- 
cation, as they are known to, and punishable 
by, the civil law of the land, and then endeavor 
to ascertain how far this Commission, in deal- 
ing with them, is to be guided and restrained 
by that law. 

Below the grade of treason, crimes are 
ranged under two general heads, vii. : fclonies 
and misdemeanors. The class of felonies em- 
braces the more heinous offenses, such as mnrw 
der, arson, robbeiy, rape, etc. ; and the idea 
of felony is generally associated with that of 
capital punishment, though, in point of ftufx. 
they are not inseparably connected, ^e class 
of misdemeanors embraces the offenses of lower 
degreee, such as perjury, battery, libels, pnblie 
nuisances, and eonepiracieey and, in short, all 
crimes less than felonies. See 1 RueoeU on 
Orimeiy pp. 44, 46. 

A eonspiracy^ then, belongs to the lower grade 
of crime, and this whatever may be its object, 
whether to commit a felony or a misdemeanor. 
See 2 Biehop on Criminal LaWj see, 202. 

A word as to the rationale of this rule. The 
criminal law takes no notice of a mere mental 
intent, unaccompanied by an act. It would be 
equally impossible for human wisdom to sem- 
tinixe the operations of the mind with that 
accuracy essential to justice, and to adapt a 
scale of punishments to offenses which have 
no visible proportions, no tangible effects. 
Besides which the law makes a charitable al- 
lowance for that repentance and change of pni^ 
pose which may intervene at any stage between 
the first conception and the consummation of 
crime. Between the intent and the consumma^ 
tion lies the wide region of attempts from the 
first feeble preparation or movement, to the 
striking of the deadly blow. A eonapiraey is 
scarcely more than an intent, at least in its 
earliest stag^. It is but the intent of several 
mutually communicated, perhaps with mutual 
excitement, and encouragement, and consulta- 
tion, and the chances of its falling short of an 
overt attempt are multiplied just in proportion to 
the number of wills between which coneert is 
necessary to successful action. If it can be 
properly said to advance beyond a mere intent, 
it is in the nature of an attempt^ but it is so 
manifestly inchoate and elementary, leaving 
so wide a scope for the working of that linger- 
ing good which may prompt to change of puf^ 
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pose, that the law wisely places it in the lower 
grade of offenses. **A11 indictable atten^tt 
(sajs Bishopj vol. 1, tec. 628), whether to com- 
mit felony or misdemeanor, are miedemeanort" 

As the idea of capital punishment is ordi^ 
narily associated with that of felony, though 
6hc more appropriate idea is that of forfeiture 
of property, so with misdemeanor is associated 
tiio punishment of fine and imprisonment only. 
Says Bishopj vol. t, tee. 626 : *^ The ordinary and 
appropriate common law punishment for mude- 
tinMior is fine and imprisonment, or either of 
them, at the discretion of the Court. It is in- 
tiictcd in all cases in which the law has not pro- 
vided some other specific penalty." 

So much for the case of a conspiracy to com- 
mit a folony. How is it with a conspiracy to 
commit treason 7 

In looking at this charge and specification, 
one may doubt whether the terms " in aid of 
the said rebellion" are predicated of the con- 
spiring, confederating, and combining, or of 
the acts charged to have been done in pursu- 
ance of said conspiracy and combination, etc. 
Inasmuch as giving aid and comfort to the 
enemies of the United States is one form of 
treason, it may be supposed that a mere unex- 
ecuted conspiracy may amount to giying aid 
and comfort to the enemies of the GoTcrnment, 
and thereby become treason, and it may be 
supposed that to show such a conspiracy sJone 
would be to make out a substantive case of 
treason, and tliat a party might be convicted 
thereof under this charge, although the evi- 
dence might show him to be not guilty of the 
crimes actually perpetrated in pursuance of 
the alleged conspiracy. Let us inquire, then, 
what is the law of treason. 

The murder of the President of the United 
States, considered in itself, is no more, in the 
eye of the law, than the murder of any other 
eitiien. Whether, however, that murder, per- 
petrated for the "very object of OTcrthrowing 
the Government or aiding its enemies, is trea- 
son, is a different question. I do not require 
to discuss that question. I pause, however, to 
remark that the term "enemieSj^ in this part of 
the Constitution, has been understood and.ad- 
judged to mean public and not domaUe ene- 
mies. And Congress have legislated in exact 
accordance with this view; for in the act 
to suppress insurrection, to punish treason and 
rebellion, etc., of July 17, 1862, they provide, 
in the first section, that any one who shall com- 
mit the crime of treason, and shall be adjudged 
guilty thereof, shall suffer death; and in the 
second section, that any one convicted of giving 
aid and comfort to the existing rebellion, shall 
be punished by fine or imprisonment, or both. 
But whether murder, committed with the intent 
charged, is treason, either in the sense of levy- 
ing war or of giving aid and comfort to the 
enemies of the United States, is immaterial to 
my present purpose. All that I need to main- 
tain is, that a mere contpiraey to do this is not 
treason. 

The Constitution, in art. 8, see. 8, declares 
that treason against the United States shall 
ocmsistonly in levying war against then^ or in 
adhering to their enemiefl, giving them iJd and 



comfbrt, and no person shall be convicted of 
treason unless on the testimony of two wit- 
nesses to the same overt act^ or on confession in 
open court. To constitute treason, therefore, 
there must be an overt acL In the case of Boll* 
man and Swartout, 4 O., & C. Ji., 75, in which 
these parties were charged with levying war 
against the United States in combination with 
Aaron Burr, the Supreme Court said, ''To con- 
stitute that specific crime for which the priso- 
ners now before the Court have been committed, 
war must be actually levied against the United 
States. However flagitious may be the crime 
of conspiring to subvert by force the Govern- 
ment of our country, such conspiracy is not 
(reason. To conspire to levy war, and actually 
to levy war, are distinct offenses. The first 
must be brought* into open action by the assem- 
blage of men for a purpose treasonable in 
itself^ or the fact of levying war can not have 
been committed." Again, '4n the case now 
before the Court, a design to overturn the 
Government of the United States in New Or- 
leans by force would have been, unquestion- 
ably, a design which, if carried into execu- 
tion, would have been treason, and the assem- 
blage of a body of men for the purpose of car- 
rying it into execution would amount to levy- 
ing war against the United States ; but no con^ 
spiracy/or this ohiject, no enlisting of men to effect 
itf would be an actual levying qf war. In con- 
formity with the principles now laid down, have 
been the decisions heretofore made by the 
Judges of the United States. Judge Chase, in 
the case of Fries, stated the opinion of the 
Court to be, '* that if a body of people conspire 
and meditate an insurrection to resist or oppose thd 
execution of any statute of the United Utates by 
foTCCy they are only guilty qf a high misdemeanor ; 
but if they proceed to carry such intention into 
execution by force, they are guilty of the trea- 
son of levying war," etc. So much for that 
species of treason which consists of levying war. 
The same rule prevails as to the other form, 
viz. : adhering to the enemy, and giving them 
aid and comfort. In the case of the Uniitd 
Slates vs. FryoTy 3 Washington Circuit Court Ji&- 
portSfp, 284, in which the accused was charged 
with adhering to the enemy, and giving them 
aid and comfort, by purchasing provisions ibr 
them, Judge Washington said : *' That the pris- 
oner went from the British seventy-four to the 
shore with an intention to procure provisions 
for the enemy, is incontestably proved, and, 
indeed, is not denied by his counsel. If this 
constituted the crime of treason, the motives 
which induced him to attempt the commission 
of it, and by which there are the strongest 
reasons to believe he was most sincerely actu* 
ated, would certainly palliate the enormity of 
it. But the law does not constitute such an 
act treason, even although these motives had 
not existed ; and although intentions and feelings 
as guilty as ever stained the character qf the most 
atrocious traitor were proved against the pris- 
oner, can it be seriously urged that if a man, 
eonten^lating an adherence to the enemy, by sup^ 
plying them with provisions, should walk toward th§ 
market-house to purchase^ or into his own fields to 
skatghtor^ whatever he might find there^ but shouldf 
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m/aetf do ndiher the one nor the other qf the in- 
tended aettj he has committed an overt act of ad- 
hering to the enemy f Certainly not All rette in 
intention merely^ which our law of treason, in 
no instance^ prqfaees to pumeh" 

Thus we find it adjudged by the highest au- 
thorities, that under our Constitution, mere inten- 
tion, or preparation, or conspiracy, to levy war 
or adhere to and aid and oc>mfort the enemies 
of the Qoyernment, does not constitute treason, 
but misdemeanor only, and Congress seem clearly 
to recognixe this yiew in their legislation, for 
by the act entitled *^An act to define and pun- 
ish certain conspiracies," approved July 21st, 
1861, they enact "that if two or more persons, 
within any State or Territory of the United 
States, shall conspire together to overthrow, or 
to put do^igi, or to destroy by force, the Govern- 
ment of the United States, or to levy war 
against the United States, or to oppose by 
foroe the authority of the United States," etc., 
^*each several person so offending shall be guilty 
of a high crime, and upon conviction thereof, in 
any District or Circuit Court of the United States 
having jurisdiction thereof, shall be punished 
by a fine not less than $600, and not more than 
$6,000; or by imprisonment with or without 
hard labor, as the court shall determine, for a 
period not less than six months, nor greater 
than six years,or by bothfineand imprisonment." 

In other words, the offense is declared to be 
a high misdemeanor, and has annexed to it, by 
this law, the punishment appropriate to that 
degree of crime. 

It results, then, that a mere conspiracy to com- 
mit either treason or felony, in this country, is a 
mere misdemeanor. Of course, these remarks 
apply only to unexecuted conspiracies. If the 
conspiracy to commit treason or felony be exe- 
cuted by the actual commission of the intended 
crime, it is held that the miadeweanor is merged 
in the higher crime. And the law is conceded to 
be, that if parties join and continue in a con- 
spiracy, and different parts are assigned to the 
different members, and are executed, wholly or 
partially, each is responsible for everything 
done in pursuance of the common design. 

But if, after a conspiracy is organized, but 
unexecuted, any party involved therein should 
withdraw and abandon it, and refuse to have 
any further connection with it, he is not respon- 
sible for any act done by the others in prosecu- 
tion of the objects of the conspiracy afterward. 

A conspirator may be said to be a compound 
of a principal and an accessory before the fact. 
Conspirators mutually incite, encourage, advise 
and instruct each other to the commission of a 
crime, and are thus accessories before the fact, 
and at the same time each expects to act as 
principal in some way or other. 

In the case of a principal, so long as an act 
rests in bare intention, it is not punishable. So, 
if a man start out to commit a crime, as in the 
case put by Judge Washington in the case 
of the United States vs. Pryor^ before cited, 
of a man going to market to purchase provisons, 
or going to his field to slaughter cattle for the 
enemy, but doing neither in fact. 

And in the case of an accessory before the 
faot — that is, one who counsels, persuades or 



commands the commission of a crime — it is Imid 
down in Wharton* s American Criminal Law^ eit- ' 
ing 1 JEToZe, 618, that "the procurement (by an 
accessory) must continue till the consummatiott 
of the offense, for if the procurer of a felony r»- 
/>«n(, and before the felony is committed actually 
countermand his order, and the principal, not- 
withstanding, commit the felony, the original 
contriver will not be an accessory." The con- 
spirator, then, who withdraws from a con- 
spiracy before the same is executed, is in tlie 
position of a principal who lias repented before 
acting, and of a procurer who has incited or 
ordered a crime, and withdrawn his order before 
it was acted upon. And his case is evidently 
still stronger where he was not the prindpat 
conspirator J who has incited and procur^ othen, 
but was only one of the subordinates^ himself in- 
cited and procured by others, and where, after 
yielding for the time to their influence, he with- 
draws from and resists their solicitations. The 
responsibility of such a person for the results of 
the conspiracy, had he remained in it, would 
have been less, morally, than that of the princi- 
pal, and by his withdrawal is so much the more 
easily got rid of. 

Another proposition to be borne in mind is, 
that if parties conspire for one object, however 
criminal, and some of them commit a crime dit" 
ferent from that contemplated by the original 
conspiracy, the others are not involved in their 
guilt. The proposition is too evident for argu- 
ment. An illustration of it is found in 1 Bishop 
on Criminal Law^ section 265. He says : " Ob- 
viously, if two or more persons are lawfully to- 
gether, and one of them commits a crime with- 
out the concurrence of the others, the rest are 
not thereby involved in guilt. So, if they are 
unlawfully together, or if several persons are 
in the actual perpetration, by a concurrent un- 
derstanding, of some crime, and one of them, of 
his sole volition, not in pursuance of the main 
purpose, does another thing criminal, but in no 
way connected with this, he only is liable. Thus. 
if numbers are together, poaching, and join in 
an attack on the game-keeper and leave him 
senseless, then if one of them returns and steals 
the game-keeper's money, this one only can be 
convicted of the robbery." 

So, in the analogous case of an accessory, it 
is said (1 Hale, 617), " If the accessory order or, 
advise one crime, and the principal intention- 
ally commit another, as, for instance, to bum a 
house, and instead of that he commit a larceny, 
or to commit a crime against A, and instead of 
that he commit the same crime against B, the 
accessory will not be liable." 

These are the general principles which I de- 
sired to premise in reference to the general na- 
ture of crimes, and which might be applicable, 
more or less to this case. 

I need scarcely add, that a material variance 
between the charge and the proof, as where one 
crime is charged and another proved, is fatal to 
the prosecution, and entitles the accused to an 
acquittal. Thus, if a burglary be alleged to 
have been committed in the house of J. Y., and 
it turned out in evidence to be the dwelling- 
house of J. S., the defendant must be acquitted 
for the variance. {Archboldf 95.) 
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S0| in indiotmcnt for larceny of the gooda of 
H, when thej were proyed to be the goods of H 
ftnd £, the variance was admitted to be fatal. 
[Commonwealih ts. Trimmer j 1 Mass. Rep.y 476.) 

So, a conspiracy against A is not sustained 
by proof of conspiracy against B or against the 
public generally. (See Wharton.) So, if a per- 
son be indicted for one species of killing, as by 
poisoning, ho can not be con rioted by eyidence 
of a species of death entirely different, as by 
shooting, starving or strangling. (1 Stuaellon 
Ctimei, 667.) 

Still less can a conviction be had by proof of 
an offense which is entirely different in char- 
acter. 

While upon an indictment for a murder a man 
may be convicted of manslaughter, the essential 
crime being the homicide, it is very plain that 
he could not be convicted of an assault, false 
imprisonment or abd^iction ; and upon a charge 
of conspiracy to murder, he could not be con- 
victed of conspiracy to imprison or to abduct. 

The same rule prevails in courts-martial. De 
Hart says (p. 864): " It is a distinction which 
runs through the whole criminal law, that it is 
enough to prove so much of the indictment as 
shows that the defendant has committed a sub- 
Hat^Uve crime therein specified; but the offense, 
however, of which he is convicted must he of the 
same class with that with which he is charged." 
The general principles of the common law on 
this subject are adopted in the military code. 

Let us next consider how far tribunals sit- 
ting by virtue of martini law can depart f^om 
the established law of the land in it« distinc- 
tions between crimes and in its scale of pun- 
ishments. 

Military law, says De Hart (p. 17), is a rule 
for the government of military persons only; 
but martial law is understood to be that state of 
things when, from the force of circumstances, 
the military law is indiscriminately applied to 
all persons whatsoever. And Greenleaf says 
(vol. 8, p. 469, etc.): "It [martial law] extends 
also to a greaU variety of cases not relating to 
the discipline of the army, such as plots against 
the sovereign, intelligence to the enemy, and 
the like. It is founded on paramount necessity^ 
and is proclaimed by a military chief, and when 
it is imposed upon a city or other territorial 
district, all their inhabitants and all their ac- 
tions are brought within the sweep of its do- 
minion." Almost everything in the shape of 
authority on the subject of martial law relates 
to that law as exercised in a foreign and hostile 
country. Even in that case it has certain lim- 
itations. 

General Halleck, in his work on international 
law and the laws of war, in treating of the 
effects of military occupation, says (chap. 82, 
- sec. 6): 

"Although the laws and jurisdiction of the 
conquering State do not extend over such for- 
eign territory, yet ih» laws of war confer upon 
it ample power io govern such territory, and to 
punish all offenses and crimes therein, by 
whomsoever committed. The trial and punish- 
ment of the guilty parties may be left to the 
ordinary courts and authorities of the country, 
or they may be referred to Bpeoial tribunala 
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organiied for that purpose by the Government 
of military occupation, etc. It must be re- 
membered that the authority of such tribu- 
nals has its source not in the laws of the con- 
quering, nor in those of the conquered State, 
but, like any other powers of the Government 
of military occupation, in the laws of war; 
and th aU eases not provided for by the laws ac- 
tually in force in the conquered territory , such tri- 
bunals must be governed and guided by the 
principles of universal public jurisprudence." 

This plainly implies that where the cases are 
provided for by the local law, that should guide 
in the administration of criminal justice. 

Professor Lieber, in his Instructions for the 
Oovemment of the Armies of the United States 
in the Fieldj adopted by the War Department, 
says: 

" Martial law in a hostile country consists in 
the suspension by the occupying military authority 
of the criminal and civil law and of the domestic 
administration and government in the oect^ied 
place or territory, and in the tuhstitution i^ ndU^ 
tary rule and force for the same, as well as in the 
dictation of general laws, <m far as military n^- 
cessify requires this suspension, tubstitutionf or 
dictation." 

And Benet, p. 14, thus lays down the rule: 

" Martial law, then, is that military rule and 
authority which exists in time of war in rela- 
tion to persons and things under and within the 
scope of active military operations in carrying on 
the war, and which extinguishes or suspends civil 
rights and the remedies founded on them, for the 
time being, so far as it may appear to be necessary in 
order to the full accomplishment of the purpose of 
the war, the party who exercises it being liable in 
an action for any abuse of the authority thus con- 
ferred. It is the application of military govern- 
ment — the government of force — to persons and 
property within the scope of it^ according to 
the laws and usages of war, to the exclusion of 
the municipal Government in all respects 
where the latter would impair the efficiency of mili- 
tary law or military action." 

The exercise of martial law is capable of 
being abused. It must, therefore, have some 
limits. It has no code but one single, vital, 
fundamental principle, which is alike its justi- 
fication and its limit; and that is, necessity — 
not state nor political necessity, but military 
necessity. It is the same principle announced 
by Sir Boyle Roche, a member of the Irish 
Parliament and a breeder of Irish bulls, who, 
in the debate on the suspension of the habeas 
corpus act, said " he was in favor of surrender- 
ing a part of the Constitution, and even the 
whole of it if necessary, in order to save the 
remainder." As this alone justifies the sus- 
pension of the civil law of the land at all, so 
that suspension can not be legitimately carried 
further than is necessary to the efficiency of 
miUtary action or military law — t. «., of the law 
governing the military force. 

If this is true of a military occupation of an 
enemy's country, how infinitely more binding 
in the case of martial law prevailing at home! 
When an enemy's country is conquered, all po- 
litical powers therein cease, and a suspension 
of judicial AinctionB also generally results. 
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There mast be offenses improTided for in sneh 
a state of things which can onlj be taken eog- 
nixance of by military eoorts established in 
Tirtue of the martial law, which is established 
and proclaimed by the rery presence of a hos- 
tile army. Of course, roTolts, insurreetions, 
and plots against the conquering power would 
be wholly unproTided for in the laws of the 
conquered State, and must be necessarily dealt 
with by martial law. But all this is different 
when martial law exists at home. Treason, 
conspiracy, murder, in short, erery crime, is 
already proTided for by the cItII law. When 
the law martial undertakes to deal with such 
offenses, it finds them already accurately de- 
fined in the written or common law of the 
land, and the appropriate punishment affixed 
by the same. It may find, and it certainly 
does find in the present case, legal courts duly 
constituted and in unobstructed operation. It 
inyades the domain of the latter, wrests fh>m 
them their jurisdiction, and seeks to deal with 
crimes which, I may say, it does not under- 
stand, for which it hss no definitions, no grad- 
uated scale of penalties. 

Clearly, nothing can Justify this but the 
most urgent military necessity, and the 
requirements of active miUtary operation mutt be 
the meature of thai departure from the civil laWj 
which would be legitimate and which could not 
be taken notice of subsequently, by that law, 
M an abuse. 

In a beleaguered city, under martial law, one 
who is detected in signaling the enemy, or do- 
ing any thing to cripple the defenders, secretly 
or openly, may be shot down without trial, or 
dealt with by a military commission in the 
most summary way. But no one would main- 
tain that such a commission could place a petty 
larceny, by a ciTilian, on the same footing as 
murder, and yisit it with the death penalty. It 
would be a criminal abuse of power, simply 
because wholly unnecessary to the efficiency of 
military operations. And even acts of mili- 
tary hostility, committed during a period of 
iuTasion and siege, could not, after the enemy 
is repulsed, the siege raised, the danger 
passed, be punished by summary execution 
without trial. 

The argument on this head may be summed 
np thus: The law of the land defines certain 
crimes. It establishes a distinction and grada- 
tion among them, and yisits them with appro- 
priate punishments. It also establishes the 
mode in which the accused shall be tried, and 
certain guarantees of fairness and justice. 
These distinctions between crimes and punish- 
ments and these (piarantees are the right alike 
of the innocent and guilty, the injured public 
and the accused. If it be absolutely necessary 
to the repulse of a foreign or the reduction of 
a domestic enemy, by the military power of the 
country, persons wiUiin the scope of its opera- 
tions may be both tried and punished in a man- 
ner different from the course of the civil law. 
But without such necessity they can not be so 
tried. And if the situation require such tricUj 
still, wii?iout tuch neceuity^ the military authority 
cofi not ignore hut mtut adhere (o, obeerve^ and be 
guided by the civil lawj in itt diitinctione between 



crMwet, emd m iU fUOMmt qf p w mtkmemL To Al> 
regard it without OTermling military most 
sity, is unnecessarily to inMnga publie aai 
priyate rights, and this is military oppwaiioa, 
which Professor Lieber says is not martial law, 
but is the abuse of the power that law oonfim^ 

Granting, then, for the sake of argomaMi 
that at the time of the Preaideni's awassini^ 
tion, when the rebellion was not yet anlKiiiod, 
when it was possible for its flickering and «i» 
piring hopes to be reriyed by this startUag 
eyent, when the mysterious plot soeoMd to %s 
aimed directly at the power of the €k>Tominoat 
to effect the purpose of the war, to Bnppnm 
the rebellion and perpetuate its own existano% 
it was necessary to employ the maehinory of 
martial law to pursue and bring to joatiee tko 
perpetrators of the murder, and on aoooont «f 
difficulties, supposed or real, in the trial of tho 
accused in a ciyil court, to sulijeet tbnn to a 
triiU by a military commission, still the qneo* 
tion recurs, how is this commission to dtti 
with the accused? Now that "grim-yisagod 
war hath smoothed his wrinkled front," t£al 
*' braised arms are hung up for monuments,'' 
that the only military actum in progress oon* 
sists in the disbanding and dispersion of tka 
national forces, that eyen the rancors of ciyil 
strife are yielding to an uniyersal aspiration 
for peace and ftratemal union, can any man, 
on his conscience, say, that any tmilUary m* 
gency requires this Commission to ignoro ike 
law of the land in regard to crimes and puft* 
ishments, to condemn and punish, as trsaaon, 
that which is not treason by the Constitution; 
to confound felonies with treason on the one 
side, or misdemeanors, on the other ; to try for 
one offense and conyict of another ; to inflict 
punishments disproportionate to the crime, in 
yiew of the proportion between them estab- 
lished by Che common law and uniyersal un- 
derstanding? Most clearly not. It will not 
do to assume that martial law, once conceded to 
be in force, has no limit. It is begging the 
whole question to assume that to concede the 
necessity of martial law is to concede the n^ 
cessity of all its rigors and harsh contrasta 
with the ciyil law. In the able argument of 
Judge-Advocate Burnett on the plea of juris- 
diction, on the trial of the Chicago conspii^ 
ators, he says: 

*' Martial law can never be restricted by any 
defined lines, because it is the law of necessity, 
the law of self-defense, of self-preseryation ; it 
is a law to meet the ezigeneicM and neeeentiet ef 
great, unexpected emergenciei in time of toar ; and 
whatever law or rule of action becomes neoea- 
sary to meet these emergencies is martial law.*' 

He also cites Professor Greenleaf^ who^ in 
speaking of the difference between martial and 
military law, says : 

*^The tribunals of both are alike bound by 
the common law of the land in regard to the rvies 
of evidence, as well at to other ndet qf law, so far 
at they are applicable to the manner of proceeding;'* 
and adds: **As, for illustration, martial law, 
as now being administered, is, giring theoe 
prisoners a fair, impartial hearing, aooording 
to the strict rules of the civil law, in all quea- 
tions of evidence, argument, eto^ it giyes thea 
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die benefit of oonnsel, of proeesees to compel the 
attendanoe of witnessee; it allows them a 
elear and public trial, in open day, before their 
peers, and before just and honorable men. Bat 
under other circumstances and greater emer- 
gencies, it might hare demanded that they be 
shot down in the streets, and without trial and 
without hearing, as in case they had gone for- 
ward in this conspiracy, attacked our camps, 
ondertaken to release our prisoners, and bum 
the city." 

Now, on what ground can martial law admit 
« trial at all ? On what ground can its courts 
be bound to obserre the common law rule of er- 
idenoe and proceeding? On no other but this: 
Ihat, by the law of the land, this is one of the 
rights of the accused of which he can not be 
depriyed, unless there be a military necessity 
for it. But what reason is there applicable to 
Ibrm, which does not apply, with ten-fold force, 
to matters of substance? If the accused is en- 
titled to be tried according to the forms of the 
common law, as far as applicable, how much 
more is he entitled to be judged and punished 
according to that law, where no departure ftrom 
it, in that respect, is required by any military 
emergency. 

But the (JoTernment officers seem to hare 
tasked their ingenuity to inyent a new species 
of crime— traitorous murder, traitorous con- 
sinracy — murder which is something more than 
murder, yet something less than treason; a 
hybrid between them, partaking of both. On 
the same principle, stealing a percussion cap, 
with intent to use it against the GoTernment, 
would be traitorous larceny, instead of petty 
larceny. And when we inquire by what code 
it is to be judged and punished, we are re- 
ferred to the common law of war. 

The common law <if war I What a conyenient 
instrument for trampling upon eyery constitu- 
tional guarantee, eyery sacred right of the citi- 
tenl There is no inyention too monstrous, no 
punishment too cruel, to find authority and 
sanction in such a common law. Is it possible 
that American citixens can be judged and pun- 
ished by an unwritten code, that has no defini- 
tions, no books, no judges or lawyers; which, 
if it has any existence, like the laws of the 
Roman Emperor, is hung up too high to be 
read? 

I deny that the common law of war has any- 
thing to do with treason, or anything traitor- 
ous, Of tucK Treason, in any shape, is an 
offense against the ciyil goyemment. The acts 
constituting the offiense are dealt with by mar^ 
tial law, not as treason, but only as they inter- 
fere with military rule and operations. Such 
offenses as those charged are unknown to any 
common law of war. In shorty the only com- 
mon law of war, which can be admitted in this 
country against ciTilians, Is the common law 
of the land, so far modified, only, as the mili- 
tary emergency of the hour requires. 

I conclude, then, that, Bup(posing this Com- 
mission to haye lawftil jurisdiction oyer the 
persons of the accused, for the purpose of try- 
iBg them upon this charge, stm the Commit- 
•ion are bound, in ascertaining the nature of 
tlie ofliRnse made out by the eridenoe^ if any be 



proyen, and in affixing a punishment to it, to 
follow and be guided by the law of the land, 
as administered in the ciyil courts. 

The application of these general principles 
I shall reserye until I shall haye discussed the 
eyidence. 

The eyidence offers a yery wide field to one 
inclined to collate, weigh, and comment on it, 
in detail, but I shall notice only so much as 
seems material to my case. 

First, then, what are some of the facts in re- 
lation to the alleged conspiracy? The assassi- 
nation of the President and other heads of 
Qoyernment, may haye been discussed in the 
South, as a measure of ultimate resort, to rt- 
trieye the fortunes of the Confederacy, when 
at their lowest ebb; the rebel agents in Canada 
may haye indiyidually signified their approyal 
of the measure, in the abstract, long since; 
but I undertake to maintain, upon the eyidence^ 
that there neyer was any final determination 
on the part of any person or persons, with 
whom any of these accused can possibly be 
connected, actually to attempt the life of the 
President, or other fiinctionary, until a few 
days — about one week — ^before the murder; that 
no conspiracy for that object, such as is charged 
against the accused, was formed, or, at least, 
1^ any actiye existence, at any time during 
the month of March, as imputed in the charge 
and specification; and that if any conspiracy 
had eyer been organiied, for such object, at an 
earlier period, it didAot contemplate the eyent, 
otherwise than contingently, and upon a con- 
tingency which neyer arriyed until the period 
I haye named, and was, meanwhile, completely 
in suspense and abeyance. 

The specification imputes that the accused 
were incited and encouraged to the murder by 
Dayis, Thompson, Clay, and others, and this is 
of the yery essence of the charge. 

The theory of the prosecution is, that Booth, 
who is acknowledged to haye been the head, 
and Aront, and soul of the conspiracy, if there 
was one, was only the hireling tool of these 
rebel emissaries. I think he was probably 
something more, but it will not yary the resulU 
I think he was probably actuated not only by 
the sordid hope of reward, but by a misguided, 
peryerted ambition. Of moderate talents, but 
considerable ambition, of strong will and pas- 
sions, and high nenrous organisation, accus- 
tomed to play parts, and those of a tragic 
character, he had contracted peryerted and 
artificial yiews of life and duty, and aspired 
to be the Brutus, in real life, that he had been 
or seen on the boards. He well knew, how- 
eyer, that the act he contemplated would be ex- 
ecrated all the world oyer, except, pottib^, 
among those whom he intended to serye. There- 
fore, whether pecuniary reward or false glory 
was his object, he could hope for neither until 
he was secure of their approbation. Whateyer 
his principle of action, he was wholly without 
motiye for so desperate an undertaking until 
he had, or supposed he had, the approyal of the 
rebel authorities. When does the eyidence 
tend to show that this was giyen? On this 
subject three principal witnesses haye testified 
for the Qoyernment. None of them carry ikr- 
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ther bftok than January last, the date when 
eyen an indWidaal approTal of the scheme of 
assassination was expressed by any of the 
rebel agents in Canada. The first witness, 
Richard Montgomery, represents Jacob Thomp- 
son as saying, in the summer of 1864, that he 
had his agents throughout the Northern States, 
and eould^ at any time, hare President Lincoln, 
or any of his adTisers, pat out of the way. But 
it was only in the middle of January last that 
Thompson informed him that a distinct propo- 
sition for the President's assassination had 
been made to him, and that he was in faTor of 
it, but was determined to defer his answer until 
he had consulted his Goyernment at Richmond, 
and he was then only waiting their approval. 
Although the witness was in constant inter- 
course with those men in Canada, going back 
and forth, until shortly before his testimony 
was giyen, he was not able to slate when these 
rebel agents considered themseWes authorised 
to act in this matter. But in a conyersation 
with Tucker, a few days after the assassination, 
the latter said, "it was too bad that the boys 
had not been allowed to act when they wanted 
to," which would indicate that the approval 
waited for from Richmond was not received in 
time for earlier action, and this the witness 
distinctly states to be his impression. He in- 
ferred from Tucker's remark that the approval 
had been received, and that the attempt had 
been delayed for its arrival. 

In all this, Montgomery agrees exactly with 
Conover. The latter states that Thompson 
spoke to him in February on the subject of the 
removal of the President and others from office, 
by killing them, and offered him the chance of 
immortalizing himself and saving the country 
by embarking in the enterprise; that these 
conversations were repeated all through the 
month of February, and in that month he 
stated he was awaiting dispatches from Rich- 
mond. The witness inquired if he thought the 
plan would receive the approbation of the Gov- 
ernment at Richmond, and Thompson replied 
that he thought it would, but he would know in 
a few days. The witness knew nothing of the 
arrival of such dispatches, until about the 6th 
or 7th of April, when Surratt arrivc<l in Can- 
ada with dispatches from Mr. Benjamin and 
Mr. Davis. The witness was present in Thomp- 
son's room, with Surratt, when Thompson laid 
his hand upon the pipers, brouflrht by the latter 
from Richmond, and said, ''This makes the 
thing all right," referring, a«? the witness says, 
to the astient of the Richmond authorities, that is, 
to the assassination projoct. On cross-exam- 
ination the witness says distinctly that he un- 
derstood this to be the first ofHrial approval they 
had received from Richmond of the plan to atsaa- 
nnate tke President, and he knew of no other. 

And this evidence, as far as it fixes the date 
of Surratt's ifrrival in Canada, and its probable 
object, is corroborate<l by Weichmann, who has 
testified that Surratt arrived in Washington, 
from Richmond, on the 3d of April, with money 
in his pocket, and professing to have seen Ben- 
jamin and Davis, and to have been assured by 
them that Richmond would not be evacuated, 
and that he left, on the same evening, for Mon- 



treal, where he would probably arrire on the 

6th or 6th. 

There is an apparent diserepaney betweea 
the testimony of Dr. Merritt and that of Gono- 
ver, which I here proceed to notice. 

He represents that he was present at a meet- 
ing of a number of the rebel emissaries, is 
Montreal, in the middle of February last, st 
which Gkorg^ N. Sanders, after discussing the 
projected assassination, read a letter which he 
said he had received from "the President of osr 
Confederacy," meaning Jefforson Davis, ex- 
pressing approbation of whatever measures 
they might take to aecomplish the object. Cos- 
over, on the other hand, had had eonversatioaf 
with Thompson all through the month of Feb- 
ruary, and no dispatches had then arrived of 
the purport stated by Merritt. But that Mer» 
ritt is wholly mistaken, and his testimony 
wholly unreliable, in this particnlar, is clear, 
from several considerations: 

First The witness did not read the letter, 
nor does he pretend to repeat its language, nor 
can he distinguish very clearly between the 
language of Uie letter and that of Sanders 
himself. He says, at first: "Which letter just- 
ified him (Sanders) in making sny arrange* 
ments that he could to accomplish the object.** 
This was the witness' construction of the let- 
ter, not its terms. When asked for its lan- 
guage he could not give a word of it, bnt said 
it was in substance, "That if the people in 
Canada and the Southerners in the States were 
willing to submit to be governed by such a ty« 
rant as Lincoln, he did not wish to recognise 
them as friends or associates, or something 
like that." This was the whole of the witness* 
unprompted account of the substance of the 
letter. He is asked, however, the leading 
question, "And you say that in that letter he 
expressed his approbation of whatever meas- 
ures they might take to accomplish this object?" 
To this he answers, "Yes." But he had said 
nothing of the sort. He had merely said that 
the letter justified such measures. Still later he 
says: "When he (Sanders) read the letter he 
spoke of Mr. Seward, and / inferred that that 
was partially the lanffvage of the Utter ; I think 
it wasj that if tfiose parties, the President^ Vice- 
President and Cabinet, or Mr. Seward, conld 
be disposed of, it would satisfy the people pf 
the North that they (the Southerners) had 
friends in the North, and that a peace could 
be obtained on better terms than it could other- 
wise be obtained," etc. It will be found that, 
in the course of his testimony, he gives three 
different versions of the substance of the letter. 
He does not pretend to say the assassina- 
tion was mentioned, in terms, in the letter, 
and he is evidently unable to distinguish 
clearly between the language of Sanders and 
that of Davis, and, on the whole, we are left in 
complete uncertainty whether we have the con- 
clusions of the witness or those of Jefferson 
Davis. 

But, secondly, it is perfectly certain that Jef- 
ferson Davis never would have written such a 
letter as this is described to be, to George N. 
Sanders. It is apparent, fh>m the whole testi- 
mony, that Jacob Thompson and Clemest C 
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Clay were the principal emiBsaries of the rebel 
Goyemment in Canada. They represented 
themselTes to Montgomery to be inToeted with 
ta\l powers to do anything they might deem 
expedient for the benefit of ^eir cause. Thomp- 
son seemed to hsTC had the principal financial 
agency, though Clay is also said to haye had 
the fUnds used in the firontier raids. Thomp- 
son certainly was the controlling authority in 
regard to the assassination; the proposition 
was made to him, he consulted his Goyernment 
and expected their approyaL No others than 
these professed to haye any authority or con- 
trol oyer the frontier operations ; and Sanders 
eyidently acted a subordinate part and had 
the entire confidence of no one. Clay describing 
him as a yery jfood man to do their dkrty work, 
but not one to whom eoerythin^ eould be eafeVy 
commutUeated, It was, therefore, of all things, 
one of the most unlikely, that a dispatch, so 
important as the one described by the witness, 
would be addressed by Dayis to Sanders. 

Thirdly. It was equally unlikely that Thomp- 
son and Clay would not eyen be priyy to the 
fact, but would be actually excluded from 
the confidence of Bayis and Sanders. And 
yet, if the witness is correct, this is the case. 
For when he is called on to repeat the names 
of those present at the meeting at which San- 
ders.read his confidential missiye, he names ten 
persons, but omits both Thompson and Clay. 
in proof that this omission was intentional and 
not accidental, it is to be noted, that the wit- 
ness afterward spoke to Clay in Toronto about 
the letter Sanders had read in Montreal, and 
states, as a noteworthy fact, that Clay seemed 
to understand the nature and character of the 
letter, which remark would neyer haye occurred 
to the witness, had Clay been present and heard 
the letter read, and handled and perused it 
himself when it was passed round at the meet- 
ing, as he says it was. 

But finally, on this head, the testimony of 
this witness, as to the subsequent proceedings 
of the rebel agenta, clearly corroborates Con- 
oyer. It is clear, that no steps were taken on 
the strength of this letter of Dayis, in pursu- 
ance of the object supposed to be sanctioned by 
it, for nearly two months afterward. But the 
witness Merritt states, that he was in Toronto, 
on the 6th and 6th of April ; that on the 6th, 
he met Harper and seyeral other rebels, and 
Harper told him they were goins to the States, 
and were going to kick up the damnedest row 
that had oyer been heax^ of yet, and after- 
ward said, that if he [the witness] did not 
hear of the death of Old Abe, of the Vice- 
President, and of General Diz in less than ten 
days, he might put him [Harper] down as a 
<lamned fooL He afterward ascertained that 
Harper had in fact left on the 8ih of April for 
the States. 

Now, it will be remembered that, according 
to Weichmann, Surratt passed through Wash- 
ington on the 8d of April for Canada, where 
lie probably arriyed on the 6th, and that, on 
the 6th or 7th, according to Conoyer, Jacob 
Thompson spoke of the dispatches carried by 
him as conyeying the needftil authority. This 
ikct could easily be communiMted, l^idegraph, 



to the rebels in Toronto, and there is a perfect 
correspondence between their declarations and 
actions, on the 6th of April and after, and Con- 
oyer's story, that the sanction of the Richmond 
authorities to the assassination scheme was 
communicated, for the first time, in the dis- 
patches carried by Surratt to Canada, about the 
6th of April. Thus, in the end, there is seen to 
be a substantial accord between all the three 
witnesses, on the important question, when the 
formal sanction of the Richmond authorities 
was receiyed in Canada, and when, consequent- 
ly, for the first time, they were in a condition 
to giye their formal and official approyal to 
the proposed assassination. 

By whom the proposition was originally 
made to Thompson is inyolyed in profound mys- 
tery, or, at most, is left to conjecture. If it 
came from Booth, both his conduct and that 
of the rebel band in Canada show that it was 
a mere offer, unaccepted, unacted upon, and 
that ita acceptance, and the granting the au- 
thority it inyited, was an open question, from 
the month of December to the 6th of April. 
Booth was reported to haye been in Canada in 
the fall, and as late as December last, but since 
that time none of the testimony shows any 
immediate intercourse between him and the 
rebel emissaries there. And although H^rper^ 
Caldwell, and Randall, and Ford are mentioned 
by Merritt, as parties whom he understood to 
be implicated in the plot, we hear, of no stir or 
actiyity among them until the 6th of April. 
It seems, therefore, yery clear, upon this tes- 
timony, that this date was the earliest period 
at which any positiye design was formed for 
the assassination. 

The testimony of Mrs. Mary Hudspeth may 
seem to conflict with this theory, and, therefore, 
requires 'some examination. That she is sin- 
cere in her statements, I haye no reason te 
doubt; but that she is mistaken seems to me 
yery probable. In the month of Noyember 
last, she saw two strangers, whom she had neyer 
met before, and has neyer met smee, in a street 
car in New York city, one of them diaguised 
by false whiskers. Some six months afterward, 
she is shown a photograph taken of Booth, 
without disguise, and undertakes to recognise 
it as that of one of the persons in question. 
This is one improbability in her story. Again, 
she represents that they had an earnest con- 
yersation, one stating that he would leaye for 
Washington on the second day aft«r, and the 
other being yery angry that it had not fallen to 
him to go to Washington ; and all this in a car 
which she represents as crowded — a second 
improbability, if the conyersation was serious. 
Next, these important letters are dropped care- 
lessly on the floor and left there. The conduct 
of these men would seem to justify the judg- 
ment Gen. Dix was half inclined to pronounce 
on the transaction, y it.: that it was a hoax got 
up for the Sunday- Mercury ; particularly, when 
we consider that, though one of the letters looks 
in terms to immediate action, yet nothing fol- 
lowed haying the remotest reference to the sub- 
ject matter, for fiye months afterward. 

But let us compare dates. Mrs. Hudspeth 
fayt the circumstanee the relates occurred os 
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the day when Gknerml Butler left New York. 
Major Eckert says the order to leaye New York 
was sent to General Batler on the 11th of No- 
yemher; that he applied for permission to re- 
main until the next Monday, whioh was the 
14th. The inferenoe would be that Oeneral 
Butler left on the 14Ui, and thai Bfrs. Hudspeth's 
adventure occurred on that day, and, as one 
of the parties she speaks of was to leaTO for 
Washington on the seoond day after, Wednes- 
day, the 16th, would be the day fixed for his 
departure. But a little uncertainty is thrown 
upon this by the dispatch of Oeneral Dix, of 
the 17th, to C. A. Dana, Esq., in whioh he says: 
" The party who dropped Uie letter was heard 
to say he would start for Washington on Friday 
night." This would be the 18th. If; then, 
Mrs. Hudspeth is correct m saying that one of 
the parties said he would leare for Washington 
the day after to-morrow, and so reported to 
Cteneral Dix, and he properly understood her, 
it must hsTe been on Wednesday, the 16th, that 
the meeting in the car occurred, and either her 
recollection is at fault, as to date, or General 
Butler left on the 16th instead of the 14th. At 
all CTcnts, we are safe in fixing either the 14th 
or 16th as the date of the occurrence ; no cti- 
dence points to any other date. Now, if we turn 
to the testimony of Mr. Bunker, clerk of the 
National Hotel, we will find that Booth arriTod 
in Washington and registered at that hotel on 
the 14th of t^oTember, and left again on the 
16th. 

If he arriyed here on the 14th, he could not 
possibly hsTC been riding in a street car in 
New York, at an hour when the brokers' offices 
were open, to one of which Mrs. Hudspeth was 
then going with some gold, and the fact is also 
inconsistent with the declaration made by the 

«arty at the time, that he was to leaye for 
Tashington two days after; and again, if 
Booth started from Washington on the 16th, as 
the National Hotel book shows he did, it was 
equally impossible for him to have had the 
pleasure of Mrs. Hudspeth's company, in the 
street cars of New York, on the same day in 
business hours ; for eyen Sir Boyle Roche de- 
clared that nothing could be in two places at 
the same time, except a bird. I conclude, there- 
fore, that this was a case of mistaken identity, 
like others which haye been deyeloped in the 
course of this trial — that Mrs. Hudspeth is 
wholly mistaken in identifying Booth as the 
person encountered by her in the car; and if 
this be so, then her eyidence does not point to 
anybody now under accusation, and is wholly 
immaterial; and if it ftirther be judged proba- 
ble, as it seems to me to be, that the occurrence 
testified to was designed merely to mystify the 
public, its yalue as eyidence in this case, of 
course, falls below i ero. 

But if the letter found by Mrs. . Hudspeth 
had a serious character, and the individual 
who dropped it was really Booth, what then ? 
It says, among other things, '* The English gen- 
tleman, Harcourt, must not act hastily — re- 
member, he has ten days." Again, " Do any- 
thing but fail, and meet us at the appointed 
Slace mthin the fortmghi" Whatever the plot 
arkly alluded to, its eompUU eonntmmatUm 



witkm tm dajf* or afcrtrnglU is clearly eontefli- 
plated. Now, this is no such conspiracy as 
the present charge is intended to embrace; for 
, the eyidence for the Goyemment shows that 
• the rebel authorities, at a much later period, 
I had not incited and encouraged or eren q^ 
proved formally any plot of assassination, but 
instead, that the proposition had been made 
to them and was only held under adviaement. 
No such plot had been sanctioned by them in 
November, and it is such a plot only that this 
charge deals with. If there really was any 
such plot as the letter hints at^ it eyidently 
failed and was abandoned, for it was to be con- 
summated within ten days. Nothing was done 
in furtherance of the design, and in Decem- 
ber we find Booth, according to Cleary't infor- 
mation to Montgomery, a$ain ta Cknada, 

Again, it does not appear firom the eyidenee, 
as fkr as I remember, that as early as Novem- 
ber. Booth was even acquainted or had any in- 
tercourse with Payne, Atserodt, Herold or Snr- 
ratt, who are evidently considered by the Goy- 
emment his principal accomplices in the erira* 
which is the subject of this charge. On the 
contrary, it is shown, as to Surratt, by the Goy- 
emment witness, Weichmann, that Booth was 
only introduced to him on the 16th of January 
last. If; therefore, the letter found by Mrs. 
Hudspeth tends to show any conspiracy exist- 
ing as fkr back as November, looking to the 
murder of the President, it must have been a 
conspiracy wholly different from that with 
whioh these accused are charged— one whioh 
wholly failed or was abandoned itnudiaidif ; 
and, therefore this evidence is not inconsistent 
with the theory I have announced, that there 
was no active, living, breathing conspiracy in 
February or March, or until April, and no de- 
termination by any one, connected with any 
conspiracy, to assail the life of the President 
or of other heads of Government. This, then, 
I take to be incontrovertibly established by the 
evidence on the part of the (Government. 

But in the interval between the proposition 
said to have been made in or before January, 
1865, to the rebel agents in Canada, to fiasassi- 
nate the President and others, and the formal 
sanction to the scheme in April, what was 
brewing ? 

It is evident that in this interval Booth was 
revolving and maturing another project, of an 
entirely different character; one which, as be- 
tween two hostile nations, was perfectly legiti- 
mate, and involved no breach of the law of na- 
tions, and one which the Confederate authori- 
ties had as much right to attempt as they had 
to do anything within the soope of belligerent 
rights, and one to which the special sanction of 
the Richmond authorities was wholly unneces- 
sary. That was the capture of the President, and, 
perhaptj others^ and their ahdueticm to Eichiaumd^ 
with a view of forcing an exchange <^ prtMonen, 
The scheme, though not innocent, might almost 
be called harmless, from its perfect absurdity 
and impracticability. But Booth had become 
possessed with the idea, and was a monomaniac 
on the subject. He would admit no difficulties, 
and, like a madman, sought to dragoon his 
friends into the scheme with threats of ruin and 
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•Ten death. Al this if proTed by the testimony 
of the GoTeniment witness, by Booth's deolaim- 
tions, made in the lirosecntion of hie design, in 
the yery act of enlisting adherents for his 
project, or rather, I should say, of eomeripimg 
them, for cajolery was less a. means and instru- 
ment, than threats, of effecting his object. 

Samuel Knapp Chester testifies that about the 
24th or 25th of Noyember, Booth took a walk 
with him in New York, and told him he had a 
big speculation on hand, and some time after 
repeated the statement; that still later Booth 
wrote to him ft'om Washington that he was specu- 
lating in farms in Lower Maryland, in which he 
was sure to coin money, saying that the witness 
must join him ; that late in December w early m 
January, he walked with the witness in an un- 
firequented portion of Fourth street, in New 
York, and there disclosed the nature of the great 
speculation he was engaged in; that it was a 
large conspiracy to capture the heads of the 
Goyemment, including the President, and to 
take them to Richmond. He assigned to Ches- 
ter the part which he wished him to perform, 
threatened to implicate him in it anyhow, and 
that if he attempted to betray the plot he would 
be hunted down through Ufe. Subsequently, 
in January, Booth wrote seyeral times to Ches- 
ter, and remitted money to him, urging him to 
oome to Washington. Still later, he saw Ches- 
ter in New York in February, and repeated his 
solicitations, and spoke of his efforts to engage 
one John Matthews in the enterprise, saying 
that he would not haye cared if he had sacrificed 
him, in consequence of his refusal to join him, 
M he was a coward, and not fit to liye— all 
which indicates the insane state of Booth's mind 
on this subject. Subsequently, the witness 
states. Booth told him he had giyen up the par- 
ticular prmect of capturing the President and 
heads of Goyernment, and thai it had fallen 
through m eoneequence of eome qf the parUee haeh- 
wg out. Still later, he informed him that in eonee^ 
quence qf <Am, he wat telling ojf the horeee he had 
bought for the purpoee. When was this project 
giyen up? The witness thought he was so in- 
formed in February, but we riiall see that he 
was mistaken in the month, both by the date of 
the sale of the horses and the date when some 
of the parties backed out. Who were the parties 
that backed out? Booth did not giye their 
names, but this omission is supplied by the 
statement of Arnold, made after his arrest, 
which was elicited trom the Goyemment wit- 
ness, Eaton G. Homer. From this it appears, 
that on the 1st of April, Arnold went to Fortress 
Monroe to accept a .situation. Some time before 
that — the witness can not remember whether it 
was a week or two or three weeks — he attended 
a meeting in Washington, in reference to the 
projected capture of the President, in order to 
take him South, and thereby compel the (Goy- 
ernment to make an exchange of prisoners. Ar- 
nold declared that he would withdraw from the 
scheme unless it was effected that week, where- 
upon Booth threatened to shoot him. Arnold 
oonsidered the scheme impracticable, and did 
withdraw, and had nothing more to do with it, 
snd Booth told him to seU the arms that had 
boon fkimished him, or do whftt ht chose with 



them. It has been proTod, bj Mrs. Van Tyne, 
that Arnold gaye up his room at her house about 
the 18th of March, and by other witnesses, as 
we shall hereafter see, more at larg^, that he 
left Washington finally on or before the 20th of 
March. So that, according to his confession, he 
was the party, or one of the parties, who backed 
out trom this insane scheme of capture, and it 
must haye fkllen through and been abandoned 
somewhere about the middle of March. This is 
corroborated by other eyidence. Welch mann 
shows that on a certain day, which at first he 
could not fix with certainty, yacillating be- 
tween the 18th and 25th, but which he finally 
fixed to be the 16th, Booth, Payne and John 
Surratt came into Mrs. Surratt's in a state of 
great anger and excitement, and Surratt ex- 
claimed, ** My prospects are gone, my hopes are 
blighted ; I want something to do. Can you get 
me a clerkship V* Booth and Payne manifested 
similar excitement, and all three went off to- 
gether. On Surratt's return he informed tho 
witness that Payne had gone to Baltimore and 
Booth to New York. By the hotel register it 
appears that Booth did leaye on the 21st. All 
this demonstrates that at this time some mys- 
terious scheme of theirs had failed. The sale of 
the horses is another circumstance. Surratt 
had told Weichmann that he had two horses, 
which he kept at Howard's stable, which Booth 
afterward told him were his. From the testi- 
mony of Brooke Stabler, who kept Howard's 
stable, it appears that on the 29tli of March, 
Booth paid the liyery of these horses for the 
month, and that Ati erodt, who had been allowed 
before the use of the horses, took them away on 
the 81st, and shortly after brought them back, 
at different times, separately, for sale. This, 
then, was about the period when Booth most 
haye informed Chester he was selling off his 
horses, and the backing out of parties to the 
abduction scheme, and its consequent falling 
through and abandonment must haye been 
shortly before, and about the middle of March. 
We shall see hereafter that Booth still clung to 
this project all through the month of March, 
and made one or two spasmodic efforts to rally 
his forces, but without success. The abandon- 
ment and failure were complete about the mid- 
dle of that month. On the 1st of April, Booth 
went to New York and was there a week, eyi- 
dently haying then finally abandoned the scheme 
of capture. According to Conoyer, this schemeof 
capture had been talked of inCanada in the month 
of February. It is probable, howeyer, that it was 
deemed too impracticable to attract much atten- 
tion. In fact, its failure might easily haye been 
predicted. It was only necessary for the parties 
concerned to assemble and arrange to put It 
in motion, for the whole thing to fall to pieces, 
and tliis was exactly the result of the first gen- 
eral meeting of the conspirators. But Booth 
adhered to it with the infatuation ef a half in- 
sane man, which both his original conception of 
and his mode of prosecuting this scheme, proye 
to haye been. 

But suddenly the scenes are all shifted, and 
the curtain rises upon a new drama, a bloody 
tragedy. On the 8d of April, during Booth's 
aboenoe, John H. Somtt arriyss in Waahiaf 
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ton with these ominous dispatches from Rich- 
mond, freighted with doom to the unconscious 
Tictim of all these contrivanoesi and with ruin 
and infamy to all the authors of his fate. Booth 
was then in New York. Bunker shows that he 
left the National on the 1st, and Chester saw 
him in New York on the 7th. Surratt started 
for Montreal, and probably saw Booth on the 
way, or else he receiTed news from Canada 
after Surratt's arriTal there; for he came to 
Washington on the 8th, and the hellish plot of 
murder must hare been concocted, and all its 
details arranged by him, between that time and 
the moment of its execution. In its execution, 
not a single trace is seen of any of the Cana- 
dian rebels, nor is there the slightest ground 
furnished by the OTidence, for belioTing that 
more than three or four persons, besides Booth 
himself, were immediately concerned in the 
commission of the crime. 

Now, what part had Arnold or 0*Laughlin 
in the final tragedy 7 As to Arnold, the matter 
seems too plain for doubt or argument. Mrs. 
Van Tyne shows that he gave up his room at her 
house about the 18th or 20th of March, liis 
brother, William 8. Arnold, met him on the 
way to his house, in Hookstowu, on the 2l8t, 
where he remained till Saturday, the 26th. On 
the afternoon of that day, he went to Baltimore 
with the sape brother, supped with him, and 
slept in the same room with him, and returned 
with him to the country on the following morn- 
ing. He there remained until Tues^lay or 
Wednesday, the 28th or 2'Jth, when be returned 
to Baltimore, and on the way stopped at the 
house of another witucss, Miss Minnie Pole. 
On the 30th and Slat, Thurs^lay and Friday 
nights, he was at his father's house, and his 
brother, Frank, slept with him, William also 
sleeping in the room, on Friday night. On 
Saturday morning he went to the country with 
his brother, returned in the middle of the day, 
and on the same afternoon went to Fortress 
Monroe. He had previously made application, 
by letter, for a situation there. The testimony 
of his brother, as to his stay in the country, is 
confirmed by that of Jacob Smith, a neighbor. 
Then it appears from the testimony of Mr. 
Wharton, who employed him as clerk, and of 
Charles B. Hall, a fellow* clerk, that he was 
constantly in the store at Fortress Monroe, in 
daily attendance, and faithfully discharging 
his duty, from the time of his arrival, the 2d 
of April, to the 17th, the date of his arrest. It 
was, therefore, physically impossible for him 
to participate in the murder or assaults in 
Washington. Nor is there the slightest evi- 
dence, or even pretense, that ho had any part 
to perform, in the execution of the deadly plot, 
at Fortress Monroe^ or was otherwise engaged 
there, than in the peaceful duties of his clerk- 
ship. 

The case of O'Laughlin is equally free from 
doubt. The specific charge against him is, that, 
in pursuance of the general design of the con- 
spiracy, he did, on the nights of the 13th and 
14th of April, lie in wait for General Grant, 
with intent then and there to murder him; and 
the whole evidence on the subject shows a mis- 
take of identity that would be ridiculous but 



for the serious conseqaenoes it involTM to tkt 
accused. On the evening of the 13th, a large 
crowd assembled in front of Secretary Stan- 
ton's, in compliment to him and General Grant 
About half-past ten o'clock, and while the crowd 
were still there, according to Mr. David Stan- 
ton and Major Knox, a stranger inquired of the 
latter where the Secretary was, and afterward 
lounged into the hall and peered into the par- 
lor, and, on being questioned by Mr. David 
Stanton, repeated his inquiry, and being told 
that the Secretary was on the steps, and being 
requested to leave, quietly walked out. Neither 
of these witnesses has any recollection that 
General Grant was inquired for at all. Why 
the Government, with this information, did not 
charge the lying in wait to have been for Sec- 
retary Stanton, is a matter of astonishment 
The whole evidence applicable to General Grant 
is that of Mr. Stanton's messenger, John G. 
Hatter, who simply relates that about nine 
o'clock, or a little atler, a man approached him, 
on the step, and inquired for Grant, and, on 
being told that he could not see him, walked off. 
This was, probably, some half-intoxicated and, 
perhaps, half-demented stranger, who was ac- 
tuated by the same curiosity that brought a 
large part of the crowd assembled there on thai 
occasion, and, but for the tragedy of the next 
night, the circumstance would never have been 
thought of again. But when the President was 
shot, Mr. Seward was assaulted, and the Vice- 
President apparently waylaid, it naturally oo- 
currcd to every one that the members of the 
Cabinet had, probably, all been exposed to the 
common danger, and the afifair of the mysteri- 
ous stranger's visit was recalled, and when 
Booth was discovered to be the assassin of the 
President, and his associates were arrested, 
these witnesses went to examine them with a 
natural suspicion of finding among them a 
would-be assassin of Secretary Stanton or Gen- 
eral Grant. Mr. David Stanton recognized 
O'Laughlin as the man on the monitor, although 
he says he had a very indistinct view of him, 
because it was so dark. Major Knox and Hat- 
ter visited him in prison, and both under the 
same conviction that the person seen at Mr. 
Stanton's must have had something to do with 
the conspiracy, undertook to identify the ac- 
cused as the man. Two of these witnesses 
describe his coat as a black dress coat, and oue 
as a frock; all say he had black pants. None 
of them had ever seen the individual before. 

This is only one of several instances of mis- 
taken identity exhibited in the trial. Dr.Merritt 
located Herold in Canada, where he never was 
in his life, from the 15th to the 20th of Febru- 
ary, when he was clearly proved to have been 
here on both those days, collecting rent, and 
signing his own name to the receipts. Th^ 
same thing occurred in regard to Dr. Mudd, 
whom Evans swears to having seen in Wash- 
ington on the 1st, 2d or 8d of March, whereas, 
he is proved to have been many miles distant 
on each of those days. 

But this whole story about the lying in wait 
for General Grant is blown to the wind by the 
testimony of the defense. Let us trace the ac- 
cused by the light of this testimony. In the 
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ifrai place, he was inyited, with two others, 
Murphy and Early, by Ensign Henderson, to 
come to Washington, on Thursday, the 18th of 
April, the occasion of the general illumina- 
tion. This is sworn to by all three of these 
parties. They arrired in Washington between 
fire and six o clock, and first stopped at Bull- 
man's Hotel. While one of the company stopped 
to be shaved, the accused went with Early to 
the National Hotel, and there inquired for 
some person, and, perhaps, went in search of 
him, but returned to the door in from three to 
fire minutes. This is proven by Early. The 
accused stated to Henderson afterward that he 
had been to see Booth, but not whether he had 
seen him; and there is no proof that he had, 
but the contrary is sufficiently shown by the 
short time spent in the hotel. The accused and 
Early then returned to Bullman's before Hen- 
derson had finished shsTine, and there rejoined 
him and Murphy. This ib sworn to by all 
three-— Murphy, Early and Henderson — and 
Murphy says that Early and the accused were 
not gone more than five or six minutes. They 
then lounged up Pennsylvania aTcnue, and 
went into Welcher's saloon. These details are 
giyen by both Early and Murphy, and though 
Henderson is more general, he confirms them, 
as to the accused haying been in company, all 
the time, with these parties. Leaving Welcher's 
about eight o'clock, they returned to Bullman's, 
and were shortly after joined by Daniel Lough- 
ran, who is now added as a fourth witness. 
The whole ^irty of five then strolled up Penn- 
sylyanla afenue to look at the illumination. 
They all agree as to having passed Seventh 
street. Those not residing here, and not fa- 
miliar with the streets, speak only of going a 
little beyond Seventh,, but Loughran, who re- 
sides here, fixes the end of the walk at Ninth 
street, and all agree that they did not go be- 
yond it. They then turned back. Henderson, 
Early and Loughran all fix the hour of this 
movement to be nine o'clock, about. Loughran 
Rooked at his watch, because he wished to go as 
far as the Treasury, and some of the party re- 
marked that it was too late. They then went 
to the Canterbury Music Hall, and remained 
about an hour or three-quarters, which brought 
them to about ten o'clock. All four swear that 
O'Laughlin went there with them, and re- 
mained with them, and returned with them to 
Bullman's, after stopping at the Metropolitan, 
about ten o'clock — a little sooner or later. 
There they remained from half an hour to an 
hour. At half-past ten, Grillet passed with a 
lady, and shortly after eleven o'clock returned, 
found them in the same place, and joined them. 
He, Early, Murphy and Loughran mention the 
circumstance, and this brings a fifth witness 
on the stage. In addition to these, Purdy, the 
ma9ager, and Giles, the bar-tender of Bull- 
man's Hotel, both swear that he was at the 
hotel, one fixing the hour at about ten, and the 
other at about half-past ten, and remained 
with the other parties until after eleven. Here, 
then, are seven witnesses, of whom four swear 
they were in company with the accused at t)ie 
hour fixed by Hatter of his waylaying General 
Grant at Mr. Stanton's, and all the evening af- 



terward, and that they were not for a moment 
nearer to Mr. Stanton's than a point which 
must be a full mile distant, and their testimony 
is added to by three other witnesses, making 
seven, who locate the accused still farther on 
from the scene of his supposed murderous d^ 
signs, between the hours of ten and eleven 
o'clock, when the other Government witnesses 
profess to have seen him. Six of the party 
were with the accused until between twelve 
and one o'clock that night, and the casual ac- 
cessions to the company having left, the ao« 
cused, Henderson, Murphy and Early, accord- 
ing to their concurrent testimony, retired, at 
the Metropolitan Hotel, toward two o'clock in 
the morning. On Friday morning the accused 
was roused by Early and Henderson. The 
same party of four breakfasted at Welcher's. 
and strolled on the avenue to the National 
Hotel, and entered there about nine o'clock. 
There the accused went up stairs in search of 
Booth, and, as he did not return for some time, 
a half or three-quarters of an hour, the party 
left, thinking he might have gooe to Bullman's. 
Not finding him there, they returned to the 
National, and sent up their cards to Booth's 
room, but no one was there. The cards being 
left at the office, they returned to Bullman's, 
where they were joined by the accused in about 
an hour. This would be in the neighborhood 
of eleven o'clock, and the accused then stated 
to Henderson that he had not found Booth, that 
he was out. All the rest of the morning the 
accused was in company with all three of his 
friends, and, in the afternoon, he only parted 
with the others, to go with Early, between four 
and five o'clock, to visit a lady. Early speaks 
fully of this, and Henderson says he was with 
the accused all day, except a part of the after- 
noon, when he went off with Early. Early and 
the accused paid the visit, and returned about 
six o'clock, and rejoined the others at the. hotel 
(Bullman's). So Early states, and HendersoB 
confirms it, and Murphy states that he was 
>iwith them until eight o'clock, when they went 
to supper, and he parted with them until next 
day. Meanwhile, Early, Henderson and the 
accused went to Welcher's to supper, and r^ 
turned to Bullman's, where they remained 
until after the news of the President's assas- 
sination. Early does not remember how late 
this was, and does not remember the hour of 
O'Laughlin's leaving there with Fuller; but 
Grillet, Purdy, Henderson, Fuller and Giles all 
swear that O'Laughlin was at Bullman's, ill 
their company, when the news of the Preai* 
dent's assassination reached there. It wascomr 
municated to O'Laughlin and the others by 
Purdy, who had heard it at the door. Shortly 
after O'Laughlin left Bullman's, in company 
with Fuller, who had been in his brother's em- 
ploy, and, on his invitation, he spent the nighl 
with him. Early on Saturday morning the 
accused joined the same party, and was with 
them until their departure for Baltimore, in the 
afternoon train, as testified by Early and 
Murphy. 

Now, to return to Thursday evening. One 
Government witness fixed nine, and the oth«9 
two, half-past ten o'oloek, as the hour aiwhith 



S46 



ABGUMIRT OF WALTBB 8. COX. 



tiie aoouaed was seen larking about Bfr. Stan- 
ion's. As to the first hour, we haTo four, and 
M to the second hour, the same, with three 
others, making seren respectable witnessesj 
of different pursuits, casually meeting, and in 
no wise implicated or interested themseWes ; 
two of them called bj the GoTemment, and so 
accredited as worthy of belief, and one of these 
an officer in the United Sutes nayy, and all of 
them wholly unimpeached, all intimately ac- 
quainted with the accused, who establish an 
alibi beyond the possibility of question. It is 
physically impossible that they can be mista- 
ken ; they can not be disbelieyed without im- 
puting deliberate perjury to them all. It is 
morally impossible that they can be perjured. 
On the other hand, nothing is further from im- 
possible, nothing is easier, than for all the 
GoTernment witnesses to haye been mistaken. 
A minute's Tiew at night, of a stranger, whom 
they had neyer beheld before, furnished them 
all the knowledge upon the strength of which, 
weeks after, they assumed to identify him in 
the obscurity of an iron-clad, and the shades 
of a dungeon. It were folly to dwell longer on 
the comparison between the two kinds of ctI- 
dence. But look for a moment at the gross im- 
probability of the story. It is eyident that the 
different parts of this plot were to be executed 
simultaneously — ^it was essential to success. 
It is also CTident that Friday night was the 
first time fixed for its execution. Nothing tends 
to show any earlier attempt, made or contem- 
plated. On Friday night Uie murder occurred ; 
on the same night Mr. Seward was assaulted ; 
on Friday afternoon Booth called to see the 
Vice-President, evidently not to assassinate 
him then, but to learn of his whereabouts ; and 
if any such part as the assassination of Gen. 
Grant was assigned to O'Laughlin, Friday night 
was the time assigned for its execution. It is 
tTident that if he had made the attempt on 
Thursday, successfully or not, it would have 
thwarted the whole scheme, for it would have 
put every one else on his guard. And the pros-^ 
tcution felt the stress of this consideration, for 
they have added Friday, the 14th, in the speci- 
fication, because this was absolutely neoessary 
in order to connect the accused with the actual 
txecution of the conspiracy, although they had 
not a scintilla of proof to justify it. The story 
becomes still more improbable when we are re- 
quired to believe that thi^ small and feeble 
man ventured, single-handed, into a brilliantly 
lit house to assault Mr. Stanton or General 
Grant, or both, where he could hardly fail to 
be seised, with a crowd at the front to inter- 
oept his retreat, and wholly ignorant of the 
txit by the rear. It may be said that he was 
then simply reconnoitering for a more favor- 
able opportunity. But the charge is, that he 
lay in wait on that night with intent, then and 
thereto kill and murder General Grant; and 
if that is disproved, the whole is disproved, for 
it has not been even attempted to show way- 
laying on Friday night, the 14th of April. 
For this, reason it is almost battling wind-mills 
to attempt to controvert that part of the charge 
falating to Friday night. There is nothing to 
Mitwtr or refute. It ii snflloient, however, to 



lefer to the eridence already analysed, wUeh 
shows that fh)m six o'clock until after the a»> 
sassination, the accused was quietly engaged 
with th^ companions before named, remote £rom 
the scenes of blood and danger, until after the 
whole tragedy was over. General Grant, mean- 
while, was fhr away, although he had been ex- 
pected and announced to appear at Ford's 
theater on Friday night, and the change of 
purpose was probably only known to the con- 
spirators by his actual absence. The accused 
was not at the theater, nor at Secretary Sew- 
ard's, nor at the Kirkwood, nor anywhere else 
where it can be conceived that any part of the 
massacre was to be performed. No conceivable 
part in the enterprise can be assigned to him. 
Indeed, it is evident that he designed, as the 
others did, to return to Baltimore on Friday 
morning, and was only detained by the per- 
suasions of Henderson. IMd his conduct indi- 
cate any complicity in, or knowledge of, the 
impending crime ? Was he silent, or excited, 
or nervous, betraying the fatal truth in his 
cups, bursting with the big and fatal secret 
which could not be contained? On the con- 
trary, he is represented as in the finest spirits, 
cheerful, composed, and light-hearted, mingling 
in the merry revel with his boon companions, 
evidently all unconscious of the impending 
evil. 

But he went to see Booth on two occasions-^ 
Thursday afternoon and Friday morning. It 
does not appear that he saw him on either; the 
contrary is rather shown. But suppose he had 
seen him. The afternoon and the morning visit 
were both before Booth even knew that the 
President was to be at Ford's theater on Fri- 
day night, for it appears that he only received 
the information at the theater at noon on that 
day. Before that hour, O'Laughlinhad rejoined 
his companions, and was not out of the com- 
pany of some of them the whole day after- 
ward. Now, after Booth learned of the Pres- 
ident's arrangements for the evening, and laid 
his plans for the murder, if the accused had 
any connection with him whatever in this 
scheme, why did not Booth go after him, 
seek him out, and assign him his part? 
Either he did not know of his presence 
here, or he did not regard him as an accom- 
plice. 

But could the accused really desire better 
proof of his innocence than the fact of his 
visit to Booth affords? Can anybody conceive 
that with the knowledge of the intended mur- 
ders, still more, expecting to participate in 
them, he would have gone openly, in a public 
hotel, to visit the intended leader in the crime, 
in company with several persons, one of them 
an officer in the navy, on the very day of the 
intended attempt? Could such infatuation be 
imputed to any man in his senses? Would 
not a guilty man, or one with guilty knowledge 
only, have sought a covert interview, well 
knowing that suspicion would attach to every 
one seen in intercourse with Booth about the 
time of his crime, and that the sleuth-hounds 
of justice would soon be upon his trail? 

And when he received the news of the aa- 
sassination, what was his eondnci? Did ha 
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betray guilt bj agitation, and ezoitemeni and 
fligbt? Nothing of the tort He was natu- 
rally startled, and the thought naturally oo- 
eurredi that as he had been intimate with 
Booth, and had only that morning gone openly 
to call on him, he might be suspected. But stiU 
he betrayed none of the terrors of guilt. He 
went quietly to sleep at the house or lodgings 
of a friend. The party had no particular 
lodgings, and seem all to haye scattered that 
night O'Laughlin stayed with Fuller. He 
joined his friends the next morning, and they 
went quietly home together. On reaching home 
he was informed that the officers of justice were 
in search of him. His suspicion, expressed in 
Washington, was realised, and he found him- 
self iuTolved in trouble. No man — the most 
innocent— could aToid emotion in some degree, 
under such circumstances. But his demeanor 
was wholly irreconcilable with guilt He ab- 
sented himself ftrom home that night for a rea- 
son that was creditable to him, tIs. : that his 
arrest there might be the death of his mother ; 
and no one can belieye that a youth goTcrned 
by these filial sentiments could be so steeped 
in deprsTity as to haTe had any share in the 
conception or execution of the diabolical crime 
of Booth. The officers were at his lodgings in 
search of him on Saturday and on Sunday. 
On Sunday he informed Murphy of the fact, 
and stated that he meant to surrender himself 
on Monday, and on that day he did so, through 
his brother-in-law, Mr. Maulsby. Throughout, 
his decla^tions were that he was innocent of 
any connection with the crime, and could ac- 
count for eyery moment of his time spei|t in 
Washington ; and that he has done. 

It is, Uierefore, apparent that neither Arnold 
nor O'Laughlin had anything to do with the 
execution of the alleged conspiracy, and that 
they eyen could not have had any knowledge of 
the intended murders. 

Furthermore, it appears that for nearly a 
month before the assassination they had no per- 
sonal intercourse with Booth. Arnold was in 
Baltimore and the neighborhood ftrom the 21st 
to the 8l8t of March, and ftrom that time at Fort- 
ress Monroe. He was not in Washington at 
aU. And though his letter, offered in eyidenoe, 
would seem to show that Booth had been to see 
him at his home, it also shows that no interyiew 
was had, nor is any correspondence shown, ex- 
cept the letter in question. This letter eyidently 
shows a rupture of former relations with Booth. 
''When I left you, you stated we would not meet 
m a month or eo" " 1 told my parents / JUid 
eeated with you. Can /, tken^ under existing dr- 
cumeianceej come a$ yourequeetf* Such are the 
terms of the letter. And, in effect, we know 
that he did not come as requested, but, on tbe 
contrary, accepted a situation, and went to 
Fortress Monroe on the 1st of April, and this 
was the last eyen of his correspondenoe with 
Booth, and this completed and sealed the rup- 
ture. As to O'Laughlin, no intercourse of any 
sort is shown wiUi Booth after the 18th of 
March. On that day he went home, according 
to Mr. Maulsby, and remained there with him 
fyer since. Mr. Bunker, who speaks of O'Laugh- 
lia's firequent yisits to Booth, admits that he did 



not recollect his coming daring the last Uw 
days of Booth's stay. Those last ftw days were 
the week before the assassination. The preri- 
ous week Booth was in New York, and comd not 
haye been seen here by the accused. Bunker'f 
testimony is so yague as to dates, that it can 
not be weighed for a moment against the poei- 
tiye testimony of Mr. Maulsby. The same may 
be said of Streett, who thinks he remembers see- 
ing the accused in conyersation with Booth in 
the streets, well on to the 1st of April, which 
might haye been before his departure on the 
18th of March. It is true that Booth tele- 
graphed to him on the 27th to come to Washing- 
ton on the 29th, but it does not appear that ht 
oyer reoeiyed the telegram, and it is certain he 
did not respond to or comply with its request 
Some time in March it also appears that a let- 
ter was sent firom Booth to O'Laughlin, but 
whether in the beginning or end, or what were 
its contents, is a matter of perfect unoertainty, 
as it is, also, whether he eyer noticed it On 
O'Laughlin's own part, no sinsle act of inter- 
course is shown, between March 18th and April 
18th, when he came to Washington, eridently in 
the most complete and happy ignorance of tlM 
mischief that was brewing. 

If, then, Arnold and O'Laughlin eyer were con- 
nected with Booth in a conspiracy for any ob- 
ject, before the middle of March, it is dear QukL 
about that time, they wholly withdrew from and 
abandoned it, wliile it was wholly unexecuted, 
if not merely in embryo. And this being tiM 
case, according to the principles heretofore laid 
down, they were not parties, in lam or in faeif 
to any act subsequently done. 

But let us see what eyidence there is to con- 
nect them with any conspiracy. 

First, as to O'Laughlin. I maintain that thtrt 
is no competent legal eyidence to show him im- 
plicated in any conspiracy whateyer. Throw 
out of the case the confession of Arnold, and 
any statements made by him casually to third 
persons — ^which, I shall show, are not eyiden^ 
against O'Laughlin — what remains? No one 
can pretend that there is any direct eyidence. 
If any, it is ciroumstantiaL A conspiracy may 
be proyed by circumstances, but by what kind 
of circumstances? Mu99eU on CHmef, 2 yoL, p. 
698, says: 

**The eyidence In support of an indictment 
for a conspiracy is generally circumstantial; 
and it is not neceisary to proye any direct con- 
cert, or eyen any meeting of the conspirators, 
as the actual fact of conspiracy may be collected 
from the collateral circumstances of the case." 
'* If, therefore, two persons jntreue^ by thmr own 
aete^ the eame ohjeetM^ often by the tame meoney one 
performing one part qf the act, and the other «•- 
other part qf (A« eame actj so as to complete it, 
with a yiew to the attainment of the object Uiey 
were pursuing, tht jury are at Uberly to dram the 
eonelueion that they had been engaged in a eonepiraey 
to effect that object In a case where a husband 
and wife and their seryants were indicted for a 
conspiracy to ruin the trade of the prosecutor, 
who was the king's card-maker, the eyideneo 
against them was that they had, at seyeitl 
times, giyen money to the prosecutor's apprtn* 
tioes to put grsMS into the paits^ whiok hai 
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noiled ilia eudt; but tbare wm no aeoooni 
ipren thftt erer mora than one at a time was 
present, though it wot prwid that they had aU 
§¥9m money w ihtit tmrm; it was objected that 
this could not be conspiracy, on the ground 
that scTeral persons might do the same thing 
without haying anj preTious oommunioation 
with each other. But it was ruled that the de- 
ftndants being all of a family, and concerned 
in the making of cards, it (i. e. these acts done 
in pursuance of a common oqject) would be eTi- 
dence of a conspiracy." Now, it is eyident in 
this case, that the mere fact of belonging to this 
family, and eyen being concerned in the same 
trade, would not haye begun to be eyidence to 
implicate any one. It was the doimg qf aet$ m 
furnumee rf the eomaum end, which was tlie ciiv 
oumstantial proof admitted, aided by showing 
m common motiye. 

Now, in the case under trial, what single act 
or declan^tion of O'Laughlin can be shown 
looking to any common end or object between 
him and Booth? Is his personal intimacy ad- 
duced 7 But not only had that no necessary 
connection with any criminal design, but it is 
proyed that it could not haye originated in any- 
thing of the sort. They were opposite neigh- 
bors in Baltimore, had been schoolmates in 
boyhood, in the same neighborhood, and be- 
tween themseWes and their families an unin- 
terrupted intimacy had subsisted for many 
years. If intimacy were any eyidence of 
oompUcity with Booth, it would hardly be pos- 
■ible to assign any limits to the scope of this 
conspiracy. His profession, no less than his 
personal qualities, necessarily made him many 
acquaintances. Others were more intimate 
with him than the accused — McCulloch, Went- 
worth, and others, shared his room at the Na- 
tional Hotel. Yet they seem to haye attracted 
no suspicion. 

Can the circumstance of O'Laughlin's pres- 
ence in Washington and his occupying a room at 
Mrs. Van Tyne's be relied on ? It has been 
shown that he formerly resided in Washington, 
was in the employment of his brother, then in 
business here, and that he has constantly had 
to yisit Washington since, to make collections, 
solicit orders, and deliyer merchandise, and 
that on the yery day of his last yisit, a month 
before the assassination, he came down for his 
brother, upon business, about which he was tel- 
egraphed the next day. In this state of affairs, 
nothing was more natural than that he should 
occupy a room with a fellow-townsman, Arnold; 
but that that had no reference to anything in 
which Booth or Arnold was concerned, an ex- 
amination of dates will show. Mrs. Van Tyne 
does not profess to know anything of the rela- 
tions between Arnold and O'Laughlin, nor 
could she know which of them was actually 
present in her lodgings at any particular time. 
But she fixes the beginning of this occupancy 
on the 10th of February. Now, Mr. Maulsby 
shows that O'Laughlin was at home on the 14th 
of February, and remained there two weeks — 
that is, to the end of the month. So that, as 
far as appears, he was in Washington but four 
days during the whole month of February ; and, 
Igr lodkiag at Bunker's testimony, it will be 



seen that Booth was absent from Washington at 
that time. Indeed, he was absent for twelya 
days before the room was taken at Mrs. Vaa 
Tyne's, and so continued, if I understand 
Bunker's eyidence aright, for twelye days after- 
ward. The book shows that he left on the 2Bth 
of January, and arriyed again on the 22d of 
February, though there is some oonftision on 
this point. It can hardly be understood, then, 
how his occupancy of this room could hay» any 
reference to schfanes Booth was prosecuting 
here. It certainly had no necessary oonneotion 
with them, and can not be called as an act dons 
in furtherance of them, without much more 
proof. Wliere O'Laughlin was in the begin* 
ning of March, is not yery clear, bat it is eer* 
tain that he was at home on^the 7th, and so 
continued until the 18th, when he spent fiya 
days in Washington. Now, this is eyerything 
in the case, in the shape of acts or deolarationt 
of O'Laughlin. No man can deny that his in* 
timacy with Booth, and his stay in Washington, 
were perfectly consistent with utter ignorance 
of anything illicit in progress, and are fuUj 
accounted for on other grounds. He might, for 
aught that appears, haye been gruilelessly keep* 
ing up a social intimacy with the friends of his 
boyhood, and Booth may not haye whispered 
his designs to him, as he did not to others 
equally or more intimate with him. This inti- 
macy, therefore, can not be called an act done 
in pursuance of the conspiracy, and tending 
to proye it against O'Laughlin. Consider, 
moreoyer, what else has not been preyed against 
him. While the prosecution haye sought to 
show, and will doubtless maintain, that Mrs. 
Surrait's house was the headquarters of the 
alleged conspiracy, that John Surratt, Payne, 
Atzerodt, and perhaps Spangler and Herold, 
were the principal accomplices of Booth, they 
have not shown that O'Laughlin was eyer at 
that house, or was ever known to any of those 
parties. When arrested, no arms were found 
on him, nor anything indicating any deadly or 
illegal purpose, of any kind. 

Now, if I am right in my position that no act 
or word of O'liaughlin himself has been shown, 
nor any independent fact, connecting him with 
any conspiracy, then it is yery plain that no 
act or declaration of any third person is com- 
petent eyidence against him. The rule of law, 
under this head, is too plain to be misunder- 
stood. 

The fact of conepiraof between A and B can 
neyer be preyed against A by the mere declara- 
tions of B; but if it once be proy^d by the 
declarations or acts of A himself, then B's 
declarations, accompanying some act done in 
furtherance of the common design, would be 
eyidence, but they would not be eyidence if 
made casually, or after the conspiracy is either 
executed or abandoned. 

Thus, Professor Greenleaf says (yoL I, { III): 

'^The same principles apply to the acts and 
declarations of one of a company of conspira- 
tors, m regard to the common detign, as affecting 
his fellows. Here a foundation must first bo 
laid by proof sufficient, in the opinion of the 
judge, to establish, prima fade, the fact ^ 
epiraeg between the parties, or proper to be 
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befcfre the juiy, aa tending to establish that 
fltot. HiB carmeeUan of the mditfidual m the tm- 
Int/ul enterpriee being thiu thown, eyerj act and 
declaration of eaoh member of the confei^eracy, 
til purtuanee of ihe original concerted plan^ is, in 
oontemplation of law, the aet and declaration 
of them all," etc. ** Sometimes, for the sake of 
oonTonience, the acts and declarations of one 
are admitted in CTidence, before sufficient proof 
la giren of the conspiracy, the prosecutor un- 
dertaking to fUrnish such proof of conspiracy 
in a subsequent stage of the cause. But this 
rests in the discretion of the Judg^, and is not 
permitted, except under peculiar and urgent 
eiroumstanoes, Uet the jury ehould be mishi to 
in^fer the /act iteelff of the conspiracy^ from the 
dectaralione qf etrangers. And here, also, care 
must be taken that the acts and declarations 
thus admitted be those only which were made 
and done during the pendency of the criminal 
enterprise, and in furtherance qf its object" 

If they took place at a subsequent period, 
and are, therefoi*e, merely narraUye of past oc- 
currences, they are, as we hare just seen, to be 
refused. 

And, as Russell says [t. 2, p. 697]: **But 
what one of the party may have been heard to 
say at some other time, as to the share which 
some of the others had in the execution of the 
common design, or as to the object of the con- 
spiracy, can not, it is conceiyed, be admitted as 
eTidence to affect them, on their trial for the 
same offense." 

It is clear, then, that Arnold's oral confession 
is not admissible against O'Laughlin, for two 
reasons, Tiz.: first, because no conspiracy be- 
tween them had firit been proved by other evi- 
dence ; and next, because it was not made in 
furtherance or prosecution of any conspiracy, 
but as to a past transaction. It is pure hear- 
say, inadmissible because of the double chance 
of mistakes — mistake in the witness as to the 
third person's declarations, and mistake of the 
third person himself. The same is to bo said 
of casual remarks made by him to third per- 
sons, as to the nature of his or their business, 
not made in the prosecution and furtherance of 
that business. 

On the same principle, neither could any act 
or declaration of Booth be evidence against 
him. We have nothing of this sort but the 
sendingofa letter, thecontentsof which are en- 
tirely unknown, and the sending of the telegrams 
of March 18 and March 27, asking him to come 
•to Washington. But without proof of conspir- 
acy, from another source, this would be inad- 
missible against O'Laughlin. Otherwise, it 
would be in the power of any man to ruin an 
enemy, by writing to him or telegraphing to 
him in terms which assumed the existence of 
some guilty plot between them \ and these acts 
are consistent with the theory of a mere at- 
tempt to persuade him into a conspiracy, which 
he would not yield to. If, then, these acts of 
Booth, and declarations of Arnold be rejected 
as evidence, the case is utterly bare of proof 
against O'Laughlin of any conspiracy what- 
ever. 

But suppose all these acta and declarations 
admitted, let na see what they prove ; and in 



oonsidering them, I treat the oases of Arnold 
a^d O'Laughlin together. 

If I have been correct in my analysis of the 
proof, I have shown, that no active design 
against the life of the President was on foot, 
between January and the early part of April; 
and I have further shown, fW)m the evidence of 
the Oovernment, that during that interval, 
Booth was contriving an entirely different pro- 
ject — ^the capture of the President and others. 
It has further appeared that that project was 
abandoned, and the date of its abandonment is 
fixed about, by facts referred to by Booth, to- 
wit: the defection of some of the parties, the 
sale of horses, etc., and that date is ascertained 
to have been about the middle of March. 

Now, it is olear, that if any connection is 
shown between Booth on one hand, and 
O'Laughlin and Arnold on the other, it existed 
only during the period when this absurd pro- 
ject of capture was agitated, and terminated 
with that. Their JStM stay in Washington was 
only between February l(Hh and March 18th. 
By Arnold's confession, it would appear that 
he, and if he is not mistaken, O'Laughlin, at- 
tended one meeting about the middle of March, 
to consider the plan of capture ; but so imma- 
ture was the plan, and so slight his connection 
with it, that he did not even know the names 
of the others at the meeting — two in number- 
besides Booth, Surratt and Atzerodt. At that 
meeting, as might have been expected, the dif- 
ficulties of the scheme became apparent, and a 
rupture ensued between him and Booth ; the 
whole scheme fell through, and he and O'Laugh- 
lin, immediately after, left for Baltimore. 
Booth told him he might sell the arms he had 
given him ; and, in fact, it is proved that he 
gave part of them away, shortly after, to his 
brother. As to O'Laughlin, this confession 
proves nothing but his presence at this single 
meeting. This was the beginning and the end 
of their connection with Booth in any scheme 
whatever of a political character; and, in this, 
it is evident that he was«lhe arch-contriver, and 
they the dupes. And when they had once es- 
caped his influence, although he still evidently 
clung to his design, and telegraphed and 
wrote, and called to see them, it is evident that 
they refused to heed the voice of the charmer, 
charm he never so wisely. From O'Laughlin 
he received no response at all ; from Arnold, 
only the letter offered in evidence. There are 
expressions in the letter which look to a con- 
tingent renewal of their relations in the fu- 
ture ; but they were employed to parry his im- 
portunities for the present. Certainly, all con- 
nection ceased from that time. 

If, therefore, any conspiracy at all be proved, 
by the utmost latitude of evidence, against 
these two accused, it was a mere unacted, still- 
scheme, scarce conceived before abandoned, of 
a nature wholly different from the offense de- 
scribed in this charge, the proof of which does 
not sustain this charge, and of which the ac- 
cused could, not be convicted upon this trial ; 
for this Court, as we have seen, is bound by the 
rules of evidence which prevail in others, and 
one of the most important is, that the proof 
must correspond with the charge or indictment, 
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And show the Mme offense, or the aceased is 
entitled to aoqnittaL 

And there is no OTidence which oonnects 
these two accosed with that dreadful ooniipir- 
aoj which forms the subject of this charge. 
There is nothing to show that daring their 
brief intercourse with Booth, in Washington, 
that nefarious design was agitated at all, cer- 
tainly none that it was eren dlselosed to tham; 
and if such conspiracy had any existence, it 
was in a state of slumber and suspense, await- 
ing that sanction without which it had no mo- 
tire, nor end, nor aim, nor life. 

I state, then, the following conclusions as ea- 
tablished, rii.: 

1. That the accused, Samuel Arnold and Mi- 
ehael O'Laughlin, had no part whatCTer in the 
execution of the conspiracy set forth in this 
eharge and its specification. 

2. That if they were implicated in such con- 
spiracy, they withdrew firom it and abandoned 
it while yet wholly unexecuted, and resting 
merely in intention, and are not responsible 
Ibr any of the acts subsequently done in pur- 
suance of it. 

8. That there is no legal and complete eri- 
dence implicating O^Laughlin in any conspir- 
acy whateyer, and none implicating either 
O^Laughlin or Arnold in the conspiracy 
diarg^ 



4. That if there is eridence against them of 
any conspiracy, it is of one wholly different 
ftrom that set forth in the charge and specifica- 
tion, and upon these they must be wholly ae- 
quitted. 

I, therefore, claim for them an absolute and 
unqualified acquittal. That the accused wen 
wrong in CTer joining the rebellion against 
their GoTemment, no one will deny ; thaithev 
were wrong in CTcr listening for a moment, if 
they CTer did, to any proposition firom that 
wicked schemer. Booth, inimical to their Got- 
emment, no one will deny. But it would be 
to insult the intelligence of this Court to wasta 
time in showing that this Court are not sitting 
in judgment on all the errors in the lires of 
these accused, but to decide the single question 
whether they are guilty of conspiracy to IdU 
and murder the President, Vice-President, Seo- 
retary of State, and General in command of 
the armies of the United States, and of the aets 
charged against them scTerally in pursuance 
of said conspiracy. 

And now, Mr. President and gentlemen, 
with all the sense of responsibility the aec»> 
sion is fitted to inspire, I commit to you the 
Htcs, liberties, and good names of my clients, 
to be dealt with by you according to the law 
and OTidenoey without partiality, faTor, or af- 
fection. MICHAEL O'LAUGHLD), 

SAMUEL AKNOLD. 
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May it pleate the (hurt: 

The oonspiraoy here charged and specified, 
and the acts alleged to have been committed in 
pursuance thereof, and with the intent laid, 
constitute a crime the atrocity of which has 
sent a shudder through the cirilized world. All 
that was agreed upon and attempted by the al- 
leged inciters and instigators of this crime 
constitutes a combination of atrocities with 
scarcely a parallel in the annals of the human 
race. Whether the prisoners at your bar are 
guilty of the conspiracy and the acts alleged 
to haye been done in pursuance thereof, as set 
forth in the charge and specification, is a ques- 
tion the determination of which rests solely 
with this honorable Court, and in passing upon 
which this Court are the sole judges of the law 
and the fact. 

In presenting my riews upon the questions 
of law raised by the seyeral counsel for the 
defense, and also on the testimony adduced 
for and against the accused, I deaire to be just 
to them, just to you, just to my country, and 
just to my own conyictions. The issue joined 
inyoWes the highest interests of the accused, 
and, in my judgment, the highest interests of 
the whole people of the United States. 

It is a matter of great moment to all the peo- 
ple of this country that the prisoners at your 
bar be lawfully tried and lawfully eonyicted 
or acquitted. A wrongful and illegal oonyic- 
tion or a wrongful and illegal acquittal upon 
this dread issue would Impair somewhat the 
security of eyery man's life, and shake the 
stability of the republic. 

The crime charged and specified upon your 
record is not simply the crime of murdering a 
human being, but it is the crime of killing and 
murdering, on the 14th day of April, A. D. 
1865, within the military department of Wash- 
ington and the intrenched lines thereof^ Abra- 
ham Lincoln, then President of the United 
States, and commander-in-Chief of the army 
and nayy thereof; and then and there assault- 
ing, with intent to kill and murder, William H. 
Seward, then Secretary of State of the United 



States; and^en and there lying in wait to 
kill and murder Andrew Johnson, then Vice- 
President of the United States, and Ulysses S. 
Grant, then Lieutenant-General and in com- 
mand of the armies of the United States, in 
pursuance of a treasonable conspiracy entered 
into by the accused with one John Wilkes 
Booth, and John H. Surratt, upon the instiga- 
tion of Jefferson Dayis, Jacob Thompson, and 
George N. Sanders and others, with intent 
thereby to aid the existing rebellion and sub- 
yert the Constitution and laws of the United 
States. 

The rebellion, in aid of which this conspiracy 
was formed and this great public crime com- 
mitted, was prosecuted for Uie yindication of 
no right, for the redress of no wrong, but was 
itself simply a criminal conspiracy and gigantic 
assassination. In resisting and crushing this 
rebellion the American people take no step 
backward, and cast no reproach upon their past 
history. That peo|)le now, as eyer, proclaim 
the self-eyident truth that wheneyer goyem- 
ment becomes subyersiye of the ends of its 
creation, it is the right and duty of the people 
to alter or abolish it ; but during these four 
years of conflict they haye as clearly pro- 
claimed, as was their right and duty, both by 
law and by arms, that the Goyernment of their 
own choice, humanely and wisely administered, 
oppressiye of none and just to all, shall not be 
oyerthrown by priyy conspiracy or armed rebel- 
lion. 

What wrong had this Goyernment or any of 
its duly constituted agents done to any of the 
guilty actors in this atrociona rebellion? They 
themseWes being witnesses, the Goyernment 
which they assailed had done no act, and at- 
tempted no act, injurious to them, or in any 
sense yiolatiye of their rights as citiiens and 
men ; and yet for four years, without cause ol 
complaint or colorable excuse, the inciters and 
instigators of the conspiracy charged upon 
your record haye, by armed rebellion, resisted 
the lawful authority of the (Joyemment, and 
attempted by force of arms to blot the Republie 
from the map of nations. Now that their 
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battalions of treason are broken and flying 
before the Tictorious legions of the Republic, 
the chief traitors in this great crime against 
jour GoYernment, secretly conspire with 
their hired confederates to achicTe by assassi- 
nation, if possible, what they haye in Tain 
attempted by wager of battle, the OTerthrow 
of the Goyemment of the United States and 
the subyersion of its Constitution and laws. 
It is for this secret conspiracy in the interest of 
the rebellion, formed at the. instigation of the 
chiefs in that rebellion, and in pursuance of 
which the acts charged and specified are al- 
leged to haye been done, and with the intent 
laid, that the accused are upon trial. 

The GoYernment, in preferring this charge, 
does not indict the whole people of any State 
or section, but only the alleged parties to this 
unnatural and atrocious conspiracy and crime. 
The President of the United States, in the dis- 
charge of his duty as Commander-in-Chief of 
the army, and by yirtue of the power yested in 
him by the Constitution and laws •f the United 
States, has constituted you a military court, to 
hear and determine the issue joined against 
the accused, and has constituted you a court 
for no other purpose whateyer. To this charge 
and specification the defendants haye pleaded, 
first, that this court has no jurisdiction in the 
premises; and, second, not guilty. As the 
Court has already oyerruled the plea to the ju- 
risdiction, it would be passed oyer in silence 
"by me but for the fact, that a graye and elabo- 
rate argument has been made by counsel for 
the accused, not only to show the want of juris- 
diction, but to arraign the President of the 
United States before the country and the world 
as a usurper of power oyer the lives antl the 
liberties of the prisoners. Denying the author- 
ity of the President to constitute this Com- 
mission is an ayerment that this tribunal is not 
a court of justice, has no legal existence, and 
therefore no power to hear and determine the 
issue joined. The learned counsel for the ac- 
cused, when they make this ayerment by way 
of argument, owe it to themselyos and to their 
country to show how the President could oth- 
erwise lawfully and efficiently discharge the 
duty enjoined upon him by his oath to protect, 
preserye, and defend the Constitution of the 
United States, and to take care that the laws 
be faithfully executed. 

An existing rebellion is alleged and not de- 
nied. It is charged that in aid of this existing 
rebellion a conspiracy was entered into by the 
accused, incited and instigated thereto by the 
chiefs of this rebellion, to kill and murder the 
executiye officers of the Goyemment, and the 
commander of the armies of the United States, 
and Uiat this conspiracy was partly executed 
by the murder of Abraham Lincoln, and by a 
murderous assault upon the Secretary of State; 
and counsel reply, by elaborate argument, that 
although the facts be as charged, though the 
conspirators be numerous and at large, able 
and eager to complete the horrid work of as- 
sassination already begun within your military 
encampment, yet the successor of your mur- 
dered President is a usurper if he attempts by 
military force and martial law, as Commander- 



in-Chief, to preyent the eonsummation of this 
traitorous conspiracy in aid of this treasonable 
rebellion. The ciyil courts, say the coontel, 
are open in the District. I answer, they are 
closed throughout half the Republic, and were 
only open in this District on the day of this 
confederation and conspiracy, on the day of 
the traitorous assassination of your President, 
and are only open at this hour by force of the 
bayonet. Does any man suppose that if the 
military forces which garrison the intrench- 
ments of your capital, fifty thousand strong, 
were all withdrawn, the rebel bands who this 
day infest the mountain passes in your yicinity 
would allow this Court, or any court, to remain 
open in this District for the trial of these their 
confederates, or would permit your executiye 
officers to discharge the trust committed to 
them, for twenty-four hours? 

At the time this conspiracy was entered into, 
and when this Court was conyened and entered 
upon this trial, the country was in a state of 
ciyil war. An army of insurrectionists haye, 
since this trial began, shed the blood of Union 
soldiers in battle. The conspirator, by whose 
hand his co-conspirators, whether present or 
absent^ jointly murdered the President on the 
14th of last April, could not be and was not 
arrested upon ciyil process, but was pursued by 
the military power of the Goyemment, cap- 
tured and slain. Was this an act of usurpa- 
tion ? — a yiolation of the right guaranteed to 
that fleeing assassin by the yerr Constitution 
against which and for the subyersion of which 
ho had conspired and murdered the President? 
Who in all this land is bold enough or base 
enough to assert it? 

I would be glud to know by what law the 
President, by a military force, acting only upon 
his military orders, is justified in pursuing, 
arresting, and killing one of these conspir- 
ators, and is condemned for arresting in 
like manner and by his order subjecting to trial, 
according to the laws of war, any or all of the 
other parties to this same damnable conspiracy 
and crime, by a military tribunal of justice — a 
tribunal I may be pardoned for saying, whose 
integrity and impartiality are aboye suspicion, 
and pass unchallenged eyen by the accused 
themselyos. 

The argument against the jurisdiction of this 
Couii, rests upon the assumption that, even in 
time of insurrection and ciyil war, no crimes 
arc cognizable and punishable by military 
commission or court-martial, saye crimes com- 
mitted in the military or naval service of the 
United States, or in the militia of the several 
States when called into the actual service of tiie 
United Slates. But that is not all the argu- 
ment; it affirms that, under this plea to the ju- 
risdiction, the accused have the right to demand 
that this Court shall decide that it is not a judi- 
cial tribunal, and has no legal existence. 

This is a most extraordinary proposition, that 
the President, under the Constitution and laws 
of the United States, was not only not author- 
ized, but absolutely forbidden to constitute 
this Court, for the trial of the accused, and, 
therefore, the act of the President is void, and 
the gentlemen who compose the tribunal, with- 
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oat judicial authority or power, and are not, 
in fact or in law, a court. 

That I do not misstate what is claimed and 
attempted to be established on behalf of the 
accused, I ask the attention of the Court to the 
following as the gentleman s (Mr. Johnson's) 
propositions: 

That Congress has not authorixed, and, under 
the Constitution, can not authorize the ap- 
pointment of this Commission. 

That this Commission has, "as a court, no 
legal existence or authority," because the Pres- 
ident, who alone appointed the Commission, has 
no such power. 

That his act "is a mere nullity, the usurpa- 
tion of a power not vested in the Executive, 
and conferring no authority upon you." 

We have had no common exhibition of law- 
learning in this defense, prepared by a Senator 
of the United States; but, with all his expe- 
rience, and all his learning and acknowledged 
ability, he has failed, utterly failed, to show 
how a tribunal, constituted and sworn, as this 
has been, to duly try and determine the charge 
and specification against the accused, and, by 
it8 commission, not authorized to hear or deter- 
mine any other issues whatever, can rightfully 
entertain, or can, by any possibility, pass 
upon the proposition presented by this argu- 
ment of the gentleman for its considera- 
tion. 

The members of this Court are officers in the 
army of the United States, and, by order of the 
President, as Commander-in-Chief, are required 
to discharge this duty, and are authorized, in 
this capacity, to discharge no other duty, to 
exercise no other judicial power. Of course, 
if the commission of the President constitutes 
this a court for the trial of this case only, as 
such court it is competent to decide all ques- 
tions of law and fact arising in the trial of the 
case. But this Court has no power, as a Court, 
to declare the authority by which it was con- 
stituted null and void, and the act of the 
President a mere nullity, a usurpation. Has it 
been shown by the learned gentleman, who 
demands that this Court shall so decide, that 
officers of the army may lawfully and consti- 
tutionally question, in this manner, the orders 
of their Commander-in-Chief, disobey, set them 
aside, and declare them a nullity and a usurpa- 
tion? Even if it be conceded that the officers, 
thus detailed by order of the Commander-in- 
Chief, may question and utterly disregard his 
order, and set aside his authority, is it possible, 
in the nature of things, that any body of men, 
constituted and qualified as a tribunal of jus- 
tice, can sit in judgment upon the proposition 
tliat they are not a court for any purpose, and 
finally decide judicially, as a court, that the 
Government which appointed them was with- 
out authority ? Why not crown the absurdity 
of this proposition by asking the several mem- 
bers of this Court to determine that they are 
not men — ^living, intelligent, responsible men I 
This would be no more irrational than the 
question upon which they are asked to pass. 
How can any sensible man entertain it I Be- 
fore he begins to reason upon the proposition 
ke mast take for gnntod, ftnd, therefore, de- 

23 



cide in advance, the very question in dispute, 
to-wit, his actual existence. 

So with the question presented in this re- 
markable argument for the defense; before 
this Court can enter upon the inquiry of the 
want of authority in the President to consti- 
tute them a court, they must take for granted 
and decide the very point in issue, that the 
President had the authority, and that they are 
in law and in fact a judicial tribunal ; and, 
having assumed 'this, they are gravely asked, 
as such judicial tribunal, to finally and 
solemnly decide and declare that they are not 
in fact or in law a judicial tribunal, but a 
mere nullity and nonentity. A most lame 
and impotent conclusion I 

As the learned counsel seems to have great 
reverence for judicial authority, and requires 
precedent for every opinion, I may be par- 
doned for saying that the objection which I 
urge against the x>ossibility of any judicial 
tribunal, after being officially qualified as 
such, entertaining, much less judicially de- 
ciding, the proposition that it has no legal 
existence as a court, and that the appointment 
was a usurpation, and without authority of 
law, has been solemnly ruled by the Supreme 
Court of the United States. 

That Court say : " The acceptance of the ju- 
dicial office is a recognition of the authority 
ftom which it is derived. If a court should 
enter upon the inquiry (whether the auihority 
of the Government which established it ex- 
isted), and should come to the conclusion that 
the Government under which it acted had been 
put aside, it would cease to be a court, and be 
incapable of pronouncing a judicial decision 
upon the question it undertook to try. If it 
decides at all, as a court, it necessarily affirms 
the existence and authority of the Government 
under which it is exercising judicial power." 
Luther vs. Borden^ 7 Howard, 40. 

Tliat is the very question raised by the 
learned gentleman in his argument, that 
there was no authority in the President, by 
whose act alone this tribunal was constituted, 
to vest it with judicial power to try this issue ; 
and, by the order upon your record, as has 
already been shown, if you have no power to 
try this issue, for want of authority in the 
Commander-in-Chief to constitute you a court, 
you are no court, and have no power to try 
any issue, because his order limits you to this 
issue, and this alone. 

It requires no very profound legal attain- 
ments to apply the ruling of the highest ju- 
dicial tribunal of this country, just cited, to 
the point raised, not by the pleadings, but by 
the argument. This Court exists as a judicial 
tribunal by authority only of the President of 
the United States; the acceptance of the office 
is an acknowledgement of the validity of the 
authority conferring it, and, if the President 
had no authority to order, direct and constitute 
this Court to try the accused, and, as is 
claimed, did, in so constituting it, perform an 
unconstitutional and illegal act, it necessarily 
results that the order of the President is void 
and of no effect; that the order did not, and 
oould not, constitute this % tribanal of jusiioe^ 
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and, therefore, its membert are incapable of 
pronouncing a judicial deoiBion upon tlie 
question presented. 

There is a marked distinction between the 
question here presented, and that raised by a 
plea to the jurisdiction of a tribunal whose 
existence, as a court, is neither questioned nor 
denied. Here, it is argued, through many 
pages, by a learned Senator, and a dis- 
tinguished lawyer, that the order of the Presi- 
dent, by whose authority alone this Court is 
constituted a tribunal of military justice, is 
unlawful; if unlawful it is Toid and of no 
effect, and has created no court; therefore, 
this body, not being a court, can haye no 
more power as a court, to decide any ques- 
tion whateyer, than have its indiyidual mem- 
bers power to decide that they, as men, do not 
in fact exist. 

It is a maxim of the common law — the 
perfection of human reason — that what is 
impossible the law requires of no man. 

How can it be possible that a judicial tri- 
bunal can decide the question that it does 
not exist, any more than that a rational man 
can decide that he does not exist? 

The absurdity of the proposition, so elabo- 
.rately urged upon the consideration of this 
Court, can not be saved from the ridicule and 
contempt of sensible men by the pretense that 
the Court is not asked judicially to decide that 
it is not a court, but only that it has no juris- 
diction ; for it is a fact not to be denied that 
the whole argument for the defense, on this 
point, is, that the President had not the law- 
ful authority to issue the order by which 
alone this Court is constituted, and that the 
order for its creation is null and void. 

Gentlemen might as well ask the Supreme 
Court of the United States, upon a plea to 
the jurisdiction, to decide, as a court, that 
the President had no lawful authority to 
nominate the judges thereof severally to the 
Senate, and that the Senate had no lawful 
authority to advise and consent to their ap- 
pointment, as to ask this Court to decide, as a 
court, that the order of the President of the 
United States constituting it a tribunal for 
the sole purpose of this trial was not only 
without authority of law, but against and in 
violation of law. If this Court is not a law- 
ful tribunal, it has no existence, and can no 
more speak as a court than the dead, much 
less pronounce the judgment required at its 
hands, that it is not a court, and that the Pres- 
ident of the United States, in constituting it 
such to try the question upon the charge and 
specification preferred, has transcended his 
authority, and violated his oath of office. 

Before passing Arom the consideration of the 
proposition of the learned Senator, that this is 
not a Court, it is fit that I should notice that 
another of the counsel for the accused (Mr. 
Ewing) has also advanced the same opinion, 
certainly with more directness and candor, and 
without any qualification. His statement is, 
"You," gentlemen, "are no court under the 
Constitution." This remark of the gentleman 
can not fail to excite surprise, when it is remem- 
bered that the gentleman, not many months 



since, was a general in the serriee of the eom-> 
try, and as such in his department in the West 
proclaimed and enforced martial law by the 
constitution of military tribunals for the trial 
of citixens not in the land or naval forces, bol 
who were guilty of military offenses, for which 
he deemed, them justly punishable before mill* 
tary courts, and accox^ingly he punished them. 
Is the gentleman quite sure, when that aocounl 
comes to be rendered for these alleged uneoa- 
stitutional assumptions of power, that he will 
not have to answer for more of these alleged 
violations of the riglts of citixens by illegal 
arrests, convictions, and executions, than any 
of the members of this Court? In support of 
his opinion that this is no court, the gentleman 
cites the 8d article of the Constitution, which 
provides. " that the judicial power of the United 
States shall be vested in one Supreme Court, and 
such inferior courts as Congress may estab- 
lish," the judges whereof "shall hold their oflb- 
ces during go(^ behavior." 

It is a sufficient answer to say to the gentle- 
man, that the power of this Government to try 
and punish military offenses by military tribii- 
nals is no part of the "judicial power of the 
United States," under the 8d article of the Con- 
stitution, but a power conferred by the 8th sec- 
tion of the 1st article, and so it has been ruled 
by the Supreme Court in Dyret vs. Uoovtr^ 20 
Howard^ 78. If this power is so conferred by 
the 8th section, a military court authorized by 
Congress, and constituted %s this has been, to 
try all persons for military crimes in time of 
war, though not exercising "the judicial power'* 
provided for in the 8d article, is nevertheless a 
court as constitutional as the Supreme Court 
itself. The gentleman admits this to the extent 
of the trial by courts-martial of persons in the 
military or naval service, and by admitting it 
he gives up the point There is no ezpresM grant 
for any such tribunal, and the power to estab- 
lish such a court, therefore, is implied from the 
provisions of the 8th section, 1st article, that 
"Congress shall have power to provide and 
maintain a navy," and also "to make rules for 
the government of the land and naval forces.'' 
From these grants the Supreme Court infer the 
power to establish courts-martial, and from the 
grants in the same 8th section, as I shall notice 
hereafter, that " Congress shall have power to 
declare war," and " to pass all laws necessary 
and proper to carry this and all other powers 
into effect," it is necessarily implied that ia 
time of war Congress may authorise military 
commissions, to try all crimes committed in aid 
of the public enemy, as such tribunals are «#- 
eetaary to give effect to the power to make war 
and suppress insurrection. 

Inasmuch as the gentleman TGen. Ewing) for 
whom, personally, I have a hign regard as the 
military commander of a western department, 
made a liberal exercise, under the order of the 
Commander-in-Chief of the army, of this power 
to arrest and try military offenders not in the 
land or naval forces of ^e United States, and 
inflicted upon them, as I am informed, the ex- 
treme penalty of the law, by virtue of his mili- 
tary jurisdiction, I wish to know whether he 
proposes, by his proclamation of the persoaftl 
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reipoxisibiliij awaiting all such usurpations of 
Judicial authoritj, that he himself shall be 
subjected to the same stern judgment which he 
invokes against others — that, in short, he shall 
be drawn and quartered for inflicting the ex- 
treme penalties of the law upon citizens of the 
United States in violation of the Constitution 
and laws of his country ? I trust that his error 
of judgment in pronouncing this military juris- 
diction a usurpation and yiolation of the Con- 
stitution may not rise up in judgment to con- 
demn him, and that he may never be subjected 
to pains and penalties for having done his duty 
heretofore in exercising this rightful authority, 
and in bringing to judgment those who con- 
spired against Uie lives and liberties of the 
people. 

Here I might leave this question, committing 
it to the charitable speeches of men, but for the 
fkct that the learned counsel has been more 
careftil in his extraordinary argument to de- 
nounce the President as a usurper than to show 
bow the Court could possibly decide that it has 
no judicial existence, and yet that it has judi- 
cial existence. 

A representative of the people and of the 
rights of the people before this Court, by the 
appointment of the President, and which ap- 

r ointment was neither sought by me or desired, 
can not allow all that has here been said by 
way of denunciation of the murdered President 
and his successor to pass unnoticed. This has 
been made the occasion by the learned counsel, 
Mr. Johnson, to volunteer, not to defend the 
accused, Mary E. Surra tt, not to make a judi- 
cial argument in her behalf, but to make a 
political harangue, a partisan speech against 
his Government and country, and thereby swell 
tbe cry of the armed legions of sedition and 
rebellion that but yesterday shook the heavens 
with their infernal enginery of treason and 
filled the habitations of the people with death. 
As the law forbids a Senator of the United 
States to receive compensation, or fee, for de- 
fending, in cases before civil or military com- 
missions, the gentleman volunteers to make a 
speech before this Court, in which he denounces 
the action of the Executive Department in pro- 
claiming and executing martial law against 
rebels in arms, their aiders and abettors, as a 
usurpation and a tyranny. I deem it my duty 
to reply to this denunciation, not for the pur- 
pose of presenting thereby any question for the 
decision of tills C^urt, for I have shown that 
the argument of the gentleman presents no 
question for its decision as a CouH^ but to repel, 
as far as I may be able, the unjust aspersion 
attempted to be cast upon the memory of our 
dead President, and upon the official conduct of 
his successor. 

I propose now to answer ftiUy all that the 
gentleman ^Mr. Johnson) has said of the want 
of jurisdiction in this Conri, and of the alleged 
usurpation and tyranny of the Executive, that 
the enlightened public opinion to which he ap- 
peals may decide whether all this denunciation 
is just — whether indeed conspiring against the 
whole people, and confederation and agreement 
!n aid of insurreetion to murder all the exeeu- 
!!▼« offiotrs of tiie goveniment» ean not bt oheoked 



or arrested by the Executive power. Lei tho 
people decide this question; and in doing so, 
let them pass upon the action of the Senator as 
well as upon the action of those whom he so ar- 
rogantly arraigns. His plea in behalf of an 
expiring and shattered rebellion is a fit subject 
for public consideration and for public con- 
demnation. 

Let that people also note, that while the learned 
gentleman (Mr. Johnson), as a volunteer, with- 
out pay, thus ^condemns as a usurpation the 
means employed so effectually to suppress this 
gigantic insurrection, the New York New9^ 
whose proprietor, Beigamin Wood, is shown by 
the testimony upon your record to have received 
from the agents of the rebellion twenty-five 
thousand dollars, rushes into the lists to cham- 
pion the cause of the rebellion, its aiders and 
abettors, by following to the letter his colleague 
(Mr. Johnson), and with greater plainness of 
speech, and a fervor intensified, doubtless, by 
the twenty-five thousand dollars received, and 
the hope of more, denounces the Court as % 
usurpation and threatens tlie members with the 
consequences I 

The argument of the gentleman, to which the 
Court has listened so patiently and so long, is but 
an attempt to show that it is unconstitutional 
for the Oovernment of the United States to arrest 
upon military order and try before military tri- 
bunals and punish upon conviction, in accord- 
ance with tbe laws of war and the usages of 
nations, all criminal offenders acting in aid of 
the existing rebellion. It does seem to me that 
the speech in its tone and temper is the same as 
that which the country has heard for the last 
four years attei*ed by the armed rebels them- 
selves and by their apologists, averring that it 
was unconstitutional for the Government of the 
United States to defend by arms its own right- 
ful authority and the supremacy of its laws. 

It is as clearly the right of the republic to live 
and to defend its life until it forfeits that right 
by crime, as it is the right of the individual to 
live so lon^ as God gives him life, unless he for- 
feits that nght by crime. I make no argument 
to support this proposition. Who is there here 
or elsewhere to ca^ the reproach upon my coun- 
try that for her crimes she must die ? Young- 
est born of the nations 1 is she not immortal by 
all the dread memories of the past — ^by that sub- 
lime and voluntary sacrifice of the present, in 
which the bravest and noblest of her sons have 
laid down their lives that she might live, giving 
their serene brows to the dust of the grave, and 
lifting their hands for the last time amidst the 
consuming fires of battle I I assume, for the 
purposes of this argument, that self-defense is 
as clearly the right of nations as it is the ac- 
knowledged right of men, and that the Ameri- 
can people may do in the defense and mainten- 
ance of their own rightful authority against or- 
ganized armed rebels, their aiders and abettors, 
whatever free and independent nations any- 
where upon this globe, in time of war, may of 
right do. I 

All this is substantially denied by the gentle- 
man in the remarkable argument which he has 
here made. There is nothing ftirther from my 
pnipoee than to do injostioo to the Isamed ^ik- 
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Ueman or to his elaborate and ingenious argu- 
ment. To justify what I hare already said, I 
may be permitted here to remind the Court that 
nothing is aaid by the counsel touching the con- 
duct of the accused, Mary £. Surratt, as shown 
by the testimony ; that he makes confession at 
the end of his arraignment of the QoTemment 
and country, that ho has not made such argu- 
ment, and ihat he leaves it to be made by her 
other counsel. He does take care, howeyer, to 
arraign the country and the QoTornment for con- 
ducting a trial with closed doors and before a 
secret tribunal, and compares the proceedings of 
this Court to the Spanish Inquisition, using the 
strongest words at his command to intensi^ the 
horror which he supposes his announcement will 
excite throughout the civilixed world. 

Was this dealing fairly by this GoTorn- 
ment? Was there anything in the conduct of 
the proceedings here that justified any such 
remark? Has this been a secret trial? Has 
it not been conducted in open day, in the 
presence of the accused, and in the presence 
of seTon gentlemen learned in the law, who 
appeared from day to day as their counsel? 
Were they not informed of the accusation 
against them ? Were they deprived of the 
right of challenge? Was it not secured to 
them by law, and were they not asked to ex- 
ercise it ? Has any part of the evidence been 
suppressed? Have not all the proceedings 
been published to the world ? What, then, 
was done, or intended to be done, by the Gov- 
ernment, which justifies this clamor about a 
Spanish Inquisition ? 

That a people assailed by organized treason 
over an extent of territory half as large as the 
continent of Europe, an(^ assailed in their 
very capital by secret assassins banded to- 
gether and hired to do the work of viurder by 
lh3 instigation of these conspirators, may not 
be permitted to make inquiry, even with 
closed doors, touching the nature and extent 
of the organiiation, ought not to be asserted 
by any gentleman wlio makes the least pre- 
tensions to any knowledge of the law, either 
common, civil or military. Who does not 
know that at the common law all inquisition 
touching crimes and misdemeanors, prepara- 
tory to indictment by the grand inquest of the 
State, is made with closed <loors ? 

In this trial, no parties accused, nor their 
counsel, nor the reporters of this Court, were 
at any time excluded from its deliberations 
when any testimony was being taken ; nor 
has there been any testimony taken in the 
case with closed doors, save that of a few wit- 
nesses who testified, not in regard to the ac- 
cused or either of tliem, but in respect to the 
traitors and conspirators not on trial, who 
were alleged to have incited this crime. Who 
is there to say that the American people, in 
time of armed rebellion and civil war, have 
not the right to make such an examination as 
secretly as they may deem necessary, either in 
a military or civil court? 

I have said this, not by way of apology for 
anything the Government has done or at- 
tempted to do in the progress of this trial, but 
to expose the animus of the argument, and to 



repel the accusation against mj country scot 
out to the world by the counseL From any- 
thing that he has said, I have yet to leam that 
the American people have not the right to 
make their inquiries secretly, touching a gen- 
eral conspiracy in aid of an existing rebellion, 
which involves their nationality and the peaes 
and security of all. 

The gentleman then enters into a learned 
argumen t for the purpose of showing that, by the 
Constitution, the people of the United States 
can not, in war or in peace, subject any per- 
son to trial before a military tribunal, what- 
ever may be his crime or offense, unless such 
person be in the military or naval senrice of 
the United States. The conduct of this argu- 
ment is as remarkable as its assaults upon tfafl 
Government are unwarranted, and its insinu- 
ations about the revival of the inquisition and 
secret trials are inexcusable. The Court will 
notice that the argument, from the beginning 
almost to its conclusion, insists that no per- 
son is liable to be tried by military or martial 
law before a military tribunal, save those in 
the land and naval service of the United 
States. I repeat, the conduct of this argu- 
ment of the gentleman is remarkable. As 
an instance, I ask the attention, not only 
of this Court, but of that publie whom he has 
ventured to address in this tone and temper, 
to the authority of the distinguished Chancel- 
lor Kent, whose great name the counsel has 
endeavored to press into his service in sup- 
port of his general proposition, that no per- 
son save those in the military or naval service 
of the United States is liable to be tried for 
any crime whatever, either in peace or in war, 
before a military tribunal. 

The language of the gentleman, after citing 
the provision of the Constitution, *Mhat no 
person shall be held to answer for a capital or 
otherwise infamous crime unless on a pre- 
sentment or indictment of a grand jury, ex- 
cept in cases arising in the land or naval 
forces, or in the militia, when in actual ser- 
vice in time of war or public danger," is, " that 
this exception is designed to leave in force, 
not to enlarge, the power vested in Congress 
by the original Constitution to make rules for 
the government and regulation of the land 
and naval forces; that the land or naval 
forces are the terms used in both, have the 
same meaning, and until lately have been 
supposed by every commentator and judge to 
exclude from military jurisdiction offenses 
committed by citizens not belonging to such 
forces." The learned gentleman then adds: 
"Kent, in a note to his 1st Commentaries, 341, 
states, and with accuracy, that 'military and 
naval crimes and offenses, committed while 
the party is attached to and under the imme- 
diate authority of the army and navy of the 
United States, and in actual service, are not 
cognizable under the common-law jurisdiction 
of the courts of the United States.' " I ask 
this Court to bear in mind that this is the 
only passage which he quotes from this note 
of Kent in his argument, and that no man 
possessed of common sense, however destitute 
he may be of the exact and varied learning In 
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the law to which the gentleman may right- 
fully lay claim, can for a moment entertain 
the opinion that the distinguiahed chancellor 
of New York, in the passage just cited, inti- 
mates any such thing as the counsel asserts, 
that the Constitution excludes from military 
jurisdiction offenses committed by citisens not 
belonging to the land or naval forces. ' 

Who can fail to see that Chancellor Kent, 
by the passage cited, only decides that mili- 
tary and naval crimes and offenses committed 
by a party attached to and under* the immediate 
authority of the army and navy of the United 
States, and in actual service, are not cognixable 
under the common-law jurisdiction of the courts 
of the United States ? He only says they arc not 
cognizable under its common-law jurisdic- 
tion; but by that he does not say or intimate, 
what is attempted to be said by the counsel 
for him, that ** all crimes committed by citi- 
sens are by the Constitution excluded from 
military jurisdiction," and that the perpetra- 
tors of them can under no circumstances be 
trie<l before military tribunals. Yet the 
counsel ventures to proceed, starting ux>on 
this passage quoted from Kent, to say that, 
" according to iku great authority, every other 
class of persons and every other species of 
offenses are within the jurisdiction of the 
civil courts, and entitled to the protection of 
the proceeding by presentment or indictment 
and the public trial in such a court." 

Whatever that great authority may have 
•aid elsewhere, it is very doubtful whether any 
candid man in America will be able to come to 
the very learned and astute conclusion that 
Chancellor Kent has so stated in the note or 
any part of the note which the gentleman has 
just cited. If he has said it elsewhere, it is for 
the gentleman, if he relies upon Kent for au- 
thority, to produce the passage. But was it 
fair treatment of this ** great authority " — was 
it not taking an unwarrantable privilege with 
the distinguished chancellor and his great work, 
the enduring monument of his learning and 
genius, to so mutilate the note referred to, as 
might leave the gentleman at liberty to make 
his deductions and assertions under cover of 
the great name of the New York chancellor, to 
suit the emergency of his case, by omitting the 
following passage, which occurs in the same 
note, and absolutely excludes the conclusion so 
defiantly put forth by the counsel to support 
his argument? In that note Chaneellor Kent 
says: 

" Military law is a system of regulations for 
the government of the armies in the service of 
the United States, authorized by the act of 
Congress of April IQ, 1806, known as the Ar- 
ticles of War, and naval law is a similar sys- 
tem for the government of the navy, under 
the act of Congress of April 28, 1800. But 
martial law is quite a distinct thing, and is 
founded upon paramount necessity, and pro- 
claimed by a military ehirfJ* 

However unsuccessful, after this exposure, 
the gentleman appears in maintaining his mon- 
strous proposition, that the American people 
are by Uieir own Constitution forbidden to try 
the aiders and abettors of anaad traitors and 



rebellion before military vribunals, and subject 
them, according to the laws of war and the 
usages of nations, to just punishment for their 
great crimes, it has been made clear from what 
I have already stated, that he has been emi- 
nently successful in mutilating this beautiful 
production of that great mind; which act of 
mutilation, every one knows, is violative alike 
of the laws of peace and war. Even in war 
the divine creations of art and the immortal 
productions of genius and learning are spared. 

In the same spirit, and it seems to me with 
the same unfairness as that just noted, the 
learned gentleman has very adroitly pressed 
into his service, by an extract from the auto- 
biography of the war-worn veteran and hero, 
General Scott, the names of the late Secretary 
of War, Mr. Marcy, and the learned ex-Attor- 
ney-Qeneral, Mr. Cushing. This adroit per- 
formance is achieved in this way: after stat- 
ing the fact that General Scott in Mexico pro- 
claimed martial law for the trial and punish- 
ment by military tribunals of persons guilty 
of '* assassination, murder and poisoning," tho 
gentleman proceeds to quote from the Autobi- 
ography, <<that this order, when handed to the 
then Secretary of War (Mr. Marcy) for his 
approval, ^a startle at the title (martial law 
order) was the only comment he then or ever 
made on the subject,' and that it was * soon si- 
lently returned as too explosive for safe hand- 
ling.' ' A little later (he adds) the Attorney- 
General (Mr. Cushing^ called and asked for a 
copy, ana the law oflicer of the government, 
whose business it is to speak on all such mat- 
ters, was stricken with leyal dumbneuj " There- 
upon the learned gentleman proceeds to say : 
" How much more startled and more paralyzed 
would these great men have been had they been 
consulted on such a commission as this I A 
commission, not to sit in another country, and 
to try offenses not provided for in any law of 
the United States, civil or military, then in 
force, but in their own country, and in a part 
of it where there are laws providing for their 
trial and punishment, and civil courts clothed 
with ample powers for both, and in the daily 
and undisturbed exercise of their jurisdiction." 

I think I may safely say, without stopping to 
make any special references, that the official 
career of the late Secretary of War (Mr. Mar- 
cy) gave no indication that he ever doubted or 
denied the constitutional x>ower of the Ameri- 
can people, acting through their duly consti- 
tuted agents, to do any act justified by the laws 
of war, for the suppression of a rebellion or to 
repel invasion. Certainly there is nothing in • 
this extract from the Autobiography which jus- 
tifies any such conclusion. He was startled, 
we are told. It may have been as much the 
admiration he had for the boldness and wis- 
dom of the conqueror of Mexico as any abhor- 
rence he had for the trial and punishment of 
'* assassins, poisoners and murderers," accord- 
ing to the laws and usages of war. 

But the official utterances of the ex-Attomey- 
Generaly Cushing, with which the gentleman 
doubtless was familiar when he prepared this 
argument, by no means justify the attempt 
here made to quote him as authority against 
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Che proeUmfttioii and enforeement of martUl 
Uw in time of rebellion and cItII war. That 
dlBtingniehed man, not seoond in Ifgal attain- 
ments to any who have held that position, has 
left an official opinion of fecord touching this 
subject. Referring to what is said by Sir 
Mathew Hale, in lus History of the Common 
Law, concerning martial law, wherein he lim- 
its it, as the gentleman has seemed by the 
whole drift of his argument desirous of doing, 
and says that it is " not in truth and in reality 
taw, but something indulged rather than al- 
lowed as a law — the necessity of gOTernment, 
order and discipline in an army," Mr. Gushing 
makes this just criticism: *^This proposition 
is a mere composite blunder, a total misappre- 
hension of the matter. It confounds martial 
law and law miiiiary; it ascribes to the former 
the uses of the latter; it erroneously assumes 
that the goTcrnment of a body of troops is a 
necessity more than of a body pf ciyilians or 
eitisens. It confounds and confuses all the 
relations of the subject, and is an apt illustra- 
tion of the incompleteness of the notions of the 
common-law jurists of England in regard to 
matters not comprehended in that limited 
branch of legal science. • • • Military 
law, it is now perfectly understood in England, 
is a branch of the law of the land, applicable 
only to certain acts of a particular class of 
persons, and administered by special tribunals ; 
but neither in that nor in any other respect 
essentially dilTering as to foundation in consti- 
tutional reason from admiralty, ecclesiastical 
or indeed chancery and common law. * * 
It is the system of rules for the government of 
the array and navy established by successive 
acts of Parliament. • • • ♦ • 
Martial law, as exercised in any country by 
the commander of a foreign army, is an ele- 
ment of the jut belli. 

**It is incidental to the state of solemn war, 
and appertains to the law of nations. * * 
Thus, while the armies of the United States oc- 
cupied different proTinces of the Mexican re- 
public, the respective commanders were not 
limited in authority by any local law. They 
allowed, or rather required, the magistrates of 
the country, municipal or judicial, to continue 
to administer the laws of the country among 
their countrymen; but in subjection, always, 
to the military power, which acted summarily 
and according to discretion, when the bellige- 
rent interests of the conqueror required it, and 
which exercised jurisdiction, either summarily 
or by means of military commissions for the 
protection or the punishment of citixens of the 
United States in Mexico. OpinumM of Attor- 
ney- General, vol. viii, 866-S69. 

Mr. Gushing says, ** That, it would seem, 
was one of the forms of martial law ;" but he 
adds, that such an example of martial law ad- 
ministered by a foreign army in the enemy's 
country '^does not enlighten us in regard to 
the question of martial law in one's own coun- 
try, and as administered by its military com- 
manders. That is a case which the law of na- 
tions does not reach. Its regulation is of the 
domestic resort of the organic laws of the 
oonntry itself, and regarding which, as it hap- 



pens, there is no dtfinitt or ezjilieit legialatioB 
in the United States, as there is none in Eng- 
land. 

'* Accordingly, in England, as we baye leen, 
Earl Qrey assumes that when martial law ex- 
ists it has no legal origin, but is a mere fact of 
necessity, to be legalized afterward by a bill 
of indemnity, if there be occasion. I am not 
prepared to say that^ under existing laws, such 
may not also be the case in the United States." 
Ibid., 870. 

After such a statement, wherein ex- Attor- 
ney-General Gushing very clearly recognizes 
the right o/f this Government, as also of Eng- 
land, to employ martial law as a means of de- 
fense in a time of war, whether domestic or 
foreign, he will be as much surprised when he 
reads the argument of the learned gentleman 
wherein he is described as being struck with 
legal dumbne»$ at the mere mention of proclaim- 
ing martial law, and its enforcement by the 
commander of our army in Mexico, as the lata 
Secretary of War was startled with even the 
mention of its title. 

Even some of the reasons given, and certain- 
ly the power exercised by the veteran hero him- 
self, would seem to be in direct conflict with 
the propositions of the learned gentleman. 

The Lieutenant-General says, he ''excludes 
from his order cases already cognizable by 
court-martial, and limits it to cases not pro- 
vided for in the act of Gongress establishing 
rules and articles for the government of the 
armies of the United States." Has not the 
gentleman who attempts to press General 
Scott into his service argued and insisted upon 
it, that the commander of the army can not sub- 
ject the soldiers under his command to any 
control or punishment whatever, save that 
which is provided for in the articles ? 

It will not do, in order to sustain the gen- 
tleman's hypothesis, to say that these provi- 
sions of the Constitution, by which he attempts 
to fetter the power of the people to punish 
such offenses in time of war within the terri- 
tory of the United States, may be disregarded 
by an officer of the UnitMl States in command 
of its armies, in the trial and punishment of 
its soldiers in a foreign war. The law of the 
United States for the government of its own 
armies follows the flag upon every sea and in 
every land. 

The truth is, that the right of the people to 
proclaim and execute martial law is a neces- 
sary incident of war, and this was the right 
exercised, and rightfully exercised, by Lieu- 
tenant-General Scott in Mexico. It was what 
Earl Grey has justly said was a *'fact of ne- 
cessity," and I may add, an act as clearly au- 
thorized as was the act of fighting the enemy 
when they appeared before Mm. 

In making this exception, the Lieutenant- 
General followed the rule recognized by the 
American authorities on military law, in 
which it is declared that ''many crimes com- 
mitted even by military officers, enlisted men, 
or camp retainers, can not be tried under the 
rules and articles of war. Military Com- 
missions must be resorted to for such cases, 
and these commissions should be ordered by 
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the same authoriij, be constituted in a eimi- 
lar man&er, and their proceedings be conduc- 
ted according to the same general rules as 
general courts-martial." Benet^ 15. 

There remain for me to notice, at present, 
two other points in this extraordinary speech : 
first, that martial law does not warrant a 
military commission for the trial of military 
offenses — that is, offenses committed in time 
of war in the interests of the public enemy, 
and by concert and agreement with the enemy ; 
and second, that martial law does not preyail 
in the United States, and has noTcr been de- 
clared by any competent authority. 

It is not necessary, as the gentleman him- 
self has declined to argue the first point — 
whether martial law authorizes the organ i- 
tation of military commissions by order of 
the Commander-in-Chief to try such offenses, 
that I should say more than that the authority 
Just cited by me shows that such commissions 
are authorised under martial law, and are 
created by the commander for the trial of all 
•uch offenses, when their punishment by court- 
martial is not provided for by the express 
statute law of the country. 

The second point — that martial law has not 
been declared by any competent authority,' is 
an arraignment of the late murdered Presi- 
dent of the United States for his proclamation 
of September 24, 1862, declaring martial law 
throughout the United States; and of which, 
in Lawrence's edition of WheaUm on Inter' 
national Law^ p, 622, it is said: ^'WhatcTer 
may be the inference to be deduced, either 
from Constitutional or International Law, or 
from the usages of European gOTomments, as 
to the legitimate depository of the power of 
suspending the writ of habeas eorptu^ the vir- 
tual abrogation of the judiciary in ca^es 
affecting individual liberty, and the establish- 
ment as matter of /act in the United States, 
by the Executiye alone, of martial law, not 
merely in the insurrectionary districts, or in 
cases of military occupancy, but throughout 
the entire Union, and not temporarily, but as 
an institution as permanent as the insurrec- 
tion on which it professes to be based, and 
capable on the same principle of being revived 
in all cases of foreign as well as civil war, 
are placed beyond question by the President's 
proclamation of September 24, 1862." That 
proclamation is as follows : 

'^BT THS FElSn>BNT OF THS UNITBD SIATSS OF 
▲MJUICA — A F&OCLAJULTIOM. 

** Whereas, it has become necessary to call 
into service not only volunteers, but also por- 
tions of the militia of the States, by a draft, 
in order to suppress the insurrection existing 
in the United States, and disloyal persons are 
not adequately restrained by the ordinary pro- 
cesses of law from hindering this measure, 
and from giving aid and comfort in various 
ways to the insurreetion : Now, therefore, be 
it ordered, that during the existing insurrec- 
tion, and as a necessary means for suppress- 
ing the same, all rebels and insurgents, their 
ftiders and abettors, within the United States, 
And all pcraont discouragiBig Tolnntcer en- 



listments, Resisting militia drafts, or guil^ 
of any dilloyal practice, affording aid and 
comfort to rebels, against the authority of the 
United States, shall be subject to martial law, 
and liable to trial and punishment by courts- 
martial or military commission. 

"Second. That the writ of habeat eorpu» is 
suspended in respect to all persons arrested, 
or who are now, or hereafter during the rebel- 
lion shall be, imprisoned in any fort, camp, 
arsenal, military prison, or other place of con- 
finement, by any military authority, or by the 
sentence of any court-martial or military 
commission. 

'*In witness whereof, I have hereunto set 
my hand, and caused the seal of the United 
States to be affixed. 

"Done at the city of Washington, this 24th 
day of September, A. D. 1862, and of the inde- 
pendence of the United States the eighty- 
seventh. "ABRAHAM LINCOLN 
"By the President: 

"William H. Skward, Secretary of State." 

This proclamation is duly certified from the 
War Department to be in fiill force and not 
revoked, and is evidence of record in this 
case ; and but a few days since a proclamation 
of the President, of which this Court will take 
notice, declares that the same remains in fUll 
force. 

It has been said by another of the counsel 
for the accused (Mr. Stone) in his argument, 
that admitting its validity, the proclamation 
ceases to have effect with the insurrection, and 
is terminated by it. It is true the proclama- 
tion of martial law only continues during the 
insurrection; but inasmuch as the question 
of the existence of an insurrection is a poliU 
ical question, the decision of which belongs 
exclusively to the political department of the 
Government, that department alone can declare 
its existence, and that department alone can 
declare its termination, and by the action of 
the political department of the Government 
every judicial tribunal in the land is concluded 
and bound. That question has been settled 
for fifty years in this country by the Supreme 
Court of the United States : First, in the case 
of Brown vt. the United States, 8 Qraneh ; also 
in the prize cases, 2 Black, 641. Nothing more, 
therefore, need be said upon this question of 
an existing insurrection than this : The political 
department of the Government has heretofore 
proclaimed an insurrection ; that department 
has not yet declared the insurrection ended, 
and the event on the 14th of April, which 
robbed the people of their chosen Executive, 
and clothed this land in mourning, bore sad 
but overwhelming witness to the fact that the 
rebellion is not ended. The fact of the insur- 
rection is not an open question to be tried or 
settled by parol, either in a military tribunal 
or in a civil court. 

The declaration of the learned gentleman 
who opened the defense (Mr. Johnson), that 
martial law has never been declared by any 
competent authority, as I have already said, 
arraigns Mr. Lincoln for a usurpation of power. 
Does the gentleman mean to say that, until 
Gongreis authorises it, the President can not 



860 



TBM C0NBPIKA07 TBIAL. 



proclaim and enfovoe martial law in the sap- 

Sression of armed and organiied rebellion? 
ir does he onlj affirm that this act of the late 
President is a usurpation? 

The proolamation of martial law in 1862 a 
usurpation! though it armed the people in 
that dark hour of trial with the means of 
defense against traitorous and secret ene- 
mies in efery State and district of the coun- 
try; though by its use some of the guilty were 
brought to swift and just judgment, and others 
deterred from crime or driven to flight; though 
by this means the innocent and defenseless 
were protected ; though by this means the city 
of the gentleman's residence was saved from 
the Tiolence and pillage of the mob and the 
torch of the incendiary. But, says the gen- 
tleman, it was a usurpation, forbidden by the 
laws of the land I 

The same was said of the proclamations of 
blockade, issued April 19 and 27, 1861, which 
declared a blockade of the ports of the in- 
surgent States, and that all yessels Tiolating 
the same were subjects of capture, and, to- 
gether with the cargo, to be condemned as 
prise. Inasmuch as Congress had not then 
recognised the fact of civil war, these procla- 
mations were denounced as Toid. The Supreme 
Court decided otherwise, and affirmed the 
power of the Executive thus to subject prop- 
erty on the seas to seisure and condemnation. 
I read from that decision : 

''The Constitution confers upon the Presi- 
dent the whole executive power ; he is bound 
to take care that the laws be faithfully exe- 
cuted ; he is Commander-in-Chief of the army 
and navy of the United States, and of the 
militia of the several States when called into 
the actual service of the United States. * * 
Whether the President, in fulfilling his duties 
as Commander-in-Chief in suppressing an in- 
surrection, has met with such armed hostile 
resistance, and a civil war of such alarming 
proportions as will compel him to accord to 
them the character of belligerents, is a ques- 
tion to be decided by Aim, and this Court must 
be governed by the decisions and acts of the 
political department of the Government to 
which this power was intrusted. He must de- 
termine what degree of force the crisis de- 
mands. 

'*The proclamation of blockade is itself of- 
ficial and conclusive evidence to the Court that 
a state of war existed which demanded and 
authorized a recourse to such a measure under 
the circumstances peculiar to the case." 2 
Black, 670. 

It has been solemnly ruled by the same tribu- 
nal, in an earlier case, ^'that the power is con- 
fided to the Executive of the Union to* deter- 
mine when it is necessary to call out the 
militia of the States to repel invasion," as 
follows: ''That he is necessarily constituted 
the judge of the existence of the exigency in 
the first instance, and is bound to act according 
to his belief of the facts. If he does so act, 
and decides to call forth the militia, his orders 
for this purpose are in strict conformity with 
the provisions of the law ; and it would seem 
to follow as a necessary oonsequenoe, that 



every act done by a subordinate officer, im 
obedience to such orders, is equally justifiable. 
The law contemplates that, under such eiz^ 
cumstances, orders shall be given to cany the 
power into eflfect; and it can not, therefore, be 
a correct inference that any other person has 
a Just right to disobey them. The law 
does not provide for any appeal fimn tlie judg- 
ment of the President, or for any right in sab- 
ordinate officers to review his decision, and in 
effect defeat it Whenever a statute gives a dis- 
cretionary power to any person, to be exercised 
by him upon his own opinion of certain t^ta^ 
it is a sound rule of construction, that the 
statute constitutes him the sole and exclusive 
judge of the existence of those fiscta." 12 
WheaUmy 81. 

In the light of these decisions, it most be 
clear to every mind that the question of the 
existence of an insurrection, and the neeeesity 
of calling into requisition for its suppression 
both the militia of the States, and the army 
and navy of the United States, and of pro- 
claiming martial law, which is an essential 
condition of war, whether foreign or do- 
mestic, must rest with the officer of the Oov- 
ernment who is charged by the express terms 
of the Constitution with the performance of 
this great duty for the common defense and the 
execution of the laws of the Union. 

But it is further insisted by the gentleman 
in this argument, that Congress has not author- 
ized the establishment of military commissions, 
which are essential to the judicial administra- 
tion of martial law, and the punishment of 
crimes committed during the existence of a civil 
war, and especially, that such commissions are 
not so authorized to try persons other than those 
in the military or naval service of the United 
St-ates, or in the militia of the several States, 
when in the actual service of the United States. 
The gentleman's argument assuredly destroys 
itself, for he insists that the Congress, as the 
legislative department of the government, can 
pass no law which, either in peace or war, can 
constitutionally subject any citizen not in the 
land or naval forces, to trial for crime before a 
military tribunal, or otherwise than by a jury 
in the civil courts. 

Why does the learned gentleman now tell us 
that Congress has not authorized this to be done, 
after declaring just as stoutly that by the fifth 
and sixth amendments to the Constitution no 
such military tribunals can be established for 
the trial of any person not in the military or 
naval service of the United States, or in the mi- 
litia, when in actual service, for the commission 
of any crime whatever in time of war or insurrec- 
tion ? It ought to have occurred to the gentleman 
when commenting upon the exception in the fifth 
article of the Constitution, that there was a reason 
for it very different from that which he saw fit 
to assign, and that reason, manifestly upon the 
face of the Constitution itself, was, that by the 
eigbtli section of the first article, it is expressly 
provided that Congress shall have power to 
make rules for the government of the land and 
naval forces, and to provide for organizing, 
arming and disciplining the militia, and for 
governing such part of them as may be employed 
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in the serrice of the United States, and tjiat, in- 
asmuch as military discipline and order are as 
essential in an army in time of peace as in time 
of war, if the Oonstitntion would leaye this power 
to C!ongres8 in peace, it must make the excep- 
tion, so that rules and regulations for the gov- 
ernment of the army and navy should be ope- 
rative in time of peace as well as in time of war; 
because the proTisions of the Constitution give 
the right of trial by jury in Tixs'or peacs, in 
all criminal prosecutions by indictment, in terms 
embracing every human being that may be held 
to answer for crime in the United States : and 
therefore, if the; eighth section of the first article 
was to remain in full force in tiic£ or peace, 
the exception must be made; and accordingly, 
the exception was made. But by the argument 
we have listened to, this Court is told, and the 
country is told, that in time or was — a war 
which involyes in its dread issue the lives and 
interests of us all — ^the guarantees of the Con- 
stitution are in fUll force for the benefit of those 
who conspire with the enemy, creep into your 
camps, murder in cold blood, in the interests of 
the invader or insurgent, the Commander-in- 
Chief of your army, and secure to him the slow 
and weak provisions of the civil law, while the 
soldier, who may, when overcome by the de- 
mands 0t exhausted nature, which can not be 
resisted, have slept at his post, is subject to bo 
tried upon the spot by a military tribunal and shot. 
The argument amounts to this: that as military 
courts and military trials of civilians in time of 
war are a usurpation and tyranny, and as soldiers 
are liable to such arrests and trial, Sergeant Cor- 
bett, who shot Booth, should be tried and executed 
by sentence of a military court; while Booth's co- 
conspirators and aiders should be saved from 
any such indignity as a military trial I I con- 
fess that I am too dull to comprehend the logic, 
the reason, or the sense of such a conclusion I If 
there is any one entitled to this privilege of a 
civil trial, at a remote period, and by a jury of 
the District, in time of civil wak, when* the 
foundations of the Republic are rocking beneath 
the earthquake tread of armed rebeUion, that 
man is the defender of the republic. It will 
never do to say, as has been said in this argu- 
ment, that the soldier is not liable to be tried in 
time of war by a military tribunal for any other 
offense than those prescribed in the rules and 
articles of war. To my mind, nothing can be 
clearer than that citizen and soldier alike, in 
time of civil or foreign war, after a proclamation 
of martial law, are triable by military tribunals 
for all offenses of which they may be guilty, in 
the interests of, or in concert with, the'enemy. 

These provisions, therefore, of your Constitu- 
tion for indictment and trial by jury in civil 
courts of aU crimes are, as I shall hereafter show, 
silent and inoperative in time of war when the 
public safety requires it. 

The argument to which I have thus been re- 
plying, as the Court will not fail to perceive, nor 
that public to which the argument is addressed, 
is a labored attempt to establish the proposition, 
that, by the Constitution of the United States, 
the American people can not, even in a civil war 
the greatest the world has ever seen, employ 
martial law and military tribunalB aa a meant 



of successfully asserting their authority, presenr* 
ing their nationality, and securing protection to 
the lives and property of all, and especially to 
the persons of those to whom they have comp 
mitted, officially, the great trust of maintaining 
the national authority. The gentleman says, 
with an air of perfect confidence, that he denies 
the jurisdiction of military tribunals for the 
trial of civilians in time of war, because nei- 
ther the Constitution nor laws justify, but on 
the contrary repudiate them, and that all the 
experience of the past is against it. I might 
content myself with saying Uiat the practice of 
all nations is against the gentleman's conclu- 
sion. The struggle for our national independ- 
ence was aided and prosecuted by military tri- 
bunals and martial law, as weU as by anna. 
The contest for American nationality began 
with the establishment, very soon after the fir^ 
ing of the first gun at Lexington, on the 19th 
day of April, 1775, of military tribunals and 
martial law. On the 80th of June, 1775, the 
Continental Congress provided that " whosoevep, 
belonging to the continental army^ shall be convicted 
of holding correspondence with, or giving intel- 
ligCDce to the enemy, either indirectly or di- 
rectly, shall suffer such punishment as by a 
court-martial shall be ordered." This was found 
not sufficient, inasmuch as it did not reach thoio 
civiliant who, like certain civilians of our day, 
claim the protection of the civil law in time oz 
war against military arrests and military trials 
for military crimes. Therefore, the same Con- 
gress, on the 7th of November, 1775, amended 
this provision by striking out the words "be- 
longing to the continental army," and adopting 
the article as follows : 

^^All person* convicted of holding a treacher- 
ous correspondence with, or giving intelligence 
to the enemy, shall suffer death, or such other 
punisliment as a general court-martial shall 
think proper." 

And on the 17th of June, 1776, the Congresa 
added an additional rule: 

"That all persons, not members of^ nor owing 
allegiance to, any of the United States of Amer^ 
ica, who should be found lurking as spies in or 
about the fortifications or encampments of tho 
armies of the United States, or any of them, 
shall suffer death, according to the law and 
usage of nations, by the sentence of a court- 
martial, or such other punishment as a court- 
martial shall direct." 

Comprehensive as was this legislation, embrao* 
ing, as it did, soldiers, citizens and aliens, sub- 
jecting all alike to trial for their military 
crimes by the military tribunals of justice, ao* 
cording to the law and the usage of nation^ 
it was found to be insufficient to meet thai 
most dangerous of all crimes, oopimitted in tho 
interests of the enemy, by citizens, in time of 
war, the crime of Conspiring together to assaf* 
sinate, or seize and carry away, Uie soldiers and 
citizens who were loyal to the cause of tho 
country. Therefore, on the 27th of February, 
1778, the Congress adopted the following reso* 
lution: 

^^JUiolved^ That whatever inhabitants of thaot 
States shall kill, or seise, or take, any loyal oilr 
isen or oitiaena thereoli and coAvey him| luBf^ 
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or them, to any place within the power of the 
enemy, or shaU kntkr ixto axt oombihatioh 
Ibr such purpose, or attempt to earry the same 
Into exeoation, or hath assisted or shall assist 
therein ; or shall, by giving intelligence, acting 
as a guide, or, in any manner whatever, aid 
the enemy in the perpetration thereof^ he shall 
■offer death, by the judgment of a court-mar- 
tial, as a traitor, assassin, or spy, if the offense 
be committed within seventy miles of the head- 

Soarters of the grand or other armies of these 
tates, where a general officer commands." 
Jottmalt of Oonffrest, vol. II, pp. 459, 460. 

8o stood the law until the adoption of the 
Constitution of the United States. Every well- 
informed man knows that, at the time of the 
passage of these acts, the courts of justice, hav- 
ing cognizance of all crimes against persons, 
were open, in many of the States, and that, by 
their several constitutions and charters, which 
were then the supreme law for the punishment 
of crimes committed within their respective ter- 
ritorial limits, no man was liable to conviction 
but by the verdict of a jury. Take, for example, 
the provisions of the Constitution of North Car- 
olina, adopted on the 10th of November, 1776, 
ftnd in tall force at the time of the passage of 
the last resolution by Congress above cited, 
which provisions are as foUowb : 

**That no freeman shall oe put to answer any 
oriminal charge but by indictment, presentment 
or impeachment." 

« That no freeman shall be convicted of any 
orime but by the unanimous verdict of a jury 
of good and lawful men, in open court, as here- 
tofore used." 

This was the law in 1778 in all the States, 
and the provision for a trial by jury, every one 
knows, meant a jury of twelve men, impannelcd 
and qualified to try the issue in a civil court. 
The conclusion is not to be avoided that these 
enactments of the Congress, under the confed- 
eration, set aside the trial by jury within the 
several States, and expressly provided for tht 
trial, by court-martial, of "any of the inhab- 
itants" who, during the revolution, might, con- 
trary to the provisions of said law, and in aid 
of the public enemy, give them intelligence, or 
kill any loyal citizens of the United States, or 
enter into any combination to kill or carry 
them away. How comes it, if the argument of 
the counsel be true, that this enactment was 
passed by the Congress of 1778, when the con- 
stitutions of the several States, at that day, as 
ftiUy guaranteed trial by jury to every person 
held to answer for a crime, as does the Consti- 
tution of the United States at this hour ? Not- 
withstanding this fact, I have yet to learn that 
any loyal man ever challenged, during all the 
period of our conflict for independence and na- 
tionality, the validity of that law for the trial, 
for military offenses, by military tribunals, of 
all offenders, as the law, not of peace, but of 
war, and absolutely essential to the prosecution 
of war. I may be pardoned for saying that it 
la the accepted common law of nations that 
martial law is, at all times, and everywhere, 
easential to the successful prosecution of war, 
whether it be a civil or a foreign war. The va- 
lidly of these aota of the Continental and Con- 



federate Congress I know was ehallenged, ImX 
only by men charged with the guilt of thrir 
country's blood. 

Washington, the peerless, the stainless, asd 
the just, with whom God walked through the 
night of that great trial, enforced this just and 
wise enactment upon all occasions On the 
80th of September, 1780, Joshua H. Smith, by 
the order of General Washington, was put npoB 
his trial before a court-martial, convened in the 
State of New York, on the charge of there aid- 
ing and assisting Benedict Arnold, in a oombi- 
nation with the enemy, to take, kill and ««« 
such loyal citizens or soldiers of the United 
States as were in garrison at Weet Point. 
Smith objected to the jurisdiction, averring thai 
he was a private citizen, not in the military or 
naval service, and, therefore, was only amena> 
ble to the civil authority of the State, whose 
constitution had guaranteed the right of trial 
by jury to all persons held to answer for crime. 
Chandler' 9 Oriminal TriaU, vol. II, p. 187. The 
Constitution of New York, then in force, had so 
provided ; but, notwithstanding that, the Court 
overruled the plea, held him to answer, and 
tried him. I repeat that, when Smith was thus 
tried by court-martial, the Constitution of New 
York as fully guaranteed trial by jury in the 
civil courts, to all civilians charged and held 
to answer for crimes within the limits of that 
State, as does the Constitution of the United 
States guarantee such trial within the limits of 
the District of Columbia. By the second of the 
Articles of Confederation each State retained 
"its sovereignty," and every power, jurisdic- 
tion and right not expressly delegated to the 
United States in Congress assembled. By those 
Articles there was no express delegation of ju- 
dicial power; therefore, the States retained it 
fully. 

If the military courts, constituted by the 
commander of the army of the United States 
under the Confederation, who was appointed 
only by a resolution of the Congress, without 
any express grant of power to authorise it — 
his office not being created by the act of the 
people in their fundamental law — ^had jurisdic- 
tion in every State to try and put to death 
" any inhabitant " thereof who should kiU any 
loyal citizen, or enter into "any combination" 
for any such purpose therein in time of war, not- 
withstanding the provisions of the Constitution 
and laws of such States, how can any man con- 
ceive that, ' under the Constitution of the 
United States, which is the Supreme law over 
every State, anything in the Constitution and 
laws of such State to the contrary not- 
withstanding, and the supreme law over every 
Territory of the Republic as well, the Com- 
mander-in-Chief of the army of the United 
States, who is made such by the Constitution, 
and, by its supreme authority, clothed with tlie 
power and charged with the duty of directing 
and controlling the whole military power of 
the United States, in time of rebellion or in- 
vasion, has not that authority ? 

I need not remind the Court that one of the 
marked differences between the Articles of 
Confederation and the Constitution of the 
United States was, that, under the Confedeift- 
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tion, the GongTMs was the sole depositorj of 
M federal pon^r. The Congress of the Ck>n- 
federation, said Madison, held *' the command 
of the army." Fed,^ No. 88. Has the Con- 
stitution, which was ordained by the people the 
better ** to insure domestic tranquillity and to 
proTide for the common defense," so fettered 
the great power of self-defense against armed 
insurrection or inyasion that martial law, so 
essential in war, is forbidden by that great in- 
strument? I will yield to no man in' rever- 
enoe for or obedience to the Constitution of my 
eountry, esteeming it, as I do, a new eyangel 
to the nations, embodying the democracy of the 
New Testament, the absolute equality of all 
men before the law, in respect of those rights 
of human nature which are the gift of Qod, 
and, therefore, as unifersal as the material 
structure of man. Can it be that this Consti- 
tution of ours, so diyint in its spirit of justice, 
so beneficent in its results, so ftiU of wisdom, 
and goodness, and truth, under which we be- 
came one people, a great and powerful nation- 
ality, has, in terms or by uS^lication, denied 
to this people the power to crush armed rebel- 
lion by war, and to arrest and punish, during 
the existence of such rebellion, according to 
the laws of war and the usages of nations, se- 
cret conspirators who aid and abet the public 
enemy ? 

Here is a conkpiracy, organized and prose- 
cuted by armed traitors and hired assassins, 
receiving the moral support of thousands in 
every State and district, who pronounced the 
war for the Union a failure, and your now 
murdered but immortal Commander-in-Chief a 
tyrant; the object of which conspiracy, as the 
testimony shows, was to aid the tottering rebel- 
lion which struck at the nation's life. It is in 
evidenoe that Davis, Thompson, and others, 
chiefs in this rebellion, in aid of the same, 
agreed and conspired with others to poison the 
fountains of water which supply your commer- 
cial metropolis, and thereby murder its inhab- 
itants; to secretly deposit in the habitations of 
the people and in the ships in your harbors in- 
flammable materials, and thereby destroy them 
by fire ; to murder by the slow and consuming 
torture of famine your soldiers, captives in their 
hands ; to import pestilence in infected clothes 
to be distributed in your capital and camps, 
and thereby murder the surviving heroes and 
defenders of the republic, who, standing by the 
holy graves of your un returning brave, proudly 
and defiantly challenge to honorable combat and 
open battle all public enemies, that their coun- 
try may live ; and, finally, to crown this horrid 
catalogue of crime, this sum of all human 
atrocities, conspired, as charged upon your 
record, with the accused and John Wilkes Booth 
and John H. Surratt, to kill and murder in 
your capital the executive officers of your Oov- 
ernment and the commander of Jrour armies. 
When this conspiracy, entered into by these 
traitors, is revealed by its attempted execution, 
and the foul and brutal murder of your Presi- 
dent in the capital, you are told that it is nmeon- 
•titutional, in order to arrest the (hrther execu- 
tion of the conspiracy, to interpose the military 
power of this government for the anest) without 



civH process, of any of the parUes thereto, and 
for their trial by a military tribunal of justice. 
If any such rule had obtained during our strug- 
gle for independence, we never would have been 
a nation. If any such rule had been adopted 
and acted upon now, during the fierce struggle 
of the past four years, no man can say that our 
nationality would have thus long survived. 

The whole people of the United States, by 
their Constitution, have created the office of 
President of the United States and Commander- 
in-Chief of the army and navy, and have vested, 
by the terms of that Constitution, in the person 
of the President and Commander-in-Chief, the 
power to enforce the execution of the laws, and 
preserve, protect, and defend the Constitution. 

The question may well be asked: If| as Com- 
mander-in-Chief, the President may not, in time, 
of insurrection or war, proclaim and execute 
martial law, aocording to the usages of nations, 
how he can successfully perform the duties of 
his office— execute the laws, preserve the Con* 
stitution, suppress insurrection, and repel inw 
sion? 

Martial law and military tribunals are as es- 
sential to the successful prosecution of war aa 
are men, and arms, and munitions. The Consti- 
tution of the United States has vested the power 
to declare war and raise armies and navies ex- 
clusively in the Congress, and the power to 
prosecute the war and command the army and 
navy exclusively in the President of the United 
States. As, under the Confederation, the com- 
mander of the army, appointed only by the 
Congress, was by the resolution of that Congress 
empowered to act as he might think proper for 
the good and welfare of the service, subject only 
to such restraints or orders as the Congress 
might g^ve; so, under the Constitution, the 
President is, by the people who ordained that 
Constitution and declared him Commander-in- 
Chief of the army and navy, vested with tnU 
power to direct and control the army and navy 
of the United States, and employ all the forces 
necessary to preserve, protect, and defend the 
Constitution and execute the laws, as enjoined 
by his oath and the very letter of the Consti- 
tution, subject to no restriction or direction 
save such as Congress may from time to timo 
prescribe. 

That these powers for the common defensOi 
intrusted by the Constitution exclusively to 
the Congress and the President, are, in timo 
of civil war or foreign invasion, to be exer^ 
cised without limitation or restraint, to the 
extent of the public necessity, and without 
any intervention of the Federal judiciary or 
of State constitutions or State laws, are f^ti 
in our history not open to question. n 

The position is not to be answer^ by 
saying you make the American Congress 
thereby omnipotent, and clothe the American 
Executive with the asserted attribute of hered- 
itary monarchy — the king can do no wrong. 
Let the position be fairly stated — that the Con- 
gress and President, in war as in peace, ars 
but the agents of the whole people, and that 
this unlimited power fbr the common defenst 
against armed reb^lion or foreign invasion It 
but the power ef the people intrusted ezebik 
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tiftlj to the legiaUtiTe and •xeeutiTe depart- 
ments M their agente, for any and OTory abase 
of which these agents are directly responsible 
to the people — and the demagogue ory of an 
omnipotent Congress, and an execatiTO in- 
Tested with royal prerogatires, Tanishes like 
the baseless fabric of a yision. If the Con- 
gress corruptly, or oppressiyely, or wantonly 
abuse this g^at trust, the people, by the irre- 
sistible power of the ballot, hurl them from 
place. If the President so abuse the trust, the 
people by their Congress withhold supplies, or 
by impeachment transfer the trust to better 
hands, strip him of the franchises of citisen- 
•hip and of office, and declare him forever dis- 
qualified to hold any position of honor, trust, 
or power under the government of his 
country. 

I can understand rery well why men should 
tremble at the exercise of this great power by 
a monarch whose person, by the Constitution 
of his realm, is inyiolable, but I can not con- 
eeire how an American citisen, who has faith 
in the capacity of the whole people to goyern 
ihemseWes, should gi?e himself any concern 
on the subject Mr. Hallam, the distinguished 
author of the QmttituUanal Eutory qf England^ 
has said : 

"Kings lore to display the dirinity with 
which their flatterers inyest them, in nothing 
so much as in the instantaneous execution of 
their will, and to stand reyealed, as it were, in 
the storm and thunderbolt when their power 
breaks through the operation of secondary 
causes and awes a prostrate nation without 
the intervention of law." 

How just are such words when applied to an 
irresponsible monarch 1 How absurd, when 
applied to a whole people, acting through 
their duly appointed agents, whose will, thus 
declared, is the supreme law, to awe into sub- 
mission and peace and obedience, not a pros- 
trate nation, but a prostrate rebellion 1 The 
same great author utters the fact which all, 
history attests, when he says : 

** It has been usual for all governments du- 
ring actual rebellion, to proclaim martial law 
for the suspension of civil jurisdiction ; and this 
anomaly, I must admit," he adds, " is very far 
from being less indispensable at such unhap- 
py seasons where the ordinary mode of trial 
is by jury, than where the right of decision 
resides in the court." Contt, MiU^ vol. I, ch. 
6, p. 826. 

That the power to proclaim martial law and 
f^Uy or partially suspend the civil jurisdic- 
tion. Federal and State, in time of rebellion or 
civil war, and punish by military tribunals all 
offenses committed in aid of the public enemy, 
is conferred upon Congress and th^ Executive, 
necessarily results from the unlimited grants 
of power for the common defense to which I 
have already briefly referred. I may be par- 
doned for saying that this position is not as- 
sumed by me for the purposes of this occasion, 
but that early in the first year of this great 
Struggle for our national life I proclaimed it 
as a representative of the people, under the ob- 
ligation of my oath, and, as I then believed, 
Bid itiU believe, upon the authority of the' 



great men who formed and fashioned the wise 
and msjestic fabric of American government. 
Some of the citations which I deemed it mT 
duty at that time to make, and some of whiea 
I now re-produce, have, I am pleased to say, 
found a wider circulation in books that have 
since been published by others. 

When the Constitution was on trial for its 
deliverance before the people of the several 
States, its ratification was opposed on the 
ground that it conferred upon Congress and 
Uie Executive unlimited power for the common 
defense. To all such objectors — and they were 
numerous in every State — that great man, Al- 
exander Hamilton, whose words will live at 
long as our language lives, speaking to the lis- 
tening people of all the States, and urging 
them not to r^ect that matchless instrument 
which bore the name of Washington, said : 

*' The authorities essential to ue care of the 
common defense are these : To raise armies; to 
build and equip fleets ; to prescribe rules for 
the government of both ; to direct their opera- 
tions ; to provide for their support These pow- 
ers ought to exist without umitatiom ; because 
it is impossible to foresee or define the extent 
and variety of national exigencies, and the 
correspondent extent and variety of the means 
which may be necessary to satisfy them. 

" The circumstances that endanger the safety 
of nations are infinite ; and for this reason no 
constitutional shackles can wisely be imposed 
on the power to which the care of it is com- 
mitted. 4 xhis power ought 
to be under ihib direction of the same counSls 
which are appointed to preside over the com- 
mon defense. * * * It must be 
admitted, as a necessary consequence, that 
there can be no limitation of that authority 
which is to provide for the defense and pro- 
tection of the community, in any manner esseiw 
tial to its efficacy ; that is, any matter essen- 
tial to the formation, direction or support of 
the national forces." 
He adds the further remark : 
** This is one of those truths which, to a cor- 
rect and unprejudiced mind, carries its own 
evidence along with it; and may be obscured, 
but can not be made plainer by argument or 
reasoning. It rests upon axioms as simple as 
they are universal — the meoM ought to be pro- 
portioned to the end; the persons from whose 
agency the attainment of any end is expected, 
ought to possess the means by which it is to 
be attained." Federalitt, No. 23. 

In the same great contest for the adoption of 
the Constitution, Madison, sometimes called the 
Father of the Constitution, said : 

"Is the power of declaring war necessary? 
No man will answer this question in the nega- 
tive. • • • Is the power of rais- 
ing armies and equipping fleets necessary? 
• ♦ • It is involved ^n the power of 
self-defense. e « e With what 

color of propriety could the force necessary 
for defense be limited by those who can not 
limit the force of offense ? e e e The 
means of security can only be regulated by the 
means and the danger of attack, e e a 
It is in vain to oppose constitutional barriers 
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to tlie impulse of self-preserration. It is worse 
than in vain, because it plants in the Consti- 
tution itself necessary usurpations of x>ower." 
Federalist, No. 41. 

With Uiis construction, proclaimed both by 
the adTocates and opponents of its ratifica- 
tion, the Constitution of the United States was 
accepted and adopted, and that construction 
has been followed and acted upon, by every 
department of the GoTernment to this day. 

It was as well understood t}ien in theory as 
it has since been illustrated in practice, that 
the judicial power, both Federal and State, had 
no Yoice and could exercise no authority in the 
conduct^ and prosecution of a war, except in 
subordination to the political department of 
the GoYernment. The Constitution contains 
the significant proTision, '^The priyilege of the 
writ of kabetu corpus shall not be suspended, 
unless when in cases of rebellion or inyasion 
the public safety may require it." 

What was this but a declaration, that in 
time of rebellion, or inyasion, the public safety 
is the highest law ? — that so far as necessary 
the ciyil courts (of which the Commander-in- 
Chief, under the direction of Congress) must 
be silent, and the rights of each citizen, as 
secured in time of peace, must yield to the 
wants, interests and necessities of the nation ? 
Yet we have been gravely told by the gentle- 
man, in his argument, that the maxim, ialua 
popuU suprema est lex, is but fit for a tyrant's 
use. Those grand men, whom God taught to 
build the f)ibric of empire, thought otherwise, 
when they put that maxim into the Constitu- 
tion of their country. It is very clear that the 
Constitution recognises the great principle 
which underlies we structure of society and 
of all civil government ; that no man lives for 
himself alone, but each for all ; that if need be 
some must die, that the State may live, because 
at best the individual is but for to-day, while 
the commonwealth is for all time. I agree 
with the gentleman in the maxim which he bor- 
rows from Aristotle, '^Let the public weal be 
under the protection of the law ;" but I claim 
that in war, as in peace, by the very terms of 
the Constitution of the country, the public 
safety is under the protection of the law ; that 
the Constitution itself has provided for the de- 
claration of war for the common defense, to 
suppress rebellion, to repel invasion, and by 
express terms, has declared that whatever is 
necessary to make the prosecution of the war 
successful, may be done, and ought to be done, 
and is therefore constitutionally lawftiL 

Who will dare to say that in time of civil 
war " no person shall be deprived of life lib- 
erty and property, without due process of law?" 
This is a provision of your Constitution, than 
which there is none more just or sacred in it ; 
it is, however, only the law of peace, not of 
war. In peace, that wise provision of the (Con- 
stitution must be, and is, enforced by the civil 
courts ; in war, it must be, and is, to a great 
extent, inoperative and disregarded. The 
thousands slain by your armies in battle were 
deprived of life " without due process of law." 
All spies arrested, convicted and executed by 
your military tribanals in time of war are de- 



prived of liberty and lifb " without due proeen 
of law;" all enemies captured and held aa 
prisoners of war are deprived of liberty "with- 
out due process of law;" all owners whose 
property is forcibly seized and appropriated in 
war are deprived of their property " without 
due process of law." The Constitution recog- 
nises the principle of common law, that every 
man's house is his castle; that his home, the 
shelter of his wife and children, is his most 
sacred possession ; and has therefore specially 
provided, ** that no soldier shall in time of peace 
be quartered in any house, without the con- 
sent of its owner, nor in time of war, but in a 
manner to be prescribed by law [III Amend.] ; 
thereby declaring that, in time of war. Con- 
gress may by law authorize, as it has done, 
that without the consent and against the con- 
sent of the owner, the soldier may be quar- 
tered in any man's house, and upon any man's 
hearth. What I have said illustrates the pro- 
position, that in time of war the civil tribunals 
of justice are wholly or partially silent, as the 
public safety may require ; that the limitations 
and provisions of the Constitution in favor of 
life, liberty and property are therefore wholly 
or partially suspended. In this I am sustained 
by an authority second to none with intelli- 
gent American citizens. Mr. John Quincy 
Adams, than whom a purer man or a wiser 
statesman never ascended the chair of the 
Chief Magistracy in America, said in his place 
in the House of Representatives, in 1886, that: 

"In the authority given to Congress by the 
Constitution of the United States to declare 
war, all the powers incident to war are by 
necessary implication conferred upon the Gov- 
ernment of the United States. Now the pow- 
ers incidental to war are derived, not from 
their internal, municipal source, but from the 
laws and usages of nations. There are, then, 
in the authority of Congress and of the Execu- 
tive, two classes of powers altogether different 
in their nature, and often incompatible with 
each other, the war power and the peace power. 
The peace power is limited by regulations and 
restricted by provisions prescribed within the 
Constitution itself. The war power is limited 
only by the laws and usage of nations. This 
power is tremendous; it is strictly constitu- 
tional, but it breaks down every barrier so 
anxiously erected for the protection of liberty, 
of property, and of life." 

If this be so, how can there be trial by jury 
for military offenses in time of civil war? If 
you can not, and do not, try the armed enemy 
before, you shoot him, or the captured enemy 
before you imprison him, why should you be 
held to open the civil courts and try the spy, 
the conspirator and the assassin, in the secret 
service of the public enemy, by jury, before 
you convict and punish him ? Why not clamor 
against holding imprisoned the captured armed 
rebels, deprived of their liberty without due 
process of law ? Are they not citizens ? Why 
not clamor against slaying, for their crime of 
treason, which is cognizable in the civil courts, 
by your rifled ordnance and the leaden hail of 
your musketry in battle, these public enemie^ 
without trial by Jury ? Are they ^ot citltena 7 
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Why is the clamor confined exclosiTely to the 
trial by military tribunals of Justice of trait- 
orous spies, traitorous conspirators, and as* 
•assins hired to do secretly what the armed 
rebel attempts to do openly — murder your na- 
tionality by assassinating its defenders and 
its executive officers? Nothing can be clearer 
than that the rebel captured prisoner, being a 
citixen of the republic, is as much entitled to 
trial by jury before he is committed to prison, 
as the spy, or the aider and abettor of the trea- 
son by conspiracy and assassination, being a 
citixen, is entitled to such trial by jury, before 
he is subjected to the just punishment of the 
law for his great crime. I think that in time 
of war the remark of Montesquieu, touching 
the ciyil judiciary, is true : that "it is next to 
nothing." Hamilton well said, "The Execu- 
tive holds the sword of the community; the 
judiciary has no direction of the strength of 
society ; it has neither force nor will ; it has 
judgment alone, and is dependent for the ex- 
ecution of that upon the arm of the Executive." 
The people of these States so understood the 
Constitution, and adopted it, and intended 
thereby, without limitation or restraint, to em- 
power their Congress and Executive to author- 
ixe by law, and execute by force, whatever the 
public safety might require, to suppress rebel- 
lion or repel invasion. 

Notwitstanding all that has been said by 
the counsel for the accused to the contrary, the 
Constitution has received this construction 
from the day of its adoption to this hour. 
The Supreme Court of the United States has 
solemnly decided that the Constitution has 
conferred upon the Government authority to 
employ all the means necessary to the faithful 
execution of all the powers which that Consti- 
tution enjoins upon the Government of the 
United States, and upon every department and 
every officer thereof. Speaking of that pro- 
vision of the Constitution which provides that 
''Congress shall have power to make all laws 
that may be necessary and proper to carry 
into effect all powers granted to the Govern- 
ment of the United States, or to any depart- 
ment or officer thereof," Chief Justice Marshall, 
in his great decision in the case of McCuUoch 
vi. State of Maryland, says : 

"The powers given to the Government imply 
the ordinary means of execution, and the Gov- 
ernment, in all sound reason and fair interpre- 
tation, must have the choice of the means which 
it deems the most convenient and appropriate 
to the execution of the power. • • » xhe 
powers of the Government were given for the 
welfare of the nation; they were intended to 
endure for ages to come, and to be adapted to 
the various crises in human affairs. To pre- 
scribe the specific means by which Government 
should, in all future time, execute its power, 
and to confine the choice of means to such nar- 
row limits as should not leave it in the power 
of Congress to adopt any which might be ap- 
propriate and conducive to the end, would be 
most unwise and pernicious." 4 Wheaton^ 420. 
Words fitly spoken I which illustrated at 
the time of their utterance the wisdom of the 
Constitution in providing thif general grant 



of power to meet every possible exigency whiok 
the fortunes of war might cast upon the oofiB» 
try, and the wisdom of which words, in tam. 
has been illustrated to-day by the gigantic aaa 
triumphant struggle of the people during the 
last four years for the supremacy of the Cob* 
stitution, and in exact accordance with iU 
provisions. In the light of these wonderftil 
events, the words of Pinckney, uttered whea 
the illustrious Chief Justice had concluded hii 
opinion, "The Constitution of my country is 
immortal 1" seem to have become words of 
prophesy. Has not this great tribunal, through 
the chief of all its judges, by this lun^noui 
and profound reasoning, declared that tht 
Government may by law authorise the Execu- 
tive to employ, in the prosecution of war, the 
ordinary means, and all the means necessary 
and adapted to the end ? And in the othei 
decision, before referred to, in the 8th of 
Cranch, arising during the late war with Great 
Britain, Mr. Justice Story said : 

"When the legislative authority, to whom 
the right to declare war is confided, has d»-. 
dared war in its most unlimited manner, the 
executive authority, to whom the execution of 
the war is confided, is bound to carry it into 
effect. He has a discretion vested in him as 
to the manner and extent, but he can not law- 
fully transcend the rules of warfare estab- 
lished among civilised nations. He cannot 
lawfully exercise powers or authorize proceed^ 
ings which the civilized world repudiates uid 
disclaims. The sovereignty, as to declaring 
war and limiting its effects, rests with tht 
Legislature. The sovereignty, as to its execa> 
tion, rests with the President." Brawn vt. 
UniUd SiaUs, 8 Oranck, 163. 

Has the Congress, to whom is committed the 
sovereignty of the whole people to declare war, 
by legislation restricted the President, or at- 
tempted to restrict him, in the prosecution of 
this war for the Union, from exercising all 
the "powers" and adopting all the "proceed- 
ings" usually approved and employed by the 
civilized world ? He would, in my judgment, 
be a bold man who asserted that Congress haa 
so legislated; and the Congress which should 
by law fetter the executive arm when raised 
for the common defense, would, in my opinion, 
be false to their oath. That Congress may pre- 
scribe rulei« for the government of the army 
and navy, and the militia when in actual ser- 
vice, by articles of war, is an express grant 
of power in the Constitution, which Congress 
has rightfully exercised, and which the Exec- 
utive must and docs obey. That Congress 
may aid the Executive by legislation in the 
prosecution of a war, civil or foreign, is ad- 
mitted. That Congress may restrain the Exec- 
utive, and arraign, try, and condemn him for 
wantonly abusing the great trust, is expressly 
declared in the Constitution. That Con great 
shall pass all laws ruceuary to enable the Ex* 
ecutive to execute the laws of the Union, 8U]h> 
press insurrection, and repel invasion, is one 
of the express requirements of the Constitu- 
tion, for the performance of which the Con- 
gress is bound by an oath. 

What was the legislation of Congress when 
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Ua^ABon fired its first gun on Sumter? By the 
M/ of 1795 it is provided that whenoTer the 
Ic-TTS of the United States shall be opposed, or 
the execution thereof obstructed, in any State, 
by eombinations too powerful to be suppressed 
by the ordinary course of judicial proceeding, 
or by the powers vested in the marshals, it 
shall be lawful by this act for the President to 
call forth the mUitia of such State, or of any 
other State or States, as may be necessary to 
suppress such combinations and to cause the 
laws to be executed, lit Statutes at Large^ 424. 
By the act of 1807 it is provided that in case 
of insurrection or obstruction to the laws, either 
of the United States or of any individual State 
or Territory, where it is lawful for the President 
of the United States to call forth the militia 
for the purpose of suppressing such insurrec- 
tion or of causing the laws to be duly executed, 
it shall be lawful for him to employ for such 
purpose such part of the land or naval forces 
of the United States as shall be judged neces- 
sary. 2d Statulet at Largty 448. 

Can any one doubt that, by these acts, the 
President is clothed with full power to deter- 
mine whether armed insurrection exists in any 
State or Territory of the Union, and, if so, to 
make war upon it with all the force he may 
deem necessary or be able to command ? By 
the siuiple exercise of this great power it neces- 
sarily results that he may, in the prosecution 
of the war for the suppression of such insur- 
rection, suspend, as far as may be necessary, 
the civil administration of justice by substi- 
tuting In its stei^d martial law, -which is simply 
the common law of war. If, in such a mo- 
ment, the President may make no arrests with- 
out civil warrant, and may inflict no violence 
or penalties on persons (as is claimed here for 
the accused), without first obtaining the ver- 
dict of juries and the judgment of civil courts, 
then is this legislation a mockery, and the 
Constitution, which not only authorised but en- 
joined its enactment, but a glittering general- 
ity and a splendid bauble. Happily the Su- 
preme Court has settled all controversy on this 
question. In speaking of the Rhode Island in- 
surrection the Court say : 

"The Constitution of the United States, as 
far as it has provided for an emergency of 
this kind, and authorised the general Govern- 
ment to interfere in the domestic concerns of a 
State, has treated the subject as political in its 
nature, and placed the power in the hands of 
that department." • • » * • 
*'By the act of 1796 the power of deciding 
whether the exigency has arisen upon which 
the Government of the United States is bound 
to interfere is given to the President.'^ 

The Court add: 

" When the President has acted, and called 
out the militia, is a Circuit Court of the United 
States authorised to inquire whether his de- 
cision was right ? If it could, then it would 
become the duty of the Court, provided it came 
to the conclusion that the President had decided 
incorrectly, to discharge those who were ar- 
rested or detained by the troops in the service 
of the United States." • • • "If 
Iht judicial power extends so far, the guaran- 



tee contained in the Constitution of the United 
States is a guarantee of anarchy and not of 
order.'- • • • *iyet, if this right 
does not reside in the courts when the conflict 
is raging, if the judicial power is, at that time, 
bound to follow the decision of the political, it 
must be equally bound when the contest is over. 
It can not, when peace is restored, punish, as 
offenses and crimes, the acts which it before 
recognized and was bound to recognize as law- 
Ail." Luther vt, Borden^ 7 Howard^ 42, 43. 

If this be law, what becomes of the volun- 
teer advice of the volunteer counsel, by him 
given without money and without price, to this 
Court, of their responsibility — their pergonal 
responsibility — for obeying the orders of the 
President of the United States, in trying per- 
sons accused of the murder of the Chief Mag- 
istrate and Commander-in-Chief of the army 
and navy of the United States in time of rebel- 
lion, and in pursuance of a conspiracy entered 
into with the public enemy? I may be par- 
doned for asking the attention of the Court to 
a fiirther citation ft'om this important decision, 
in which the Court say the employment of mil- 
itary power, to put down an armed insurrec- 
tion, "is essential to the existence of every 
Government, and is as necessary to the States 
of this Union as to any other Government; and 
if the Government of the State deem the armed 
opposition so formidable as to require the use 
of military force and the declaration of mab- 
TiAL LAW, we see no ground upon which this 
Court can question its authority." P>id, This 
decision, in terms, declared that, under the act 
of 1796, the President had power to decide, 
and did decide, the question so as to exclude 
further inquiry whether the State Government^ 
which thus employed force and proclaimed 
martial law, was the Government of the State, 
and, therefore, was permitted to act. If a State 
may do this, ^o put down armed insurrection, 
may not the Federal Government as well? 
The reason of the man who doubts it may justly 
be questioned. I but quote the language of 
that tribunal, in another case before cited, 
when I say the Constitution confers upon the 
President the whole executive power. 

We have seen that the proclamation of block- 
ade, made by the President, was affirmed by 
the Supreme Court as a lawftil and valid act, 
although its direct effect was to dispose of the 
property of whoever violated it, whether citizen 
or stranger. It is difficult to perceive what 
course of reasoning can be adopted, in the 
light of that decision, which will justify any 
man in saying that the President had not the 
like power to proclaim martial law in time of 
insurrection against the United States, and to 
establish, according to the customs of war 
among civilized nations, military tribunals of 
justice for its enforcement, and for the punish- 
ment of all crimes committed in the interests 
of the public enemy. 

These acts of the President have, however, 
all been legalised by the subsequent legisla- 
tion of Congress, although the Supreme Court 
decided, in relation to the proclamation of 
blockade, that no such legislation was neoet> 
sary. 
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By the act of August 6, 1861, ch. 68, sec. 
8| it is enacted that: 

"All the acts, proclamations and orders of the 
President of the United States, after the 4th 
of March, 1861, respecting the army and navy 
of the United States, and calling out, or relating 
to, the militia or yolunteers from the States, are 
hereby approved in all respects, legalized and 
made valid to the same extent, and with the 
same effect, as if they had been issued and 
done under the previous express authority and 
direction of the Congress of the United States." 
12 Stat, at Large^ 826. 

This act legalised, if any such legalization 
was necepsary, all that the President had done 
fh>m the day of his inauguration to that hour, 
in the prosecution of the war for the Union. 
He had suspended the privilege of the writ of 
habeas eorpuSj and resisted its execution when 
issued by the Chief Justice of the United States; 
he had called out and accepted the services of a 
large body of volunteers for a period not pre- 
viously authorized by law ; he had declared a 
blockade of the Southern port«; he had de- 
clared the Southern States in insurrection ; he 
had ordered the armies to invade them and 
suppress it; thus exercising, in accordance 
with the laws of war, power over the life, the 
liberty and the property of the citizens. Con- 
gress ratified it, and affirmed it. 

In like manner, and by subsequent legisla- 
tion, did the Congress ratify and affirm the 
?roclamation of martial law of September 25, 
862. That proclamation, as the Court will 
have observed, declares that, during the exist- 
ing insurrection, all rebels and insurponts, 
their aiders and abettors within the United 
States, and all persons guilty of any disloyal 
practice affording aid and comfort to the rebels 
against the authority of the United States, 
shall be subject to martial law, and liable to 
trial and punishment by courts-martial or mili- 
tart/ com7nii(,^ion ; and, second, that the writ of 
habeas corpus is suspended in respect to all per- 
sons arrested, or who ore now, or hercal'ter 
during the rebellion shall be, imprisoned in any 
fort, etc., by any military authority, or by the 
sentence of any court-martial or miliiary ccm- 
mission. 

One would suppose that it needed no nrpu- 
ment to satisfy an intelligent and patriotic cit- 
izen of the United States that, by the ruling of 
the Supreme Court cited, so much of this procla- 
mation as declares that all rebels and insur- 
gents, their aiders and abettors, shall be sub- 
ject to martial law, and be liable to trial and 
punishment by court-martial or military com- 
mission, needed no ratification by Congress. 
Every step that the President took against the 
rebels and insurgents was taken in pursuance 
of the rules of war, and was an exercise of 
martial law. Who says that he should not de- 
prive them, by the authority of this law, of life 
and liberty? Are the aiders and abettors of 
these insurgents entitled to any higher consid- 
eration than the armed insurgents themselves? 
It is against these that the President proclaimed 
martial law, and against all others who were 
guilty of any disloyal practice affording aid 
ftud comfort to rebels against the authority of 



the United States. Against these he suspended 
the privilege of the writ of habeas corpus; and 
these, and only such as these, were, by that 
proclamation, subjected to trial and punish- 
ment by court-martial or militiry commission. 

That the proclamation covers the offense 
charged here, no man will, or dare, for a mo- 
ment deny. Was it not a disloyal practice? 
Was it not aiding and abetting the insurgents 
and rebels to enter into a conspiracy with them 
to kill and murder, within your Capital and 
your intrenched camp, the Commander-in- 
Chief of our army, your Lieutenant-General, 
and the Vice-President and the Secretai*y of 
State, with intent thereby to aid the rebellion, 
and subvert the Constitution and laws of the 
United States? But it is said that the Presi- 
dent could not establish a court for their trial, 
and, therefore. Congress must ratify and affirm 
this proclamation. I have said before that 
such an argument comes with ill g^ce from 
the lips of him who declared, as solemnly, that 
neither by the Congress nor by the President 
could either the rebel himself or his aider or 
abettor be lawfully and constitutionally sub- 
ject^?:! to trial by any military tribunal, whether 
court-martial or military commission. But the 
Congress did ratify, in the exercise of the 
power vested in thom, every part of this procla- 
mation. I have said, upon the authority of the 
fathers of the Constitution, and of its judicial 
interpreters, that Congress has power, by legis- 
lation, to aid the Executive in the suppression 
of rebellion, in executing the laws of the 
Union when resisted by armed insurrection 
and in repelling invasion. 

By the act of March 3, 1S03, the Congress of 
I the United .States, by tlie first section thereof, 
declared that during the present rebellion the 
President of the United States, whenever in 
his judgment the public safety may require it, 
is autlioiize*! to suspend the writ of habeas cor- 
pus in any case throujrhout the Unito<I States 
or any part thereof. By the fourth section of 
the same act, it is declared that any order of 
the President, or under his authority, made at 
any time during the existence of the present 
rebellion, shall be a defense in all courts to 
any action or prosecution, civil or criminal, 
pending or to be commenced, for any search, 
seizure, arrest, or imprisonment, made, done, 
or committed, or acts omitted to be done, under 
and by virtue of such order. By the fifth sec- 
tion it is provide*!, that, if any suit or prose- 
cution, civil or criminal, has been or shall be 
commenced in any State court against any oflR- 
cer, civil or military, or ajrninst any other per- 
son, for any arrest oV imj risonment made, or 
others trespasses or wrongs done or commit- 
ted, or any act omitted to be done at any time 
during the present rebellion, by virtue of or 
under color of any authority derived from or 
exercised by or under the President of the 
United States, if the defendant shall, upon 
appearance in such court, file a petition stating 
the facts upon affidavit, etc., as aforesaid, for 
the removal of the cause for trial to the Circuit 
Court of the United States, it shall be the duty 
of the State court, upon his giving security, to 
proceed no further in the cause or prosecution. 
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Thus declaring that all orders of the President, 
made at any time during the existence of the 
present rebellion, and all acts done in pursu- 
ance thereof, shall be held valid in the courts 
of justice. Without further inquiry, these 
proTisions of this statute embrace Order 141, 
which is the proclamation of martial law, and 
necessarily legalise eyery act done under it, 
either before the passage of the act of 1868 or 
since. Inasmuch as that proclamation ordered 
that all rebels, insurgents, their aiders and 
abettors^ and persons guilty of any disloyal 
practice affording aid and comfort to rebels 
against the authority of the United States, at 
any time during the existing insurrection, 
should be subject to martial law, and liable to 
trial and punishment by military eommittion^ 
the sections of the law just cited declaring law- 
ful all acts done in pursuance of such order, 
including, of course, the trial and punishment 
by military commission of all such offenders, 
as directly legalised this order of the Presi- 
dent as it is possible for Congress to legalise 
or authorise any executiye act whateyer. 
12 Stat. atLargey 755-6. 

But after assuming and declaring with great 
earnestness in his argument that no person 
could be tried and conyicted for such crimes, 
by any military tribunal, whether a court-mar- 
tial or a military commission, saye those in 
the land or nayal senrice in time of war, the 
gentleman makes the extraordinary statement 
that the creation of a military commission 
must be authorised by the legislatiye depart- 
ment, and demands, if there be any such leg- 
islation, " let the statute be produced." The 
statute has been produced. The power so to 
try, says the gentleman, must be authorised 
by Congress, when the demand is made for 
such authority. Does not the gentleman there- 
by giye up his argument, and admit, that if 
the Congress has so authorised the trial of all 
aiders and abettors of rebels or insurgents for 
whatever they do in aid of such rebels and in- 
surgents during the insurrection, the statute 
and proceedings under it are lawful and yalid? 
I haye already shown that the Congress haye 
80 legislated by expressly legalising Order No. 
141, which directed the trial of all rebels, their 
aiders and abettors, by military commission. 
Did not Congress expressly legalise this order 
by declaring that the order shall be a defense 
in all courts to any action or prosecution, ciyil 
or criminal, for acts done in pursuance of it? 
No amount of argument could make this point 
clearer than the language of the statute itself. 
But, says the gentleman, if there be a statute 
authorising trials by military commission, 
'' Let it be produced." 

By the act of March 8, 1868, it is provided 
in section thirty that in time of war, insur- 
rection, or rebellion, murder and assault with 
intent to kill, etc., when committed by persons 
in the military seryioe, shall be punishable by 
the sentence' of a court-martial or military 
eommitnony and the punishment of such offenses 
shall never be less than those inflicted by the 
laws of the State or District in which they 
may have been committed. By the 88th sec- 
tion of the same act^ it is provided that all 
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persons who, in time of war or rebellion 
against the United States, shall be found lurk- 
ing or acting as spies in or about the campa, 
etc., of the United States, or elsewhere, shall 
be triable by a military eommitnony and shall, 
upon conviction, suffer death. Here is a stat- 
ute which expressly declares that all persons, 
whether citisens or strangers, who in time of 
rebellion shall be found acting as spies, shall 
suffer death upon conviction by a military 
commission. Why did not the gentleman give 
us some argument upon this law? We have 
seen that it was the existing law of the United 
States under the Confederation. Then, and 
since, men not in the land or naval forces of 
the United States have suffered death forHhis 
offense upon conviction by courts-martial. If 
it was competent for Congress to authorise 
their trial by courts-martial, it was equal- 
ly competent for Congress to authorise their 
trial by military commission, and accord- 
ingly they have done so. By the same authority 
the Congress may extend the jurisdiction of 
military commissions over all military offenses 
or crimes committed in time of rebellion or war 
in aid of the public enemy ; and it certainly 
stands with right reason, that if it were just 
to subject to death, by the sentence of a military 
commission, all persons who should be guilty 
merely of lurking as ipies in the interests of the 
public enemy in time of rebellion, though they 
obtained no information, thoueh they inflicted 
no personal injury, but were simply overtaken 
and detected in the endeavor to obtain intelli- 
gence for the enemy, those who enter into 
conspiracy with the enemy, not only to lurk as 
spies in your camp, but to lurk there as murder- 
ers and assassins, and who, in pursuance of 
that conspiracy, commit assassination and mur- 
der upon the Conunander-in-Chief of your army 
within your camp and in aid of rebellion, 
should be subject in like manner to trial by mil- 
itary commission. Stat, at Largt 12, 786-'7, cA. 8. 

Accordingly, the President having so declared, 
the Congress, as we have stated, have affirmed 
that his order was valid, and that all persons 
acting by authority, and consequently as a 
court pronouncing such sentence upon the of- 
fender as the usage of war requires, are justified 
by the law of the land. With all respect, permit 
me to say that the learned g^ntlem^n has mani- 
fested more acumen and ability in his elaborate 
argument by what he has omitted to say than 
by anything which he has said. By the act of 
July 2, 1864, cap. 215, it is provided that the 
commanding general in the field, or the com- 
mander of the department, as the case may be, 
shall have power to carry into execution all 
sentences against guerrilla marauders for rob- 
bery, arson, burglary, etc., and from violation 
of the laws and customs of war, as well as 
sentences against spies, mutineers, deserters, 
and murderers. 

From the legislation I have cited, it is appa- 
rent that military commissions are expressly 
recognized by the law-making power; that they 
are authorized to try capital offenses against 
citizens not in the service of the United States, 
and to pronounce the sentence of death upon 
them ; and that the commander of a department, 
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or the commanding general in the field, may 
carry such sentence into execution. But, says 
the gentleman, grant all this to be so ; Congress 
has not declared in what manner the court 
shall be constituted. The answer to that ob- 
jection has already been anticipated in the 
citation from Benet, wherein it appeared to be 
the rule of the law martial that in the punish- 
ment of all military offenses not provided for 
by the written law of the land, military com- 
missions are constituted for that purpose by the 
iiutliority of the commanding ofl&cer or the 
Commander-in-Chief, as the case may be, who 
selects the ofhcers of a court-martial ; that they 
arc similarly constituted, and their proceedings 
conducted according to the same general rules. 
That is a part of the very law martial which 
the President proclaimed, and which the Con- 
gress has legalized. The Proclamation has de- 
clared that all such offenders shall be tried by 
military commissions. The Congress has legal- 
iied the same by the act which I have cited ; 
and by every intendment it must be taken that, 
as martial law is by the Procladiation declared 
to be the rule by which they shall be tried, the 
Congress, in affirming the act of the President, 
simply declared that they should be tried accord- 
ing to the customs of martial law ; that the 
commission should be constituted by the Com- 
mander-in-Chief according to the rule of pro- 
cedure known as martial law; and that the 
penalties inflicted should be in accordance with 
the laws of war and the usages of nations. 
Legislation no more definite than this has been 
upon your statute-book since the beginning of 
the century, and has been held by the Supreme 
Court of the United States valid for the punish- 
ment of offenders. 

By the 32d article of the act of 23d April, 
180(), it is provided that "all crimes committed 
oy persons belonging to the navy which are not 
specified in the foregoing articles shall be pun- 
ished according to the laws and customs in such 
cases at sea." Of this article the Supreme 
Court of the United States say, that when of- 
fenses and crimes are not given in terms or by 
definition, the want of it may be supplied by a 
comprehensive enactment such as the 32d arti- 
cle of the rules for the government of the navy ; 
which means that courts-martial have juris- 
diction of such crimes as are not specified, but 
which have been recognized to be crimes and 
offenses by the usages in the navies of all na- 
tions, and that they shall be punished according 
to the laws and customs of the sea. Dynes vs. 
Hoover, 20 Howard, 82. 

But it is a fact that must not be omitted in the 
reply which I make to the gentleman's argu- 
gumont, that an effort was made by himself and 
others in the Senate of the United States, on the 
3d of March last, to condemn the arrests, impris- 
onmonfs, etc., made by order of the President of 
the United States in pursuance of his proclama- 
tion, and to reverse, by the judgment of that 
body, the law which had been before passed 
affirniing his action, which effort most signally 
fuile.l. 

Tims we see that the body which by the Con- 
stitution, if the President had been guilty of 
the misdemeanors alleged against him in this 



argument of the gentleman, would, upon pre- 
sentation of such charge in legal form against 
the President, constitute the high court of im- 
peachment for his trial and condemnation, has 
decided the question in advance, and declared 
upon the occasion referred to, as they had 
before decided by solemn enactment, that this 
order of the President declaring martial law 
and the punishment of all rebels and insurgents, 
the^r aiders and abettors, by military commis- 
sion, should be enforced during the insurrection, 
as the law of the land, and that the offenders 
should be tried, as directed, by military com- 
mission. It may be said that this subsequent 
legislation of Congress, ratifying and affirming 
what had been done by the President, can have 
no validity. Of course it can not if neither the 
Congress nor the Executive can authorize the 
proclamation and enforcement of martial law, 
in the suppression of rebellion, for the punish- 
ment of all persons conhnitting military offenses 
in aid of that rebellion. Assuming, however, as 
the gentleman seemed to assume, by asking for 
the legislation of Congress, that there is such 
power in Congress, the Supreme Court of the 
United States has solemnly affirmed that such 
ratification is valid. 2 Black, 671. 

The gentleman's argument is full of citations 
of English precedent. There is a late English 
precedent bearing upon this point^ — the power 
of the legislature, by subsequent enactment, to 
legalize executive orders, arrests, and impris- 
onment of citizens — that I beg leave to commend 
to his consideration. I refer to the statute of 
11 and 12 Victoria, ch. 36, entitled "An act to 
empower the lord lieutenant or other chief gov- 
ernor or governors of Ireland, to apprehend and 
detain until the first day of March, 1849. such 
persons as he or they shall w/^eci of conspiring 
against her Majesty's person and government," 
passed July 26, 1848, which statute in terms 
declares that all and every person and persons 
who is, are, or shall be, within that period, 
within that part of the United Kingdom of 
England and Ireland called Ireland, at or 
on the day the act shall receive her Majesty's 
royal assent, or after, by warrant for high trea- 
son or treasonable practices, or suspicion of high 
treason or treasonable practices, signed by the 
lord lieutenant^ or other chief governor or gov- 
ernors of Ireland for the time being, or his or 
their chief secretary, for such causes as afore- 
said, may be detained rn safe custody, withoni 
bail or main prize, until the first day of March, 
1849 ; and that no judge or justice shall bail 
or try any such person or persons so commit- 
ted, without order from her Majesty's privy 
counsel, until the said first day of March, 1849, 
any law or statute to the contrary notwith- 
ing. The 2d section of this act provides that, 
in cases where any persons have been, be/ore 
the passing of the act, arrested, committed, or 
detained for such cause by wan'ant or warrants 
signed by the officers aforesaid, or either of 
them, it may be lawful for the person or per- 
sons to whom such warranto have been or shall 
be diiected, to detain such person or persons in 
his or their custody in any place whatever in Ire- 
land ; and that such person or persons to whom 
such warrants have been or shall be directed 
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shall, be deemed and taken, to all intents and 
purposes, lawfully authorised to take into safe 
eufttoily and be the lawful jailors and keepers of 
such persons so arrested, committed, or detained. 

Here the power of arrest is given by the act 
of Parliament to the governor or his secretary ; 
(he process of the ciyil courts was wholly sus- 
pended; bail was denied and tho parties im- 
prisoned, and this not by process of the courts, 
but by warrant of the chief governor or his 
secretary ; not for crimes charged to have been 
committed, but for being ttupectedot treasonable 
.practices. Magna charta it seems opposes no 
restraint, notwithstanding the parade that is 
made about it in this argument, upon the power 
of the Parliament of England to legalise arrests 
and imprisonments made before the passage of 
the act upon an executive order, and without 
colorable authority of statute law, and to au- 
thorize like arrests and imprisonments of so 
many of six million of people as such executive 
officers might tuspect of treasonable practices. 

But, says the gentleman, whatever may be 
the precedents, English or American ; whatever 
may be the provisions of the Constitution ; 
whatever may be the legislation of Congress ; 
whatever may be the proclamations and orders 
of the President as Commander-in-Chief, it is 
a usurpation and a tyranny in time of rebel- 
lion and civil war, to subject any citizen 
to trial for any crime before military tri- 
bunals, save such citisens as are in the 
land or naval forces, and against this usur- 
pation, which he asks this Court to rebuke 
by solemn decision, he appeals to public opin- 
ion. I trust that I set as high value upon en- 
lightened public opinion as any man. I recog- 
nise it as the reserved power of the people 
which creates and dissolves armies, which cre- 
ates and dissolves legislative assemblies, which 
enacts and repeals fundamental laws, the bet- 
ter to provide for personal security by the due 
administration of justice. To that public opin- 
ion upon this very question of the usurpation 
of authority, of unlawful arrests, and unlawful 
imprisonments, and unlawful trials, condem- 
nations, and executions by the late President 
of the United States, an appeal has already 
been taken. On this very issue the President 
was tried before the tribunal of the people, that 
great nation of freemen who cover this conti- 
nent, looking out upon Europe from their east- 
ern and upon Asia from their western homes. 
That people came to the consideration of this 
issue, not unmindful of the fact that the first 
struggle for the establishment of our national- 
ity could not have been, and was not, suecess- 
fully prosecuted without the proclamation and 
euforcement of martial law, declaring, as we 
liave seen, that any inhabitant who, during 
that war, should kill any loyal citizen, or enter 
into any combination for that purpose, should, 
u[)on trial and conviction before a military 
irihunal, be sentenced as an assassin, traitor, 
or spy, and should suffer death, and that in 
fhis last struggle for the maintenance of Amer- 
iciin nationality, the President but followed the 
example of the illustrious Father of his Coun- 
try. Upon that issue the people passed judg- 
ment on the 8tlL day 6f last November, and 



declared that the charge of usurpation was falst,. 
From this decision of the people there lies no 
appeal on this earth. Who can rightfully chal- 
lenge the authority of the American people to 
decide such questions for themselves? The 
voice of the people, thus solemnly proclaimed, 
by the omnipotence of the ballot, in favor of 
the righteous order of their murdered Presi- 
dent-, issued by him for the common defense, 
for the preservation of the Constitution, and 
for the enforcement of the laws of the Union, 
ought to be accepted, and will be accepted, I 
trust, by all just men, as the voice of God. 

May it pUcue the Court: I have said thus 
much touching the right of the people, under 
their Constitution, in time of civil war and 
rebellion, to proclaim through their Executive, 
with the sanction and approval of their Con 
gress, martial law, and enforce the same ao* 
cording to the usage of nations. 

I submit that it has been shown that, by the 
letter and spirit of the Constitution, as well as 
by its contemporaneous construction, followed 
and approved by every department of the Gov- 
ernment, this right is in the people; that it is 
inseparable from the condition of war, whether 
civil or foreign, and absolutely essential to its 
vigorous and successful prosecution; that ac- 
cording to the highest authority upon Consti- 
tutional law, the proclamation and enforce- 
ment of martial law are '*usual under all Gov- 
ernments in time of rebellion;'' that our own 
highest judicial tribunal has declared this, 
ancf solemnly ruled that the question of the 
necessity for its exercise rests exclusively with 
Congress and the President; and that Uie de- 
cision of the political departments, of the Gov- 
ernment, that there is an armed rebellion and 
a necessity for the employment of military 
force and martial law in its suppression, oon- 
cludes the judiciary. 

In submitting what I have said in support 
of the jurisdiction of this honorable Court, 
and of its Constitutional power to hear and de- 
termine this issue, I have uttered my own con- 
victions ; and for their utteranbe in defense of 
my country, and its right to employ all the 
means necessary for the common defense against 
Armed rebellion and secret treasonable con- 
spiracy in aid of such rebellion, I shall neither 
ask pardon nor offer apology. I find no words 
with which more fitly to conclude all I have to 
say upon the question of the jurisdiction and 
Constitutional authority of this Court, than 
those employed by the illustrious Lord Brough- 
am to the House of Peers in support of the bill 
before referred to, which empowered the Lord 
Lieutenant of Ireland, and his deputies, to ap- 
prehend and detain, for the period of seven 
months or more, all such persons within that 
island as they should ttupect of conspiracy 
against Her Majesty's person and Government. 
Said that illustrious man: ''A friend of liberty 
I have lived, and such will I die; nor care I 
how soon the latter event may happen, if I can 
not be a friend of liberty without being a friend 
^i traitors at the same time— a protector of 
criminals of the deepest dye — an aooompliee 
of foul rebellion and of its ooncemitant, ciTil 
war, with all its atrocities and all its fearftil 
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consequences/' Han$ard9 DebaUty Zd terieij 
9oL 100, p. 686. 

May it pUcue the Court : It only remains 
for me to sum up the eridence, and present my 
Tiews of the law arising upon the facts in the 
case on trial. The questions of fact inToWed in 
the issue are : 

First, did the accused, or any two of them, con- 
federate and conspire together, as charged ? and, 

Second, did the accused, or any of them, in 
pursuance of such conspiracy, and with the in- 
tent alleged, commit either or all of the sereral 
acts specified ? 

If the conspiracy be established, as laid, it 
results that whaterer was said or done by either 
of the parties thereto, in the Airtherance or ex- 
ecution of the common design, is the declaration 
or act of all the othe^ parties to the conspiracy ; 
and this, whether the other parties, at the time 
ruch words were uttered or such acts done by 
their confederates, were present or absent — 
here, within the intrenched lines of your capi- 
tal, or crouching behind the intrenched lines 
of Richmond, or awaiting the results of their 
murderous plot against their country, its Con- 
stitution and laws, across the border, under the 
shelter of the British flag. 

The declared and accepted role of law in 
Cases of conspiracy is that — 

''In prosecutions for conspiracy it is an es- 
tablished rule that where scTcral persons are 
proved to haye combined together for the same 
illegal purpose, any act done by one of the 
party, in pursuance of the original concerted 
plan, and in reference to the common object, is, 
in the contemplation of law as well as in sound 
reason, the act of the whole party ; and, there- 
fore, the proof of the act will be OTidence 
against any of the others, who were engaged 
in the same general conspiracy, without regard 
to the question whether the prisoner is proved 
to have been concerned in the particular trans- 
action." Phillipi on Evidence, p. 210. 

The same rule obtains in cases of treason: 
" If several persons agree to levy war, some in 
one place and some in another, and one party 
do actually appear in arms, this is a levying 
of war by all, as well those who were not in 
arms as those who were, if it were done in pur- 
suance of the original concert, for those who 
made the attempt were emboldened by the con- 
fidence inspired by the general concert, and 
therefore these particular acts are in justice 
imputable to all the rest." 1 East,, Pleat of 
the Oroum, p. 97 ; Roscoe, 84. 

In Ex parte Bolhnan and Swartwoul, 4 Cranch, 
126, Marshall, Chief Justice, rules : *' If war be 
actually levied — that is, if a body of men be 
actually assembled, for the purpose of effect- 
ing, by force, a treasonable purpose, all those 
who perform any part, however minute^ or hoto- 
rver remote Jrom the tcene of action, and who are 
actually leagued in the general conspiracy, are 
to be considered as traitors." 

In United Statet vs. dole et al., 5 McLean, 601, 
Mr. Justice McLean says: "A conspiracy is 
rarely, if ever, proved by positive testimony. 
When a crime of high magnitude is about to be 
perpetrated by a combination of individuals, 
the/ do not act openly, but covertly and se- 



cretly. The purpose formed is known o||ly te 
those who enter into it. Unless one of the 
original conspirators betray his companions 
and give evidence against them, their guilt can 
be proved only by circumstantial evidence. * 
* It is said by some writers on evidence that 
such circumstances are stronger than positive 
proof. A witness swearing positively, it is 
said, may misapprehend the facts or «wear 
falsely, but that circumstanoes can not lie. 

*' The common design is the essence of the 
charge ; and this majjr be made to appear when 
the defendants steadily pursue the same object, 
whether acting separately or together, by com- 
mon or different means, all leading to the same 
unlawful result. And where prima /ade evi- 
dence has been given of a combination, the 
acts or confessions of one are evidence against 
all. * * It is reasonable that where a body 
of men assume the attribute of individuality, 
whether for commercial business or for the 
commission of a crime, that the aasoeiation 
should be bound by the acts of one of its mem- 
bers, in carrying out the design." 

It is a rule of the law, not to be overlooked 
in this connexion, that the conspiracy or agree^ 
ment of the parties, or some of them, to act in 
concert to accomplish the unlawful act charged, 
may be established either by direct evidence 
of a meeting or consultation for the illegal 
purpose charged, or more usually, fh>m the 
very nature of the case, by circumstantial evi- 
dence. 2 Starkie, 282. 

Lord Mansfield ruled that it was not neces- 
sary to prove the actual fact of a conspiracy, 
but that it might be collected from collateral 
circumstances. Farton't Gate, 1 W, BlaekMUnu, 
892. 

" If," says a great authority on the law of 
evidence, "on a charge of conspiracy, it ap- 
pear that two persons by their acts are pursu- 
ing the same object, and often by the same 
means, or one performing part of the act, and 
the other completing it, for the attainment of 
the same object, the jury may draw the con- 
clusion there is a conspiracy. If a conspiracy 
be formed, and a person join in it afterward, 
he is equally guilty with the original conspire 
ators." Roteoe, 415. 

"The rule of the admissibility of the acts 
and declarations of any one of the conspira- 
tors, said or done in furtherance of the com- 
mon design, applies in cases as well where 
only part of the conspirators are indicted, or 
upon trial, as where all are indicted and upon 
trial. Thus, upon an indictment for murder, 
if it appear that others, together with the pris- 
oner, conspired to commit the crime, the act o* 
one, done in pursuance of that intention, will 
be evidence against the rest." 2d Starkie, 237. 

They are all alike guilty as principala 
Chmmonwealih vs. Knopp, 9 Pickering, 496 ; 10 
Pickering, 477 ; 6 Term Report*, 628 ; 11 EasU, 684. 

What is the evidence, direct and circumstan- 
tial, that the accused, or either of them, to- 
gether with John H. Surratt, John Wilkes 
Booth, Jefferson Davis, George N. Sanders, Bev- 
erley Tucker, Jacob Thompson, William C 
Cleary, Clement C. Clay, George Harper and 
George Youngs did combine, confederate, and 
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conspire, in aid of the existing rebellion, as 
charged, te kill and murder, within the mili- 
tary department of Washington, and within 
the fortified and intrenched Unes thereof^ 
Abraham Lincoln, late, and, at the time of the 
said combining, confederating and conspiring, 
President of the United States of America, and 
Commander-in-Chief of the army and nary 
thereof; Andrew Johnson, Vice-President of 
the United States; William H. Seward, Secre- 
tary of State of the United States; and Ulys- 
Hcs S. Grant, Lieutenant-General of the armies 
tliereof, and then in command, under the direc- 
tion of , the President? 

The time, as laid in the charge and specifi- 
cation, when this conspiracy was entered into, 
is immaterial, so that it appear by the eri*- 
dence that the criminal combination and 
agreement were formed before the commis- 
sion of the acts alleged. That Jefferson Daris, 
one of the conspirators named, was the ac- 
knowledged chief and leader of the existing 
rebellion against the OoTcrnment of the United 
States, and that Jacob Thompson, Qeorge N. 
Sanders, Clement C. Clay, Bererley Tucker, 
and others named in the specification, were his 
duly accredited and autlu>rised agents, to act 
in Uie interests of said rebellion, are facts es- 
tablished by the testimony in this case beyond 
all questioiL. That DaTis, as the leader of said 
rebellion, gaye to those agents, then in Can- 
ada, commissions in blank, bearing the official 
signature of his war minister, James A.Seddon, 
to be by them filled up and delivered to such 
agents as they might employ to act in the 
interests of the rebellion within the United 
States, and intended to be a coyer and pro- 
tection for any crimes they might therein 
commit in the seryioe of the rebellion, is also 
a fact established here, and which no man can 
gainsay. Who doubts that Kennedy, whose 
confession, made in yiew of immediate death, 
as proTcd here, was commissioned by those ac- 
credited agents of Davis to burn the city of 
New York ? That he was to have attempted it 
on the night of the Presidential election, and 
that he did, in combination with his confed- 
erates, set fire to four hotels in the city of New 
Tork on the night of the 26th of NoTcmber 
last? Who doubts that, in like manner, in the 
interests of the rebellion, and by the authority 
of Davis, these, his agents, also commissioned 
Bennett H. Toong to commit arson, robbery 
and the murder of unarmed citisens in St. Al- 
bans, Vermont ? Who doubts, upon the testi- 
mony shown, that Davis, by his agents, delib- 
erately adopted the system of starvation for 
the murder of our captive soldiers in his 
hands, or that, as shown by the testimony, he 
sanctioned the burning of hospitals and steam- 
boats, the property of private persons, and 
paid therefor, from his stolen treasure, the 
sum of thirty-five thousand dollars in gold? 
By the evidence of Godfrey Joseph Hyams it 
is proved that Thompson— Ahe agent of Jeffer- 
son Davis — ^paid him money for the service he 
rendered in the infamous and fiendish project 
of importing pestilence into our camps and 
cities, to destroy the lives of citisens tend 
soldiers alike, aad into the house of the Presi- 



dent for the purpose of destroying his life. It 
may be said, and doubtless will be said, by the 
pensioned advocates of this rebellion, that 
Uyams, being infamous, is not to be believed* 
It is admitt^ that he is infamous, as it must 
be conceded that any man is infamous who 
either participates in such a crime or at- 
tempts in anywise to extenuate it. But it will 
be observed that Hyams is supported by the 
testimony of Mr. Sanford Conover, who heard 
Blackburn and the other rebel agents in 
Canada speak of this infernal project, and by 
the testimony of Mr. Wall, the well-known 
auctioneer of this city, whose character is un- 
questioned, that he received this importation 
of pestilence (of course without any knowledge 
of the purpose), and that Hyams consigned 
the goods to him in the name of J. W. Harris, 
a fact in itself an acknowledgment of guilt ; 
and that he received, afterwaid, a letter from 
Harris, dated Toronto, Canada West, December 
1, 1864, wherein Harris' stated that he had 
not been able to come to the States since his 
return to Canada, and asked for an account 
of the sale. He identifies the Godfrey Joseph 
Hyams, who testified in court as the J. W, 
Harris who imported the pestilence. The vexy 
transaction shows that Hyams' statement is 
truthful. He gives the names of the parties 
connected with this infamy (Clement C. Clay, 
Dr. Blackburn, Rev. Dr. Stuart Robinson, J. C 
Holcombe, all refugees from the Confederacy 
in Canada^, and states that he gave Thompson 
a receipt for the fifty dollars paid to him, and 
that he was by occupation a shoemaker; in 
none of wAch facts is there an attempt to dis- 
credit him. It is not probable that a man in 
his position in life would be able to buy five 
trunks of clothing, ship them all the way from 
Halifax to Washington, and then order Uiem to 
be sold at auction, without regard to price, 
solely upon his own account. It is a matter 
of notoriety that a part of his statement is 
verified by the results at Newborn, North Car- 
olina, to which point, he says, a portion of the 
infected goods were shipped, through a sutler, 
the result of which was that nearly two thou- 
sand citisens and soldiers died there, about 
that time, with the yellow fever. 

That the rebel chief, Jefferson Davis, sanc- 
tioned these crimes, committed and attempted 
through the instrumentality of his accredited 
agents in Canada — ^Thompson, Clay, Tucker. 
Sanders, Cleary, etc. — ^upon the persons ana 
property of the people of the North, there is 
positive proof on your record. The letter 
brought from Richmond, and taken from the 
archives of his late pretended (Government 
there, dated February 11, 1866, and addressed 
to him by a late rebel Senator from Texas, W. 
S. Oldham, contains the following significant 
words: "When Senator Johnson, of Missouri, 
and myself waited on you, a few days since, in 
relation to the project of annoying and har- 
rassing the enemy, by means of burning their 
shipping, towns, etc., there were several re- 
marks made by you upon the subject, which I 
was not fully prepared to answer, but which, 
upon subsequent conference with parties pro> 
posing the enterprise, I find can not apply 
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M objections to the scheme. First, the ^com- 
bustable materials' consist of several prepara- 
tions, and not one alone, and can be used 
without exposing the party using them to the 
least danger of detection whatever. ♦ * 
* Second, there is no necessity for sending 
persons in the military service into the enemy's 
country, but the work may be done by agents. 

♦ * * I have seen enough of the ef- 
fects that can be produced to satisfy me that 
in most cases, without any danger to the par-j 
ties engaged, and, in others, but very slight, I 
we can, first, burn every vessel that leaves a 
foreign port for the United States; second, 
wo can burn every transport that leaves the 
harbor of New York, or other Northern port, 
with supplies for the armies of the enemy in 
the South; third, burn every transport and 
gunboat on the Mississippi river, as well as 
devastate the country of the enemy, and fill 
his people with terror and consternation. 

* ♦ * For the purpose of satisfying 
your mind upon the subject, I respectfully, 
but earnestly, request that you will give an 
interview with General Harris, formerly a 
member of Congress from Missouri, who, I 
think, is able, from conclusive proofs, to con- 
vince you that what I have suggested is per- 
fectly feasible and practicable." 

« No one can doubt, from the tenor of this 
letter, that the rebel Davis only wanted to bo 
satisfied that this system of arson and mur- 
der could be carried on by his agents in the 
North successfully and without detection. 
With him it was not a crime to do these acts, 
but only a crime to be detected^ in them. 
But Davis, by his indorsement on this letter, 
dated the 20th of February, 1866, bears wit-, 
ness to his own complicity and his own in- 
famy in this proposed work of destruction 
and crime for the fixture, as well as to his 
complicity in what had before been attempted 
without complete success. Kennedy, with his 
confederates, had failed to burn the city of 
New York. "The combustibles" which Ken- 
nedy had employed were, it seems, defective. 
This was "a difficulty to be overcome." Neitlier 
had he been able to consummate the dreadful 
work without subjecting himself to detection. 
This was another ^^ difficulty to be overcome.'" 
Davis, on the 20th of February, 1865, indorsed 
upon this letter these words: "Secretary of 
State, at his convenience, sec General Harris, 
and learn what plan he has for overcoming 
the difficulties heretofore experienced. J. DT 

This indorsement is unquestionably proved 
to be the handwriting of Jeflferson Davis, and 
it bears witness on its face that the monstrous 
proposition met his approval, and that he de- 
sired his rebel Secretary of State, Benjamin, 
to see General Harris and learn how to over- 
come the difficulty hereto/ore experienced, to wit: 
the ineflficiency of "the combustible materials" 
that had been employed, and the liability of 
its agents to detection. After this, who will 
doubt that he had endeavored, by the hand of 
incendiaries, to destroy by fire the property 
and lives of the people of the North, and there- 
by "fill them with terror and consternation;" 
that he knew his agents had been unsuccess- 



ful; tkat he knew hit agents had been detected 
in their villainy and punished for their crime; 
that he desired, through a more perfect " chem- 
ical preparation," by the science and skill of 
Professor Mc<^lIoch, to accomplish sncceesfnliy 
what had before been unsnccessfally attempted? 

The intercepted letter of his agent, Clement 
C. Clay, dated St. Catharine's, Canada West, 
November 1, 1864, is an acknowledgment and 
confession of what they had attempted, and a 
suggestion made through J. P. Benjamin, rebel 
Secretary of State, of what remained to be 
done, in order to make the "ehemical prepara- 
tions" efficient. Speaking of this Bennett U. 
Young, he says; "Yon have doubtless learned 
through the press of the United States, of the 
raid on St. Alban^i by about twenty-five Con- 
federate soldiers, led by Lieutenant Bennett 
H. Young; of their attempt ^nd failure to burn 
the town ; of their robbery of three banks there 
of the aggregate amount of about two hundred 
thousand dollars; of their arrest in Canada, 
by United States forces; of their commitment 
and the pending preliminary trial." He makes 
application, in aid of Young and his associates, 
for additional documents, showing that they 
acted upon the authority of the Confederate 
States Government, taking care to say, how- 
ever, that he held such authority at the time, 
but that it ought to be more explicit, so far as 
regards the particular acts complained of. He 
states that he met Young at Halifax in May, 
1864, who developed his plans for retaliation 
on the enemy ; that he, Clay, recommended him 
to the rebel Secretary, of war; that after this, 
"Young was sent back by the Secretary of War 
with a commission as Second Lieutenant to exe- 
(Milc his plans and purposes, but to report to 

Hon. and myself." Young afterward 

"proposed passing through New England, burn- 
ing some towns and robbing them of whatever 
he could convert to the use of the Confederate 
Government. This I approved as justifiable 
retaliation. He attempted to burn the town ol 
St. Alban's, Vermont, and would have succeed- 
ed but for the failure of the chemical preparation 
with which he was armed. He then robbed the 
banks Of funds amounting to over two hundre<l 
thousand dollars. That he was not prompted 
by selfish or mercenary motives, I am as well 
satisfied as I am that he is an honest man. He 
assured mc before going that his eflfort would Ik* 
to destroy towns and farm-houses, but not to 
plunder or rob; but he said if, after firing a 
town, he saw he </ould take funds from a bank 
or any house, and thereby might inflict injury 
upon tho enemy and benefit his own Govei u- 
ment, he would do so. He added most enipliat- 
ically, that whaiet'cr he took should be turned 
over to the Government or its representative^^ in 
foreign lands. My instructii)n8 to him wcr«», tu 
destroy whatever was valuable; not to stop lu 
rob, but if, after firing a town, he could seiae and 
carry oft" money or treasury or bank notis, lie 
might do so upon condition that tliey won» <leliv- 
ered to the proper authorities of the Confederate 
States ' — that is, to ('Iny himself. 

When he wrote this letter, it seems that x\\\> 
aodfc'dited agent of Jefferson Davis was as 
strongly impressed with the \t$urpatUm and dct- 
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potitm of Mr. Lincoln's administration as some 
of the advocaiet of his aiders and abettors seem 
to be at this day ; and he indulges in the fol- 
lowing statement: " All that a large portion 
of the' Northern people, especially in the North- 
west, want to resist the oppressiont of the des- 
potism at Washington, is a leader. They are 
ripe for resistance, andit may come soon qfier the 
Jhresidential election. At all events, it must 
come, if our armies are not orercome, or de- 
stroyed, or dispersed. No people of the Anglo- 
Saxon blood can long endure the usurpations 
and tyrannies qf ZdncolnJ* Clay does not sign 
Ihe dispatch, but indorses the bearer of it as 
a person who can identify him and give his 
name. The bearer of that letter was the wit- 
ness, Richard Montgomery, who saw Clay write 
a portion of the letter, and receired it from his 
hands, and subsequently delivered it to the 
Assistant Secretary of War of the United 
States, Mr. Dana That the letter is in Clay's 
handwriting, is clearly proved by those famil- 
iar with it. Mr. Montgomery testifies that he 
was instructed by Clay to deliver this letter to 
Benjamin, the Rebel Secretary of State, if he 
oould get through to Richmond, and to tell him 
what names to put in the blanks. 

This letter leaves no doubt, if any before 
existed in the mind of any one who had read 
the letter of Oldham, and Davis' indorsement 
thereon, that "the chemical preparations" and 
« combustible materials" had been tried and 
had failed, and it had become a matter of great 
moment and concern that they should be so 
prepared as, in the words of Davis, "to over- 
come the difficulties heretofore experienced ;" 
that is to say, complete the work of destruc- 
tion, and secure the perpetrators against per- 
sonal injury or detection in the performance 
of it. 

It only remains to be seen whether Davis, 
the procurer of arson and of the indiscrimi- 
nate murder of the innocent and unoffending, 
necessarily resultant therefrom, was capable 
also of endeavoring to procure, and in fact 
did procure, the murder, by direct assassina- 
tion, of the President of the United States 
and others charged with the duty of main- 
taining the Government of the United States, 
and of suppressing the rebellion in which this 
arch-traitor and conspirator was engaged. 

The official papers of Davis, captured under 
the guns of our victorious army in his rebel 
capital, identified beyond question or shadow 
of doubt, and placed upon your record, together 
with the declarations and acts of his co-con- 
spirators and agents, proclaim to all the world 
that he was capable of attempting to accom- 
plish his treasonable procuration of the mur- 
der pf the late President, and other chief of- 
ficers of the United States, by the hands of 
hired assassins. 

In the fall of 1864, Lieutenant W. Alston 
addresses to "His Excellency" a letter, now 
before the Court, which contains the following 
Words ; 

•* I now offer you my services, and if you 
will favor me^n my designs^ I will proceed, as 
soon as my health will permit, to rid my coun- 
try of some ot her deadliest enemies, by strik- 



ing at the Tory knrttf blood ot those who seek 
to enchain her in slavery. I consider nothing 
dishonorable having such a tendency. All I ask 
of you is, to favor me by granting me the 
necessary papers, etc., to travel on. » • * 
I am perfectly familiar with the North^ and feel con- 
fident that I can execute anything I undertake. 
I was in the raid last June in Kentucky, under 
General John II. Morgan j » * * was taken 
prisoner; * * « escaped from them by 
dressing myself in the garb of a citizen. 

* * * I went through to the Canadas, from 
whence, by the assistance of Cb/one^Jl P. Uoleomb^ 
I succeeded in working my way around and 
through the blockade. • * * £ should like 
to have a personal interview with you in order 
to perfect the arrangements before starting." 

Is there any room to doubt that this was a 
proposition to assassinate^ by the hand of this 
man and his associates, such persons in the 
North as he deemed the " deadliest enemies " 
of the rebellion? The weakness of the man 
who for a moment can doubt that such was the 
proposition of the writer of this letter, is cer- 
tainly an object of commiseration. What had 
Jefferson Davis to say to this proposed assas- 
sination of the " deadliest enemies " in the Nortli 
of his great treason ? Did the atrocious sug- 
gestion kindle in him indignation against the 
villain who offered, with his own hand, te 
strike the blow? Not at all. On the contrary, 
he ordered his private secretary, on the 29th of 
November, 1864, to indorse upon the letter 
these words : '^ Lieutenant W. Alston ; accom- 
panied raid into Kentucky, and was captured, 
but escaped into Qmada, from whence he found 
his way back. Now offers his services to rid 
the country of some of its deadliest enemies; 
asks for papers, etc. Respectfully referred, by 
direction of the President, to the honorable 
Secretary of War." It is alfo indorsed for at- 
tention, " By order. {'Signed) J. A. CampbtfL 
Assistant Secretary c f War." 

Note the fact in this connection, that Jeffer- 
son Davis himself, as well as his subordinates, 
had, before the date of this indorsement, con- 
cluded that Abraham Lincoln was " the dead- 
liest enemy " of the rebellion. You hear it in 
the rebel camp in Virginia in 1868, declared 
by Booth, then and there present, and assented 
to by rebel officers, that " Abraham Lincoln 
must be killed." You hear it in that slaughter- 
pen in Georgia, Anderson ville, proclaimed 
among rebel officers, who, by the plow torture 
of starvation, inflicted cruel and untimely 
death on ten thousand of your defenders, cap- 
tives in their hands — whispering, like demons, 
their horrid purpose, "Abraham Lincoln must 
be killed." And in Canada, the accredited 
agents of Jefferson Davis, as early as October, 
lo64, and afterward, declared that " Abraham 
Lincoln must be killed " if his re-election could 
not be prevented. These agents in Canada, on 
the 13th of October, 1864, delivered, in ciplicr, 
to be transmitted to Richmond by Richard Mont- 
gomery, the witness, whose reputation is un- 
challenged, the following communication : 

"OCTOBKR 13, 1864. 

"We again urge the immense necessity of 
our gaining immediate advantages. Strain 
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rrery nerye for riotory. We now look upon 
the re-election of Lmeoln in Norember as al- 
most certain, and we need to whip Ms hirelings 
to prevent it. Besides, with Lincoln re-elected, 
and his armies yictorious, we need not hope 
eren for recognition, much less the help men- 
tioned in our last Holcomb will explain this. 
Those figures of the Yankee armies are correct 
to a unit. Our friendt tkall be immediaUhf set 
to work 09 you direet" 

To which an official reply, in cipher, was de- 
Hrered to Montgomery by an agent of the state 
department in Richmond, dated October 19, 
1864, as follows : 

*' Your letter of the 18th instant is at hand. 
There is yet time enough to colonise many voten 
before November. A blow will shortly be 
stricken here. It is not quite time. General 
Longstreet is to attack Sheridan without delay, 
and then move north as far as practicable 
toward unprotected points. This will be made 
instead of movement before mentioned. He 
will endeavor to assist the Republieant in col- 
UeUng their haUott. Be watchful and assist him.*' 

On the very day of the date of this Richmond 
dispatch Sheridan was attacked, with what 
success history will declare. The Court will 
not fail to notice that the rt-eleeUon of Mr, lAn- 
eoln is to be prevented if possible, by any and 
every means. Nor will they fail to notice that 
HoUomh is to '* explain this " — the same person 
who, in Canada, was the friend and advisor of 
AlttoHj who proposed to Davis the assassination 
of the " deadliest enemies " of the rebellion. 

In the dispatch of the 18th of October, which 
was borne by Montgomery, and transmitted to 
Richmond in October last, you will find these 
words: '* Our friends shall bo immediately set 
to work as you direct." Mr. Lincoln is the sub- 
ject of that dispatch. Davis is therein notified 
that his agents in Canada look upon tlie re- 
elvetion of Mr. Lincoln in November as almost 
certain. In this connection he is assured by 
those agents, that the /riendt of their cause are 
to be set to work as Davis had directed. The 
conversations, which are proved by witnesses 
whose character stands unimpeached, disclose 
what " work " the ♦* friends " were to do under 
the direction of Davis himself. Who were these 
** friends," and what was " the work " which 
his agents, Thompson, Clay, Tucker and San- 
ders had been directed to set them at? Let 
Thompson answer for himself. In a conversa- 
tion with Richard Montgomery in the summer 
of 1864, Thompson said that he had hie friends, 
confederates, all over the Northern States, who 
were ready and willing to go any lengths for 
the good of the cause of the South, and he 
could at any time have the tyrant Lincoln^ or any 
other of his advisers that he chose, put out of his 
way ; that they would not consider it a crime 
when done for the cause of the Confederacy." 
This conversation was repeated by the witness 
in the summer of 1864 to Clement C. Clay, who 
immediately stated: "That is so; we are all 
devoted to our cause and ready to go any 
length — ^to do anything under the sun." 

At and about the time that these declarations 
of Clay and Thompson were made, Alston, who 
mAde ihe proposition, as we have seen, to Davis, 



to be ftimished with papers to go Ifortk and rid 
the Confederacy of some of its *' deadliest cue- 
mies," was in Canada. He was doubtless one 
of the *' friends" referred to. As appean by 
the testimony of Montgomery, Pftyne, the pris- 
oner at your bar, was about that time in Canada, 
and was seen standing by Thompton's door, 
engaged in a conversation with Clay, between 
whom and the witness some words were inter- 
changed, when Clay stated he (Payne) was one 
of their friends — *< we trust him." It is proved 
beyond a shadow of doubt that in October last 
John Wilkes Booth, the assassin of the Presi- 
dent, was also in Canada, and upon intimate 
terms with Thompson, Clay, Sanders, and otlier 
rebel agents. Who can donbt, in the light of 
the events which have transpiiisd, that he was 
one of the «< friends" to be « set to work," a* 
Davis had already directed — not, perhaps, at 
yet to assassinate the President, but to do thai 
other work which is suggested in the letter of 
Oldham, indorsed by Davis in his own hand, 
and spread upon your reoord*-the work of tlie 
secret incendiary, which was to " fill the people 
of the North with terror and eonstematioB.'' 
The other " work " spoken of by Thompson — pat- 
ting the tyrant Lincoln and any qf ku admsenoui 
of the way, was work doubtless to be eommeneed 
only after the re-election of Mr. Lincoln, whidi 
they had already declared in their diBp!atch to 
their employer, Davis, was with them a foregonv 
conclusion. At all events, it was not until after 
the Presidential election in November that Als- 
ton proposed to Davis to go North on the work 
of assassination ; nor was it until after that 
election that Booth was found in possession of 
the letter which is in evidence, and which dis- 
closes the purpose to assassinate the President 
Being assured, however, when Booth was with 
them in Canada, as they bad already declared 
in their dispatch, that the re-election of Mr. 
Lincoln was certain, in which event there would 
be no hope for the Confederacy, they doubtless 
entered into the arrangement with Booth as one 
of their '^ friends," that as soon as that fact was 
determined he should go '* to work," and as soon 
as might be " rid the Confederacy of the tyrant 
Lincoln and of his advisers." 

That these persons named upon your record, 
Thompson, Sanders, Clay, Cleary and Tucker, 
were the agents of Jefferson Davis, is another 
fact established in this case beyond a doubt. 
They made affidavit of it themselves, of record 
here, upon the examination of their '* friends," 
charged with the raM upon St. Albans, before 
Judge Smith, in Canada. It is in evidence, 
also, by the letter of Clay, before referred to. 

The testimony, to which I have thus briefly 
referred, shows, by the letter of his agents, of 
the 18th of October, that Davis had before di- 
rected those agents to set his friends to work. 
By the letter of Clay it seems that his direc- 
tion had been obeyed, and his friends had been 
set to work, in the burning and robbery and 
murder at St. Albans, in the attempt to bom 
the city of New York, and in the attempt to in- 
troduce pestilence into this 0M>ital and into 
the house of the President, it having ap- 
peared, by Xhe letter of Alston, and the in- 
dorsement thereon, that Davis had in Novem- 
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ber enterUined tKe propMition of sending 
agents, that is to saj, ^'fHends," to the North, 
to not only " spread terror and oonstemation 
among the people" bj means of his " chemical 

{ireparations/' bat also, in the words of that 
etter, <^ to strike,'^ bj the hands of assassins, 
** at the heart's blood" of the deadliest enemies 
in the North to the eonfederaoj of traitors ; it 
has also appeared bj the testimony of many 
respectable witnesses, among others the attor- 
neys who represented the people of the United 
States and the State of Vermont, in the prelim- 
inary trial of the raiders in Canada, that Clay, 
Thompson, Tucker, Sanders and Cleary de- 
clared themseWes the agents of the Confeder- 
acy. It also clearly appears by the corres- 
pondence referred to, and the letter of Clay, 
that they were holding, and at any time able 
to command, blank commissions firom JeiTerson 
Daris to authorise their Jriendt to do whaterer 
work they appointed them to do^ in the inter- 
ests of the rebellion, by the destruction of life 
and property in the North. 

If a prima faeie case justifies, as we hare 
seen by the law of oTidence it does, the intro- 
duction Of all declarations and acts of any of 
the parties to a conspiracy, uttered or done in 
the prosecution of the common design, as eyi- 
dence against all the rest, it results, that what- 
OTor was said or done in ftirtherance of the 
common design, after this month of October, 
1864, by either of these agents in Canada, is 
eridence not only against themseWes, but 
against Dayis as well, of his complicity with 
them in the conspiracy. 

Mr. Montgomery testifies that he met Jacob 
Thompson in January, at Montreal, when he 
said that " a proposition had been made to him 
to rid the world of the tyrant Lincoln, Stanton, 
Grant, and some others ; that he knew the men 
who had made the proposition were bold, dar- 
ing men, able to execute what they undertook ; 
that he himself was in fayor of the proposition, 
but had determined to defer his answer until 
he had consulted his goyemment at Richmond ; 
that he was then only awaiting their approyal.*' 
This was about the middle of January, and 
consequently more than a month after^Alston 
had made his proposition direct to Dayis, in 
writing, to go North and rid their Confederacy 
of some of its *< deadliest enemies." It was at 
the time of this conyersation that Payne, the 
prisoner, was seen by the witness standing at 
Thompson's door in conyersation with Clay. 
This witness also shows the intimacy between 
Thompson, Clay, Cleary, Tucker, and Sanders. 
A few days after the assassination of the 
President, Beyerley Tucker said to this witness 
"that President Lincoln deseryed his death 
long ago; that it was a pity he didn't haye it 
long ago, and it was too bad that the boys had 
not been allowed to act when they wanted to." 
This remark undoubtedly had reference to 
Uie propositions made in the fall to Thompson, 
and also to Dayis, to rid the South of its dead- 
liest enemies by their assassination. Cleary, 
who was accredited by Thompson as his confi- 
dential agent, also stated to this witness that 
Booth was one of the party to whom Thompson 
had referred in the conyersation in January, in 



which he said he knew the men who were ready 
to rid the world of the tyrant Lincoln, and of 
Stanton and Grant. Cleary also said, speak- 
ing of the assassination, "that it was a pity 
that the whole work had not been done," and 
added, " they had better look out — ^we are not 
done yet;" manifestly referring to the state- 
ment made by his employer, Thompson, before 
in the summer, that not only the tyrant Lin- 
coln, but Stanton and Grant, and others of his 
adyisers, should be put out of the way. Cleary 
also stated to this witness that Booth had yis- 
ited Thompson twice in the winter, the last 
time in December, and had also been there in 
the summer. 

Sanford Conoyer testified that he had been 
for some time a clerk in the war department at 
Richmond; that in Canada he knew Thompson, 
Sanders, Cleary, Tucker, Clay, and other rebel 
agents; that he knew John H. Surratt and 
John Wilkeis Booth: that he saw Booth there 
upon one occasion, and John H. Surratt upon 
seyeral successiye days; that he saw Surratt 
(whom he describes) in April last, in Thomp- 
son's room, and also in company with Sanders ; 
that about the 6th or 7th of April Surratt d^ 
liyered to Jacob Thompson a dispatch brought 
by him from Benjamin, at Richmond, enclos- 
ing one in cipher from Dayis. Thompson had 
before this proposed to Conoyer to engage in a ^ 
plot to assassinate President Lincoln and his 
cabinet, and on this occasion he laid his hand 
upon these despatches and said, *< This makes 
the thing all. right," referring to the assent of 
the rebel authorities, and stated that the rebel 
authorities had consented to the plot to assas- 
sinate Lincoln, Johnson, the Secretary of War, 
Secretary of State, Judge Chase, and General 
Grant. Thompson remarked fUrther that the 
assassination of these parties would leaye the 
Goyernment of the United States entirely with- 
out a head ; that there was no proyision in the- 
Constitution of the United States by which they 
could elect another President, if these men 
were put out of the way. 

In speaking of this assassination of the Pres- 
ident and others, Thompson said that it was 
only remoying them fk^m office, that the kill- 
ing of a tyrant Was no murder. It seems thai 
he had learned precisely the same lesson that 
Alston had learned in Noyember, when he com- 
municated with Dayis, and said, speaking of 
the President's assassination, **he did not 
think anything dishonorable that would serye 
their cause." Thompson stated at the same 
time that he had conferred a commission on 
Booth, and that eyerybody engaged in the en- 
terprise would be commissioned, and if it suc- 
ceeded, or failed, and they escaped into Cana- 
da, they could not be reclaimed under the ex* 
tradition treaty. The fact that Thompson and 
other rebel agents held blank commissions, as 
I haye said, has been preyed, and a copy of one 
of them is of record here. 

This witness also testifies to a oonyersatioa 
with William C. Cleary, shortly after the ior^ 
render of Lee's army, and on the day before tha 
President's assassination, at the Si. Lawrenea 
Hotel, Montreal, when, speaking of the rejoit^ 
ing in the States oyer the captare of Riohamd^ 
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Cleftry said, ^'ihej woald pat the laugh on the 
other side of their mouth in a day or two." 
These parties knew that ConoTer was in the 
secret of the assassination, and talked with 
him about it as freely as they would speak of 
the weather. Before the assassination he had 
a conversation, also, with Sanders, who asked 
him if he knew Booth well, and expressed some 
apprehension that Booth would '^make a failure 
of it; that he was desperate and reckless, and 
he was afraid the whole thing would prove a 
failure." 

Dr. James B. Merritt testifies that George 
Young, one of the parties named in the record, 
declared in his presence, in Canada, last fall, 
(that Lincoln should never be inaugurated; that 
they had friends in Washington, who, I sup- 
pose, were some of the same friends referred 
to in the dispatch of October 18, and whom 
Davis had directed them '*to set to work." 
Qeorge N. Sanders also said to him ^^ that Lin- 
coln would keep himself mighty close if he did 
serve another term;" while Steele and other 
confederates declared that the tyrant never 
should serve another term. He heard the as- 
sassination discussed at a meeting of these 
rebel agents in Montreal in February last. 
"Sanders said they had plenty of money to ac- 
oomplish the assassination, and named over a 
number of persons who were ready and willing 
to engage in undertaking to remove the Presi- 
dent, Vice-President, the Cabinet, and some of 
the leading generals. At this meeting he read 
a letter, which he had received from Davis, 
which justified him in making any arrange- 
ments that he could to accomplish the object." 
This letter the witness heard read, and it, in 
substance, declared that if the people in Can- 
ada, and the Southerners in the States, were 
willing to submit to be governed by such a ty- 
rant as Lincoln, he didn't wish to recognize 
them as friends. The letter was read openly; 
it was also handed to Colonel Steele, George 
Young, Hill and Scott to be read. This was 
about the middle of February last. At this 
meeting Sanders named over the persons who 
were willing to accomplish the assassination, 
and among the persons thus named was Booth, 
whom the witness had seen In Canada in Oc- 
tober; also, George Harper, one of the conspira- 
tors named on the record, Caldwell, Randall, 
Harrison and Surratt. 

The witness understood, from the reading of 
the letter, that if the President, Vice-President 
and Cabinet could be disposed of, it would sat- 
isfy the people of the North that the Southern- 
ers had/n>7jrf« in the North ; that a peace could 
be obtained on better terms; that the rebels had 
endeavored to bring about a war between the 
United States and England, and that Mr. 
Seward, through his energy and sagacity, had 
thwarted all their efforts; that was given as a 
reason for removing him. On the 5th or Gth of 
last April this witness met George Harper, 
Caldwell, Randall, and others, who are spoken 
of in this meeting, at Montreal, as engaged to 
assassinate the President and Cabinet^ when 
Harper said they were going to the States to 
make a row, such as had never been heard of, 
ABd JMlded, that '<if I (the witness) did not 



hear of the death of Old Abe, of the YiM- 
President and of General Dix in less than tea 
days, I might put him down as a fooL Thai 
was on the 6th of April. He mentioned that 
Booth was in Washington at thai time. He 
said they had plenty of friends in Washington, 
and that some fifteen or twenty were going." 

This witness ascertained, on the 8th of April, 
that Harper and others had left for the States. 
The proof is, that these parties could eome 
through to Washington, from Montreal or To- 
ronto, in thirty-six hours. They did come, and 
within the ten days named by Harper, the Pres- 
iden t was murdered I Some at tempts have been 
made to discredit this witness (Dr. Merritt), 
not by the examination of witnesses in court, 
not by any apparent want of truth in the testi- 
mony, but by the ex parte statements of these 
rebel agents in Canada, and their hired advo- 
cates in the United States. There is a state- 
ment upon the record, verified by an official 
communication from the War Department, 
which shows the truthfulness of tlilis witness, 
and that is, that, before the assassination, 
learning that Harper and his associates had 
started for the States, informed, as he was, of 
their purpose to assassinate the President, Cab- 
inet and leading generals, Merritt deemed it 
his duty to call, and did call, on the 10th of 
April, upon a Justice of the Peace, in Canada, 
named Davidson, and gave him the informa- 
tion, that he might take steps to stop these 
proceedings. The correspondence on this sub- 
ject with Davidson has been brought into 
Court. Dr. Merritt testifies, further, that after 
this meeting in Montreal he had a conversa- 
tion with Clement C. Clay, in Toronto, about 
the letter from Jefferson Davis, which Sanders 
had exhibited, in which conversation Clay gave 
the witness to understand that he knew the 
nature of the letter perfectly, and remarked 
that he thought "the end would justify the 
means." The witness also testifies to the presj- 
ence of Booth with Sanders in Monti-eal, last 
fall, and of Surratt in Toronto in February 
last. 

The Court must be satisfied, by the manner 
of this and other witnesses to the transactions 
in Canada, as well as by the fact that they are 
wholly uncontradicted in any material matter 
that they state, that they speak the truth, and 
that the several parties named on your record 
(Davis, Thompson, Cleary, Tucker, Clay, Young, 
ilarper, Booth and John II. Surratt), did com- 
bine and conspire together, in Canada, to kill 
and murder Abraham Lincoln, Andrew John- 
son, William H. Seward and Ulysses S. Grant. 
That this agreement was substantially entered 
into by Booth and the agents of Davis in Can- 
ada as early as October there can not be any 
doubt. The language of Thompson at that 
time, and before, was that he wos in favor of 
the assassination. His further language was, 
that he knew the men who were ready to do it; 
and Booth, it is shown, was there at that time, 
and, as Thompsons secretary says, was one of 
the men referred to by Thompson. 

The fact that others, beside the parties named 
on the record, were, by the terms of the con- 
spiracy, to be assassinated, in nowise affeota 
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U* oaw now on trUl. If it is true that tfa««t! 
pMiies did compire to murder other parliee, as 
wall Aa thote named upon iba rveord, i.h« tub- 
■Udoo of the charge li proTed. 

It is also true that, ii; in puraunnce of thai, 
eonspiraoy, Uooth confeideraUd with Burrati 
■Dd the Bcciwed, killed and murdered Abrshuii 
LiocDln, the charge and ■peeiflcatian ii pro'reil 
Ht«r*lly, ae elated on jaur reoard, altbouftli 
iheir eoDRpiracj embraced other persoaa. In 
law the eaee itande, though it may appear that 
the coBiptracy was to kill and mnrder thu 
paTT.iee named in the record and others not 
named io the record. If the proof ia that thp 
aocuBcd, with Booth, Surrstt, DaTia, etc., eon- 
splred to kill and murder one or more of th« 
persons auned the ebarge of eonspiraoy ie 

The deolarsUon of Sanders, ss prvred, (hat 
tltere was plenty of money to earry out this as^ 
•asaination, is rery itroogly oorroborated by 
the (estimony of Mr. Campbell, cashier of thi; 
Ontario Bank, who states that Thompean, duriag^ 
the current year preceding the aSBassinalioii, 
had upon deposit, in the Montreal Branch of 
tbe Ontario Bank, six hundred and forty nint 
thousuod dollars, beside Urge sums U) hisorediL 
In other banks in the proTiooe, 

There is a further corroboration of the testis 
Ben J of Conorer as to (he meeting of Thompson 
•Dd Surratt in Montreal, and tbe deliiery of 
the dispslches from Richmond, on the 6th or 
Ttfa of April, first, in the fact, whicb is shown by 
Ibe tcsUmony of Chester, thnt in the winter, or 
spring, Booth said be himself, or some other 
pMiy, must go to Bichmond; and, second, by 
the letter of Arnold, dated 2Tth of March last, 
that he preferred Booth's first query, that be 
would firet go to Richmond and see bow they 
would lake it, manifeetly allnding to the pro- 
DOsed assaesination of the President. It does 
Aol follow, because Dsiis hsd written a letter 
in February, which, in snbstanoe, approved the 
general object, that the parties were fiilly satiS' 
led with it; because it is clear there was to bf 
some arrangement made about the Ainde; and 
It is bIbo clear that Davis bad not before as 
itistinctly approved and sanctioned this aet as 
his ngents, cither in Canada or here, desired. 
Booth said to Chester, "We must have money ; 
tlioro is money in this business, and, if you will 
enter into it, I will place three thousand dollars 
nt the disponal of your family; but 1 bave no 
money myself, and must go to Richmond, " or 
one of the parties must go, "to get money to 
carry oat the enterprise." This was one of the 
arrangcmentB that was to be "made right in 
Canada." The funds at Thompson's disposal, 
ns the banker teetifles, were eiclusively raised 
by drafts of the Beoretarj of the Treasury of 
lite Confederale States upon London, deposited' 
in their bank to the credit of Thompson. 

Accordingly, about the 27Lh of March, Bur- 
ratt did go to Richmond. On the Bd of April 
be returned to Washington, and the aame day 
left for Canada. Before tearing, he slated to 
Weichmann that when in Richmond ho bad 
bad a conversation with Davis and with Ben- 
jamin. The hot in this connection is not to . 
be overlooked, that on or abont the day Surratt i 



; arrived in Montreal, April 6th, Jacob Thonp- 
aon, as the cashier of the Ontario Bank states, 
I drew of these Confederate fbnde the sum of 
I one handred and eighty thousand dollars in 
' the form of certifioates, whioh, as the bank of- 
I liaer testiSee, "might be need anywhere." 
I What more is wanting? Bnrely no word 
further need be epoken to show that JohD 
Wilkes Booth was in this conspiracy; that 
I John H. Surratt was in this conspiracy; and 
' that Jefferson Davis and bis several agenta 
named, in Canada, were in this conspiracy. 
If any additional evidence is wanting to show 
the complicity of Dnvis in it, let ihe papsT 
found in the possession of bis hired assassin. 
Booth, coma to bear witness against bin. 
That paper contained the secret cipher which 
Davis used in hii State Department at Kieli- 
mand, wbiah he employed in communicating 
with Mb agents in Canada, and which the/ 
employed in the letter of October 18th, noti- 
fying him that '' their friends would be set Ut 
work at As haJ dirttttd." The letter in oipb«t 
found in Boolb'e poseeesion, is translated hera 
by the use of the cipher machine now in Cour^ 
which, as the testimony of Mr. Dana shows, 
he brought trom the rooms of Daris' State 
Department in Richmond. Who gave Booth 
this secret cipher? Of what use was it t» 
him if he was not in confederation with Davitt - 

But there ie one other item of teotimonj 
that ought, among honest and intelligent pe^ 
pie at all conversant with this evidenca, t« 
end all further Inquiry as to whether JeSeN 
son Davis WBS one of the parties, with Booth, 
as charged upon this record, in the conspiraoy 
to sesBSsinate tba President and others. That 
is, that on the fitth day after the assassin atioa, 
in the city of Charlotte, Korth Carolina, a 
telegraphic dispatch was received by him, at 
the house of Mr. Bates, from John C. Brack- 
inridge, his rebel Secretary of War, wbiafa 
dispatch is produced hare, identified by th* 
telegraph agent, and plaoed upon jonc reeord 
In the words following: 

"Orkbnsdoro', April 19, 1866. 
"Bit S^ceUtna/, R-ctidmt Davit: 

" President Lincoln wag assaseinated in the 
theater !n Washington on the night of the 14th 
inst. Seward's house was entered on the same 
□ igbtandbe was repaatedl; stabbed, and if 
probably mortally wounded. 

"JOHN C. BBECKmBIDGE." 

At the time this dispatoh was banded l« 
bim, Davis was addressing a meeting from til* 
■tepB of Mr. Bates' house, and afler reading 
the dispalchtc the people, ha said: "If it war* 

be done, it were btlltr It were well danc" 
Shortly afterward, in Ibe bonse of the witness 
in the sams city, Breckinridge, having come to 
lee Davis, elatod his regret Uiat the occurren«t 
had happened, because he deemed it unfortit- 
aale for the people of the Boulb st that timo. 
Davis replied, referring to the assassinatioB, 
" Well, General, I don't know; if it were to b* 
done at all, it were bttttr that it were well 
done; and if the same had been dona to And/ 
Jobneon, the beast, and to Seeretarj Btsjstl^ 
the job would than be Tsylrtt." 
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Aeoomplifhed m tUs mAa wm in all the arte 
•f a ooBBpirator, lie wai not equal to the task 
— aa happily, in the goed proridenee of Ood, 
BO mortal man is-— of oonoealing, by any form 
of words, any great erime whioh he may hare 
meditated of*|perpetrated either against his 
OoTemment or his fellow-men. It was donbt- 
less fttrthest from Jefferson DaTis* purpose to 
make confession. His guilt demanded utter- 
anoe; that demand he could not resist; there- 
fore his words proclaimed his guilt, in spite of 
his purpose to conceal it. He said, <*If it were 
to be done, it were beiUr it were well done" 
Would any man, ignorant of the conspiracy, be 
able to deyise and fashion such a form of speech 
as that 7 Had not the President been murdered 7 
Had he not reason to beliere that the Secretary 
of State had been mortally wounded ? Yet he 
was not satisfied, but was oompelled to say, **it 
were betier it were well don^^ — that is to say, all 
that had been agreed to be done had not been 
done. Two days afterward, in his oonyersa- 
tion with Brecldnridge, he not only repeats the 
tame form of expression — <<if it were to be 
done it were beiier it were vfeil don^* — ^butadds 
these words: "And if the same had been done 
to Andy Johnson, the beast, and to Secretary 
Stanton, the job would ihm be ecmpUie" He 
would accept the assassination of the Presi- 
dent, the Vice-President, of Uie Secretary of 
State, and the Secretary of War, as a complete 
execution of the ''job" which he had giren out 
upon contract, and which he had "made all 
right," so far as the pay was concerned, by the 
dispatches he had sent to Thompson by Sur- 
ratt, one of his hired assassins. Whateyer may 
be the conyiction of others, my own conyiction 
is that Jefferson Dayis is as clearly proyen 
guilty of thiscoDspiracy as is John Wilkes Booth, 
by whose hand Jefferson Dayis inflicted the 
mortal wound upon Abraham Lincoln. His 
words of intense hate, and rage, and disappoint- 
ment, are not to be oyerlooked — ^that the assas- 
sins had not done their work toell ; that they 
had not succeeded in robbing the people alto- 
gether of their Constitutional Exeoutiye and 
his adyisers; and hence he exclaims, "If they 
had killed Andy Johnson, the beast I " Neither 
can he conceal his chagrin and disappointment 
that the War Minister of the Republic, whose 
energy, incorruptible integrity, sleepless yigi- 
lance, and executiye ability had organised day 
by day, month by month, and year by year, 
yictory for our arms, had escaped the knife of 
the hired assassins. The job, says this pro- 
curer of assassination, was not well done ; it 
had been betier if it had been well done I Be- 
cause Abraham Lincoln had been clear in his 
great office, and had sayed the nation's life by 
enforcing the nation's laws, this traitor de- 
clares he must be murdered ; because Mr. Sew- 
ard, as the foreign Secretary of the country, 
had thwarted the purposes of treason to plunge 
his country into a war with England, he must 
be murdered; because, upon Uie murder of 
Mr. Lincoln, Andrew Johnson would succeed 
to the Presidency, and because he had been true 
to the Ck>nstitution and Ooyemment, fsithAil 
found among the faithless of his own State, 
olinging to the falling pillars of the Republic i 



when othem had fled, he mvii be ■nrdani; 
and because the Secretary of War kad tafc«i 
care by the faithltal disdiarge of him dntifl% 
that the Republic should Uto and BOi diOi hs 
must t>e murdered. Inasmneh as tksse Iwe 
fkithftil officers were not also assassinated, a^ 
suming that the Secretary of State was noiw 
tally wounded, Dayis oonld not oonoeal hit 
disappointment and chagrin thai the wctk wm§ 
not "well done," that the * job was noioomplelsl'' 

Thus it appears by the testimony thai tha 
proposition made to Dayis was t9 kiU and 
murder the deadliest enemies of the CoBfed* 
eracy — not to kidnap them, as is now pretendad 
here; that by the declaration of Sanden^ 
Tucker, Thompson, Clay, Cleary, Harper, and 
Young, the conspirators in Canada, the a gi e» 
ment and combination among them was la 
kill and murder Abraham LineolB, William H. 
Seward, Andrew Johnson, Ulysses S. GraB% 
Bdwin M. Stanton, and others of his adyisony 
and not to kidnap them ; it appears from eyeij 
utterance of John Wilkes Booth, as well at 
firom the Qiarles Selby letter, of which rneap 
tion will presently be made, that, as early at 
Noyember, the proposition with him was la 
kill and murder — not to kidnap. 

Since the first examination of Conorer, wha 
testified, as the Court will remember, to maaj 
important facts against these oonspiraiora and 
agents of Dayis in Canada, among others, tha 
terrible and fiendish plot, disclosed l^ Thcn^ 
son, Pallen, and others, thai they had aseei^ 
tained the yolume of water in the raserfsir 
supplying New York city, estimated the quan* 
tity of poison required to render it deadly, and 
intended thus to poison a whole city, Conoyer 
returned to Canada, by direction of this Conrt| 
for the purpose of obtaining certain documents 
ary eyidence. There, about the 9th of June, ha 
met Beyerley Tucker, Sanders, and other oon- 
spirators, and conyersed with them. TuckeA 
declared that Secretary Stanton, whom he d^ 
neunced as "a scoundrel," and Judge Holt^ 
whom he called "a bloodthirsty yillain," could 
protect themselyes, as long as they remained 
in office, by a guard, but that would not always 
be the case, and, by the Eternal I he had a 
large account to settle with them." Alter this^ 
the eyidence of Conoyer here haying been pub- 
lished, these parties called upon him, and 
asked him whether he had been to Washington 
and had testified before this Court. Conoyer 
denied it; they insisted, and took him to a rooaa^ 
where, with drawn pistols, they* compelled him 
to consent to make an affidayit that he had been 
falsely personated here by another, and that he 
would make that affidayit before a Mr. Kerr, 
who would witness it. They then called in Mr. 
Kerr to certify to the public that Conoyer had 
made such a denial. They also compelled this 
witness to fUmish, for publication, an adyei^ 
tisement, offering a reward of fiye hundred dol> 
lars for the arrest of the "infamous and per* 
jured scoundrel" who had recently personated 
James W. Wallace under the name of Sanford 
Conoyer, and testified to a tissue of falsehoods 
before the Military Commission at Washington, 
which adyertisement was pubUshed in the pi^ 
pers. 
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To tltMa IMi Mr. Oodotst now ICBUflu, and 
kUo diwsIoMt tlks (kat that these Mme men ^ub- 
lialwd, in Un report of the proceedinge before 
Jndge Smith, tiU affidkTil purporting to be hi», 
bat which he nerer nude. The affidavit wblcli 
h« Id fact made, and which was publidied i n s 
newspaper at that time, prodnced here, it apt 
<Mt •abatBDtiailf upon ;out record, and agrees 
with the teiUmony npon the lame point ^len 
by Urn in tbie Court. 

To iuppoae that Conoicr CTer made BOeli an 
•fidaTit, voluatarilj, ai the one wrung from 
him u atated, ia imporaible. Would he ad-ver- 
tiM for his own arreet, and charge himself »iih 
(Uaeljr personating himaelf ? But the &^t cnn 
not evade obserratlon, that, when these gaVltj 
eotitpirBton saw Conover't testimony before 
tUs Court in the pnbUc prints, Tevealing t^i the 
world the atrooiauB plots of these felon eonlpir- 
ators, oODScious of the tnithfulnesB of hia stiiie- 
mants, thej oast about at once for some defeoEip 
before the public, and deviied the foolilh and 
Mnpid invention of compelling him to make un 
affidavit that he wat not Sanford Conover, -«an 
not in this Court, never gave diia testimony, 
but was a praetioing lawyer in Montreal! Tli'is 
infamous proceeding, coupled with the evi- 
dence before detailed, stamps these ruffian 
plotters with the guilt of this eonapiracy. 

John Wilkes Booth having entered into tbia 
eonapiracy in Canada, as baa been shown, an 
early as Oetober, be is neit found in the city 
of New York, on the 11th day, as I olaim, of 
November, in disguise, in conversation uit)L 
another, the conversation disclosing to the -uit- 
nees, Mre. Hudspeth, that they had some nmt- 
tar of personal intereet between them; tbai 
^on one of them the lot had follen to go to 
Washington; upen the other to go to Newbem. 
This witness, upon being shown the photograph 
of Booth, swears "that the fsoe is the-aame" 
ai that of one of those men, who, she says, was 
ft young man of edneation and onlture, aa ap- 
peared by his oonversation, and who had a 
soar, like a bite, near the jaw-bone. It ia a 
bet, proved here by the Sargeon-Qeneral, that 
Booth liad auflh a soar on the aide of his neck. 
Mrs. Hudspeth heard 1''"' say be would leave 
for Washington the day after to-morrow. His 
companion appeared angry because it had not 
fallen on him to go to Washington. Thia took 
place after the Presidential election In Novem- 
ber. She can not fix the precise date, but 
says she was told that General Butler left New 
York on that -day. The tes^mony discloses 
that Qeneral Batler'a amty was, on tbe 11th 
of November, leaving New York. The register 
of the National Hotol shows that Booth left 
Washington on the early morning train, No- 
vember II, and that he returned to this city on 
the 14th. Chester testifies poalllvely to Booth's 
preaenee in New York early in November. 
This testimony shows moat conclusively that 
Booth waa in New York on the 11th of Novem- 
ber. The early morning train on which he 
left Washington would reach New York earlj 
in the afternoon of that day. Chester saw him 
there early in November, and Mrs. Hndspeth 
noi onljr identiSes hia pietnre, but deaoribea 
hia person. Tbe soar npon bis naek, ne«r his 



jav, waa pecnliar, and ia well described by the 
witnesa aa like a bite. On that da; Booth had 
a letter in his poaseaaion wliich he accidentallj 
dropped in the atreet oar in the preaenee of 
Mrs. Hndapeih, the vritneas, who delivered it 
to Msjor-Qcneral Dii the eame day, and by 
whom, aa his letter on tile before this Conrt 
shows, the same waa tranamitted to the War 
Department, November 17, 1864. That letter 
contains these words: 

"Dkax LoDia: The time has at Isat come 
that we have all so wiahed for, and npon yon 
every thing depends. Aa it was decided, bo- 
fore you left, we were to cast lota; ws aooord- 
iogly did BO, and you are to be the Charlotto 
Corday of the 19th century. When jon re- 
member the fearful, solemn vow that was takes 
by us, you will feel there ia no drawback. 
Abt muat die, and fiou. Yon can choose jour 
weBpans—lAi cif), Ihi Icnift, (As buUiL The 
cup failed us once, and might again. Johnson, 
who will give lAw, has been like an enraged 
demon since the meeting, because it has not 
fallen upon him to rid Uie world of the mon- 
ster. • • • You know whors (a 
Jmd your Jrimdi. Your ditgtdte* sre ao perfect 
end complete, that, without on* knew your /iKS, 
no police tolegraphio dispatch would cstch 
you. The English genllemao, SareBurt, moat 
not act hastily. Remember he has ten days. 
Sriii for yoar Aonu, ttriia Jdt your eowiffy; 
Inityour 6me, biU titik* tart. Oet introduced; 
congratulate him; listen to his stories (not 
many more will the brute tell to e«rthly 
friends}; do anything but fail, and meet us at 
the appointed plaoe within tbe fortnight. You 
will probably hear f^m me in Washington. 
Sanders is doing us no good in Canada. 

"CHA8. BELBY." 

Tbe learned gentleman (Mr. Coi), in bis 
very able and carefnlty considered argument 
in defense of O'l^ugblin and Arnold, altached 
importance to thia letter, and, donbtless, very 
clearly saw its bearing npon the ease, and, 
therefore, undertook to show that tbe witness, 
Mrs. Hudspeth, mnst be mistaken as to the 
person of Booth. The gentleman assumes that 
the letter of Oeneral Diz, of tbe ITtb of No- 
vember last, transmitting this latter to the War 
Department, reads that the party who dropped 
the letter was heard to say Uiat he would start 
to Washington on Friday night next, allhougb 
tbe word "next" is not In the letter; neither is 
it in the quotation which the gentleman makes, 
for be quotes it fairly; yet he oonolndas thai 
this would be the 18th of November. 

Now, the fkct is, the Ilth of November last 
was Friday, and tbe register of the National Ho- 
tol bears witness that Mrs. HudapeUi Is not 
mistaken; because her langnage is, that Booth 
said he would leave for Washington day sfler 
to-morrow, which would lie Sunday, the 18th, 
and if in the evening, would bring him to 
Washington on Monday, the 14tb of November, 
the day on whioh, the register showa, he did re- 
turn to tbe National Hotel. As to tbe improb- 
ability which the e^ntleman raises, on the odd- 
versatioD happenuig In a atreet oar, orowdod 
wltb poopk, there waa nothing that trana^ied. 
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although the conyersation was earnest, which 
enabled the witness, or could haye enabled any 
one, in the absence of this letter, or of the sulv- 
sequent conduct of Booth, to form the least 
idea of the subject-matter of their conversa- 
tion. The gentleman does not deal altogether 
fairly in his remarks touching the letter of 
General Dix; because, upon a careful exami- 
nation of the letter, it will be found that he did 
not form any such judgment as that it was a 
hoax for the Sunday Mercury, but he took care 
to forward it to the Department, and asked at- 
tention to it; when, as appears by the testimony 
of the Assistant Secretary of War, Mr. Dana, 
the letter was deliyered to Mr. Lincoln, who' 
considered it important enough to indorse it 
with the word " Assassination," and file it in 
his office, where it was found after the commis- 
sion of this crime, and brought into this Court 
to bear witness against his assassins. 

Although this letter would imply that the as- 
sassination spoken of waste take place speedily, 
vet the party was to hide hU time. Though he 
had entered into the preliminary arrangements 
in Canada; although conspirators had doubtless 
agreed to co-operate with him in the commis- 
sion of the crime, and lots had been cast for 
the chief part in the bloody drama, yet it re- 
mained for him, as the leader and principal of 
the hired assassins, by whose hand their em- 
ployers were to strike the murderous blow, to 
collect about him and bring to Washington 
such persons as would be willing to lend them- 
selves for a price to the horrid crime, and likely 
to give the necessary aid and support in its 
consummation. The letter declares that Abra- 
ham Lincoln must die, and now, meaning as 
soon as the agents can be employed, and the 
work done. To that end you will bide your 
time. Hut aays the gentleman, it could not 
have been the same conspiracy charged here 
to which this letter refers. Why not? It is 
charged bcre that Booth with the accused and 
others conspired to kill and murder Abraham 
Lincoln — that is precisely the conspiracy dis- 
closed in the letter. Granted that the parties 
on trial had not then entered into the combi- 
nation; if they at any time afterward entered 
into it they became parties to it, and the con- 
spiracy was still the same. But, says the gen- 
tleman, the words of the letter imply that the 
conspiracy was to be executed within the fort- 
night. Booth is directed, by the name of Louis, 
to meet the writer within the fortnight. It by 
no means follows that he was to strike within 
the fortnight, because he was to meet his co- 
conspirator within that time, and any such con- 
clusion is excluded by the words, " Bide your 
time." Even if the conspiracy was to be exe- 
cuted within the fortnight, and was not so exe- 
cuted, and the same party. Booth, afterward by 
concert «n<l agreement with the accused and 
othors, (iid execute it by "striking sure' and 
killing the President, that act, whenever done, 
would be but the execution of the same conspir- 
acv. The letter is conclusive evidence of so 
much of this conspiracy as relates to the mur- 
der of President Lincoln. As Booth was to do 
anything but fail, he immediately thereafter 
sought out the agents to enable him to strike 



sure, and exeoate all that h« had apreed with 
Davis and his co-confederates in Canada to do 
— to murder the President, the Secretary of 
State, the Vice-President, General Grant, and 
Secretary Stanton. 

Even Booth's co-conspirator, Payne, now on 
his trial, by his defense admits all this, and 
says Booth had just been to Canada, " was filled 
with a mighty scheme, and was lying in wait 
for agents." Booth asked the co-operation of 
the prisoner, Payne, and said: "1 will give 
you as much money as you want; but first you 
must swear to stick by me. It is in the oil 
business." This, you are told by the accusod, 
was early in March last Thus guilt bean 
witness against itself. 

We find Booth in New York in Norembor, 
December and January, urging Chester to 
enter into this combination, assuring him that 
there was money in it; that they had ^^ friends 
on the other side;" that if he would only par- 
ticipate in it he would never want for money 
while he lived, and all that was asked of hint 
was to stand at and open the back door qf Fords 
theater. Booth, in his interviews with Chester, 
confesses that he it without money himse{f, and 
allows Chester to reimburse him the $50 which 
he (Booth) had transmitted to him in a letter 
for the purpose of paying his expenses to 
Washington as one of the parties to this con- 
spiracy. Booth told him, although he himaelf 
was penniless, " there is money in this — we have 
friends on the other side;" and if you will bat 
engage, I will have three thousand dollars de^ 
posited at once for the use of your family. 

Failing to secure the services of Chester, be- 
cause his soul recoiled with abhorrence from 
the foul work of assassination and murder, he 
found more willing instruments in others whom 
he gathered about him. Men to commit the 
assassinations, horses to secure speedy and cer- 
tain escape, were to be provided, and to this 
end Booth, with an energy worthy of a better 
cause, applies himself. For this latter purpose 
ho told Chester he had already expended ^3,000. 
In the latter part of November, 1804, he visit* 
Charles county, Maryland, and is in company 
with one of the prisoners, Dr. Samuel A. Mudd, 
with whom he lodged over night, and through 
whom he procures of Gardner one of the sev- 
eral horses which were at his disposal, and used 
by him and his co-conspirators in Washington 
on the night of the assassination. 

Some time in January last, it is in testimony, 
that the prisoner, Mudd, introduced Booth te 
John H. Surratt and the witness, Weichmann; 
that Booth invited them to the National Hotel; 
that when thei*e, in the room to which Booth 
took them, Mudd went out into the passage, 
called Booth out and had a private conversa- 
tion with him, leaving the witness and Surratt 
in the room. Upon their return to the room. 
Booth went out with Surratt^ and upon their 
coming in, all three, Booth, Surratt, and Sam- 
uel A. Mudd, went out together and had a con- 
versation in the passage, leaving the witneas 
alone. Up to the time of this interview, it 
seems that neither the witness nor Surratt had 
any knowledge of Booth, as they were then 
introduced to him by Dr. Mudd. Whether Sur- 
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rait had in fact preriouslj known Booth, it is 
not important to inquire. Mudd deemed it 
necessary, perliaps a wise precaution, to intro- 
duce Surra tt to Booth; he also deemed it neces- 
sary to have a private conversation with Booth 
shortly afterward, and directly upon that to 
have a conversation together ^th Booth and 
Siirratt alone. Had this conve^ation, no part 
of which was heard by the witness, been per- 
fectly innocent, it is not to be presumed that 
Dr. Mudd, who was an entire stranger to 
Wcichmann, would have deemed it necessary to 
iiold the conversation secretly, nor to have vol- 
unteered to tell the witness, or rather pretend 
to tell him, what the conversation was ; yet he 
did say to the witness, upon their return to the 
room, by way of apology, I suppose, for the 
privacy of the conversation, that Booth had 
some private business with him and wished to 
purchase his farm. This silly device, as is of- 
ten the case in attempts at deception, failed in 
the execution ; for it remains to be shown how 
the fact that Mudd had private business with 
Booth, and that Booth wished to purchase his 
xarm, made it at all necessary or even proper 
that they should both' volunteer to call out Sur- 
ratt, who up to that moment was a stranger to 
Booth. What had Surratt to do with Booth's 
purchase of Mudd's farm? And if it was nec- 
essary to withdraw and talk by themselves se- 
cretly about the sale of the farm, why should 
they disclose the fact to the very man from 
whom they had concealed it ? 

Upon the return of these three parties to the 
room, they seated themselves at a table, and 
upon the back of an envelope Booth traced lines 
with a pencil, indicating, as the witness states, 
the direction of roads. Why was this done ? 
As Booth had been previously in that section of 
country, as the prisoner in his defense has 
taken great pains to show, it was certainly not 
necessary to anything connected with the pur- 
chase of Mudd's farm that at that time he 
should be indicating tho^ direction of roads to 
or from it ; nor is it made to appear, by any- 
thing in this testimony, how it comes that Sur- 
ratt, as the witness testifies, seemed to be as 
much interested in the marking out of these 
roads as Mudd or Booth. It does not appear 
that Surratt was in anywise connected with or 
interested in the sale of Mudd's farm. From 
all that has transpired at this meeting at the 
hotel, it would seem that this plotting the roads 
was intended, not so much to show the road to 
Mudd's farm, as to point out the shortest and 
safest route for flight from the capital, by the 
houses of all the parties to this conspiracy, to 
their " friends on the other side." 

But, says the learned gentleman (Mr. Ewing), 
in his very able argument in defense of this 
prisoner, why should Booth determine that his 
flight should be through Charles county ? The 
answer must be obvious, upon a moment's re- 
flection, to every man, and could not possibly 
have escaped the notice of the counsel himself, 
but for the reason that his seal for his client 
constrained him to overlook it. It was abso- 
lutely essential that this murderer should have 
his co-conspirators at convenient points along 
his route, and it does not appear in evidence 



that by the route to his fHends, who had them 
fled from Richmond, which the gentleman (Mr. 
Ewing) indicates as the more direct, but of 
wnich there is not the slightest evidence what- 
ever. Booth had co-conspirators at an equal 
distance from Washington. The testimony 
discloses, further, that on the route selected by 
him for his flight there is a large population 
that would be most likely to favor and aid him 
in the execution of his wicked purpose, and in 
making his escape. But it is a sufficient answer 
to the gentleman's question, that Booth's co-con- 
spirator Mudd lived in Charles county. 

To return to the meeting at the hotel. In the 
light of other facts in this case, it must become 
clear to the Court thatthis sec ret meetingbetween 
Booth, Surratt, and Mudd was a conference 
looking to the execution of this conspiracy. It 
BO impressed the prisoner — it so impressed his 
counsel, that they deemed it necessary and ab- 
solutely essential to their defense to attempt to 
destroy the credibility of the witness Weick- 
mann. 

I may say here, in passing, that they have 
not attempted to impeach his general reputation 
for truth by the testimony of a single witness, 
nor have they impeached his testimony by call* 
ing a single witness to discredit one material 
fact to which he has ^testified in this issue. 
Failing to find a breath of suspicion against 
Weichmann's character, or to contradict a single 
fact to which he testified, the accused had to fly 
to the last resort, an a/i6t, and very earnestly 
did the learned counsel devote himself to the 
task. 

It is not material whether this meeting in the 
hotel took place on the 28d of December or in Jan- 
uary. But, says the counsel, it was after the 
commencement or close of the Congressional 
holiday. That is not material ; but the concur- 
rent resolution of Congress shows that the 
holiday commenced on the 22d December, the 
day before the accused spent the evening in 
Washington. The witness is not certain about 
the date of this meeting. The material fact is, did 
this meeting take place — either on the 23(1 of De- 
cember or in January last ? Were the private 
interviews there held, and was the apology 
made, as detailed, by Mudd and Booth, after 
the secret conference, to the witness ? That the 
meeting did take place, and that Mudd did ex- 
plain that these recret interviews, with Booth 
first, and with B<<>th and Surratt directly after- 
ward, had relation to the sale of his farm, is 
confessedly admitted by the endeavor of the 
prisoner, through his counsel, to show that ne- 
gotiations had been going on between Booth 
and Mudd for the sale of Mudd's farm. If no 
such meeting was held, if no such explanation 
was made by Mudd to Weichmann, can any 
man for a moment believe that a witness would 
have been called here to give any testimony 
about Booth having negotiated for Mudd's farm? 
What conceivable connection has it with this 
case, except to show that Mudd's explanation to 
Weichmann for his extraordinary conduct was 
in exact accordance with the fact? Or was this 
testimony about the negotiations for Mudd's farm 
intended to show so close an intimacy and in- 
tercourse with Booth that Mudd could not fail to 
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TMognixe him when he cftme flying for aid to hie 
honee from the work of aeeaesination ? It would 
be injustice to the able counsel to suppose that. 
Ihaye said that it was wholly immaterial 
whether this conyersation took place on the 28d 
of December or in January; it is in eyidence 
that in both those months Booth was at the 
National Hotel ; that he occupied a room there ; 
that he arriyed there on the 22d and was there 
on the 28d of December last, and also on the 
12th day of January. The testimony of the 
witness is, that Booth said he had just come 
in. Suppose this conyersation took place in 
December, on the eyening of the 23d, the time 
when it is proyed by J. T. Mudd, the witness 
Ibr the accused, that he, in company with Sam- 
uel A. Mudd, spent the night in Washington 
•ity. Is there anything in the testimony of 
that or any other witness to show that the ac- 
cused did not haye and could not haye had an 
interyiew with Booth on that eyening ? J. T. 
Mudd testifies that he separated fh>m the pris- 
oner, Samuel A. Mudd, at the National Hotel 
early in the eyening of that day, and did not 
meet him again until the accused came in for 
the night at the Pennsylyania House, where he 
stopped. Where was Dr. Samuel A. Mudd 
during this intenral ? What does his witness 
know about him during that time ? How can 
he say that Dr. Mudd did not go up on Seyenth 
street in company with Booth, then at the Na- 
tional; that he did not on Seyenth street meet 
Surratt and Weichmann ; that he did not return 
to the National Hotel ; that he did not haye this 
interyiew, and afterward meet him, the witness, 
as he testifies, at the Pennsylyania House ? Who 
knows that the Congressional holiday had not in 
fact commenced on that day ? What witness has 
been called to proye that Booth did not on either 
of those occasions occupy the room that had for- 
merly been occupied by a member of Congress, 
who had temporarily vacated it, leayinj bis 
books there 7 Weichmann, I repeat, is not posi- 
tiye as to the date, he is only positive as to the 
fact; and he disclosed voluntarily, to this 
Court, that the date could probably be fixed by 
a reference to the register of the Pennsylvania 
House ; that register can not, of course, be con- 
clusive of whether Mudd was there in January 
or not, for the very good reason that the pro- 
prietor admits that he did not know Samuel A. 
Mudd, therefore Mudd might have registered 
by any other name. Weichmann does not pre- 
tend to know that Mudd had registered at all. 
If Mudd was here in January, as a party to 
this conspiracy, it is not at all unlikely that, if 
he did register at that time in the presence of a 
man to whom he was wholly unknown, his 
kinsman not then being with him, he would reg- 
ister by a false name. But if the interview took 
place in December, the testimony of Weichmann 
bears as strongly against the accused as if it 
had happened in January. Weichmann says 
he does not know what time was occupied in 
this interview at the National Hotel; that it 
probably lasted twenty minutes ; that, after the 
private interviews between Mudd and Surratt 
and Booth, which were not of very long dura- 
tion, had terminated, the parties went to the 
Pennsylvania House, where Dr. Mudd had 



rooms^ and after aitting together in the oommoB 
sitting-room of the hotel, they left Dr. Mudd 
there about 10 o'clock, P. M., who remained 
during the night. Weichmann's testimony 
leaves no doubt that this meeting on Seventh 
street and interview at the National took place 
after dark, and terminated before 10 o'clock, P. 
M. His own witness, J. T. Mudd, after stating 
that he separated from the accused at the Na- 
tional Hotel, Bays after he had got through a 
conversation with a gentleman of his acquaint- 
ance, he walked down the Avenue, went to sev- 
oral clothing stores, and "after a while'' 
walked round to the Pennsylvania House, and 
" very soon after " he got there Dr. Mudd came 
in, and they went to bed shortly afterward. 
What time he spent in his ** walk alone " on 
the Avenue, looking at clothing; what period he 
embraces in the terms "after a while," when 
he returned to the Pennsylyania House, and 
«< soon after " which Dr. Mudd got there, the 
witness does not disclose. Neither does he 
intimate, much less testify, that he saw Dr. 
Mudd when he first entered the Pennsylva- 
nia House on that night after their separation. 
How does he know that Booth and Surratt and 
Weichmann did not accompany Samuel A. 
Mudd to that house that evening ? How does 
he know that the prisoner and those persons 
did not converse together some time in the sit- 
ting-room of the Pennsylyania Hotel? Jere- 
miah Mudd has not testified that he met Doctor 
Mudd in that room, or that he was in it him- 
self. He has, however, sworn to the fact, which 
is disproved by no one, that the prisoner was 
separated from him long enough that eyening 
to have had the meeting with Booth, Surratt, 
and Weichmann, and the intervic\i-s in the 
National Hotel, and at the Pennsylvania House, 
to which Weichmann has testified ? Who is 
there to disprove it 7 Of what importance is 
it whether it was on the 23d day of December 
or in January 7 How docs that aflfect the cred- 
ibility of Weichmann ? He is a man, as I have 
before said, against whose reputation for truth 
and good conduct they have not been able to 
bring one witness. If this meeting did by 
possibility take place that night, is there any- 
thing to render it improbable that Booth, and 
Mudd, and Surratt did have the conyersation 
at the National Hotel to which Weichmann 
testifies? Of what avail, therefore, is the at- 
tempt to prove that Mudd was not here during 
January, if it was clear that he was here on 
the 23d of December, 1864, and had this conver- 
sation with Booth 7 That this attempt to prove 
an aiibi during January has failed, is quite as 
clear as is the proof of the fact that the prisoner 
was here on the evening of the 28d of December, 
and present in the National Hotel, where Booth 
stopped. The fact that the prisoner, Samuel A. 
Mudd, went with J. T. Mudd on that evening 
to the National Hotel, and there separated from 
him, is proved by his own witness, J. T. Mudd ; 
and that he did not rejoin him until they had 
retired to bed in the Pennsylvania House is 
proyed by the same witness, and contradicted 
by nobody. Does any one suppose there would 
have been such assiduous care to prove that the 
prisoner was with his kinsman all the time on 



AKaUMBira OF JOHX A. BINQHAM. 



880 



the 28d of December in Washington, if they 
had not known that Booth was then at the Na- 
tional Hotel, and that a meeting of the pris- 
oner with Booth, Surratt, and Weichmann on 
that day would corroborate Weichmann's testi- 
mony in erery material statement he made con- 
cerning that meeting ? 

The accused having signally failed to ac- 
count for his absence after he separated f^m 
his witness, J. T. Mudd, early in the eyening 
of the 28d of December, at the National Hotel, 
until they had again met at the PennsyWania 
House, when they retired to rest, he now at- 
tempts to prove an aUbi as to the month of 
January. In this he has failed, as he failed in 
the attempt to show that he could not have met 
Booth, Surratt and Weichmann on the 28d of 
December. 

For this purpose the accused calls Betty 
Washington. She had been at Mudd's house 
every night since the Monday after Christmas 
last, except when here at court, and says that 
the prisoner, Mudd, has only been away from 
home three nights during that time. This wit- 
ness forgets that Mudd has not been at home 
any night or day since this Court assembled. 
Neither does she account for the three nights in 
which she swears to his absence from home. 
First, she says he went to Gardner's party; 
second, he went to Giesboro, then to Washing- 
ton. She <]^s not know in what month he was 
away, the second time, all night. She only 
knows where he went, from what he and his 
wife said, which is not evidence ; but she does 
testify that when he left home and was absent 
over night, the second time, it was about two 
or three weeks after she came to his house, 
which would, if it were three weeks, make it 
just about the loth of January, 1865 ; because 
she swears she came to his house on the first 
Monday after Christmas last, which was the 
26th day of December; so that the 15th of Jan- 
uary would be three weeks, less one day, from 
that time ; and it might have been a week ear- 
lier according to her testimony, as, also, it 
might have been a week earlier, or more, by 
Weichmann's testimony, for he is not positive 
as to the time. What I have said of the regis- 
ter of the Pennsylvania House, the headquar- 
ters of Mudd and Atzerodt, I need not hero re- 
peat That record proves nothing, save that 
Dr. Mudd was there on the 23d of December, 
which, as we have seen, is a fact, along with 
others, to show that the meeting at the Nation- 
al then took place. I have also called the at- 
tention of the Court to the fact that if Mudd 
was at that house again in January, and did 
not register his name, that fact proves nothing; 
or, if he did, the register only proves that he 
registered falsely ; either of which facts might 
have happened without the knowledge of the 
witness called by the accused ft>om that house, 
who does not know Samuel A. Mudd person- 
ally. 

The testimony of Henry L. Mudd, his brother, 
in support of this ait&», is, that the prisoner 
was in Washington on the 28d of March, and 
on the 10th of April, four days before the mur- 
der I But he does not account for the absent 
night in January, about which Betty Washing- 
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ton testifies. Thomas Davis was called for the 
same purpose, but stated that he was himself 
absent one night in January, after the 9th of 
that month, and he could not say whether Mudd 
was there on that night or not. He does tes- 
tify to Mudd's absence over night throe times, 
and fixes one occasion on the night of the 20th 
of January. In consequence of his own ab- 
sence one night in January, this witness can 
not account for the absence of Mudd on the 
night referred to by Betty Washington. 

This matter is entitled to no further atten- 
tion. It can satisfy no one, and the burden of 
proof is upon the prisoner to prove that he was 
not in Washington in January last. How can 
such testimony convince any rational man that 
Mudd was not here in January, against the evi- 
dence of an unimpeached witness, who swears 
that Samuel A. Mudd was in Washington in 
the month of January? Who that has been 
examined here as a witness knows that he was 
not? 

The Rev. Mr. Evans swears that he saw him 
in Washington last winter, and that at the 
same time he saw Jarboe, the one coming oat 
of, and the other going into, a house on H 
street, which he was informed on inquiry, was 
the house of Mrs. Surratt. Jarboe is the only 
witness called to contradict Mr. Evans, and he 
leaves it in extreme doubt whether he does not 
corroborate him, as he swears that he was here 
himself last winter or fall, but can not state ex- 
actly the time. Jarboe's silence on questions 
touching his own credibility leaves no room for 
any one to say that his testimony could im- 
peach Mr. Evans, whatever he might swear. 

Miss Anna H. Surratt is also oalled for the 
purpose of impeach'ing Mr. Evans. It is suffi- 
cient to say of her testimony on that point that 
she swears negatively only — ^that she did not 
sec either of the persons named at her mother's 
house. This testimony neither disproves, nor 
does it even tend to disprove, the fact put in 
issue by Mr. Evans. No one will pretend, 
whatever the form of her expression in giving 
her testimony, that she could say more than 
that she did not know the fact, as it was im- 
possible that she could know who was, or who 
was not, at her mother's house, casually, at a 
period so remote. It is not my purpose, nei- 
ther is it needful here, to question in any way 
the integrity of this young woman. 

It is further in testimony that Samuel A. 
Mudd was here on the 8d day of March last, 
the day preceding the inauguration, when 
Booth was to strike the traitorous blow, and it 
was, doubtless, only by the interposition of 
that God who stands within the shadow and 
keeps watch above his own, that the vicUm of 
this conspiracy was spared that day from the 
assassin's hand that he might complete hin 
work and see the salvation of his country in 
the fall of Richmond and the surrender of it^ 
great army. Dr. Mudd was here on that day 
(the 8d of March) to abet, to encourage, to 
nerve his co-conspirator for the commission of 
this great crime. He was carried away by the 
awful purpose which possessed him, and rushed 
into the room of Mr. Norton at the National 
Hotel in search of Booth, exclaiminic ezeittdlj: 
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•rerj nerye for Tietorj. "Wt now look upon 
the re-election of Lmeoln in NoTember as al- 
most oertain, and we need to whip his hirelings 
to prevent it. Besides, with Lmeoln re-elected, 
and his armies yictorious, we need not hope 
eyen for recognition, much less the help men- 
tioned in our last. Holcomb will explain this. 
Those figures of the Yankee armies are correct 
to a unit. Our friendt $haU be nnmediialefy iet 
lo work 0$ you direct'* 

To which an official reply, in cipher, was de- 
liyered to Montgomery by an agent of the state 
department in Richmond, dated October 19, 
1864, as follows : 

** Your letter of the 18th instant is at hand. 
There is yet time enough to colonise many votere 
before Noyember. A blow will shortly be 
stricken here. It is not quite time. General 
Longstreet is to attack Sheridan without delay, 
and then moye north as fkr as practicable 
toward unprotected points. This will be made 
instead of moyement belbre mentioned. He 
will endeayor to assist the RqniblieanM in col- 
keiut^tMiir ballots, BewatchAil and assist him.*' 

On the yery day of the date of this Richmond 
dispatch Sheridan was attacked, with what 
■uecees history will declare. The Ck>urt will 
not fail to notice that the ro-^eUon of Mr. Iah^ 
eoln is to be preyented if possible, by any and 
eyery means. Nor will they fail to notice that 
HoUiomb is to "explain this " — the same person 
who, in Canada, was the firiend and adyisor of 
ilfttofi, who proposed to Dayis the assassination 
of the "deadliest enemies" of the rebellion. 

In the dispatch of the 18th of October, which 
was borne by Montgomery, and transmitted to 
Richmond in October last, you will find these 
words: "Our friends shall be immediately set 
to work as you direct.'* Mr. Lincoln is the sub- 
ject of that dispatch. Dayis is therein notified 
that his agents in Canada look upon the re- 
eltetion of Mr. Lincoln in NoTember as almost 
certain. In this connection he is assured by 
those agent«, that the friendt of their cause are 
to be set to work as Dayis had directed. The 
conyersations, which are proved by witnesses 
whose character stands unimpeached, disclose 
what ** work " the ** friends " were to do under 
the direction of Dayis himself. Who were these 
* fHends," and what was "* the work '' which 
his agents. Thompson, Clay. Tucker and San- 
ders had been directed to set them at ? Let 
Thompson answer for himself. In a conyer^a- 
tion with Richard Montgomery in the summer 
of 19(>4. Thompson said that he had ki* frtend*. 
confederatetv. all oyer the Northern Sutes. who 
were ready and willing to go any lengths for 
the good of the cause of the South, and he 
could at any time haye the t^ani Imk^Ul or cnjr 
other of hit adritert that he chose, put tmi of hu 
«Mv; that they would not consider it a, erimte 
when done for the cause of the Confederacy." 
T^is conrersation was repeated by the witness 
in the summer of 1:^54 to Clement C. Clay, who 
immediately stated: ** That is so; we are all 
deyot^d to our cause and ready to go any 
length — to do anything under the sun.*^ 

At and about the time that these declarations 
of Clay and Thompson wert made^ Aifttm. who 
wuidt the proposiiion, as we haye seen, to Davia, 



to be ftirnished with papers to fo North and rSd 
the Confederacy of some of its " deadliest ca«» 
mies," was in Canada. He was donbtlest one 



of the "friends" referred to. As sppean by 
the testimony of Montgomery, Pkyne, the pris- 
oner at your bar, was about that time in Canada, 
and was seen standing by Thompson's door, 
engagred in a conyersation with Clay, between 
whom and the witness some words wsre inter- 
changed, when Clay stated he (Payne) was one 
of their frienda-'** we trust him." It hi proysd 
beyond a shadow of doubt thai in Oetober last 
John Wilkes Booth, the assassin of the Presi- 
dent, was also in Canada, and upon intimatt 
terms with Thompson, Clay, Sanders, and other 
rebel agents. Who can donbt, in the light of 
the eyents which haye transpiiisd, that he was 
one of the "friends" to be "set to work,** ss 
Dayis had already directed — not, perhaps, ss 
yet to assassinate the President, Irat to do thai 
other work which is suggested in the letler sf 
Oldham, indorsed by Dayis in his own hand, 
and spread upon your record — the work of the 
secret incendiary, which was to " fill tlie pe<qils 
of the North with terror and eonstemaiioB.'' 
The other " work " spoken of by ThMnnpson — put- 
ting the tyrant lAneoin and amy qf his admsersaut 
of the iTiy, was work doubtless to be eoBmenesd 
only after the re-election of Mr. Lincoln, whi^ 
they had already declared in their dispatcJi is 
their employer, Dayis, was with them a foregons 
conclusion. At all eyents, it was not until after 
the Presidential election in Noyember that Als- 
ton proposed to Dayis to go North on the work 
of assassination ; nor was it until aAer thai 
election that Booth was found in possession of 
; the letter which is in eyidence, and which dis- 
• closes the purpose to assassinate the PresidenL 
' Being as»nred. howeyer, when Booth was with 
them in Canada, as they had already declared 
in their dispatch, that the re-election of Mr. 
' Lincoln was certain, in which eyent there would 
be no hope for the Confederacy, they doubtless 
' entered into the arrangement with Booth as one 
'. of their ** friends." that as soon as that fact was 
; determined he should go ** to work,'' and as soon 
' as might be ** rid the Confederacy of the tyrant 
Lincoln and of his ad risers.*" 
I That these persons named upon your record, 
Thompson. Sanders. Clay, Cleary and Tucker. 
were the agents of Jefferson Dayis, is another 
ifact established in this case beyond a doubt. 
They made affidayit of it themselyes. of record 
here, upon the examination of their ** friends,*' 
charged with the raM upon St. Albans, before 
Judge Smith, in Canada. It is in eyidence. 
also, by the letter of Clay, before referred to. 
The testimony, to which I haye thus briefly 
referred, shows, by the letter of his agents, of 
the ISth of October, that Dayis had l^fore di- 
rected those agents to set his friemdt to work. 
By the letter of Clar it seems that his direc- 
tion had been obeyed, and his friends had been 
set to work, in the burning and robbery and 
murder at St. Albans, in t]be attempt to bum 
the city of New York, and in the attempt to in- 
troduce pestilence into tkis CMntal and into 
the house of the PresidenL it haring ap- 
peared, by ihe letier of Alston, and the ia- 
dorsemsni thereem, thnt Dayis haid in Koi 
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ber enterUined the proposition of sending 
agents, that is to say, *< Mends," to the North, 
to not only " spread terror and oonstemation 
among the people" by means of his " chemical 
preparations/' but also, in the words of that 
letter, " to strike," by the hands of assassins, 
** at the heart's blood" of the deadliest enemies 
in the North to the confederacy of traitors ; it 
has also appeared by the testimony of many 
respectable witnesses, among others the attor- 
neys who represented the people of the United 
States and the Sta'te of Vermont, in the prelim- 
inary trial of the raiders in Canada, that Clay, 
Thompson, Tucker, Sanders and Cleary de- 
clared themselTcs the agents of the Confeder- 
acy. It also clearly appears by the corres- 
pondence referred to, and the letter of Clay, 
that they were holding, and at any time able 
to command, blank commissions from Jefferson 
Davis to authorise their frwnd» to do whatCTcr 
work they appointed them to do, in the inter- 
ests of the rebellion, by the destruction of life 
and property in the North. 

If a prima faeie case justifies, as we have 
seen by the law of eyidenoe it does, the intro- 
duction of all declarations and acts of any of 
the parties to a conspiracy, uttered or done in 
the prosecution of the common design, as evi- 
dence against all the rest, it results, that what- 
ever was said or done in ftirtherance of the 
common design, after this month of October, 
1864^ by either of these agents in Canada, is 
evidence not only against themselves, but 
against Davis as well, of his complicity with 
them in the conspiracy. 

Mr. Montgomery testifies that he met Jacob 
Thompson in Januanr, at Montreal, when he 
said that ** a proposition had been made to him 
to rid the world of the tyrant Lincoln, Stanton, 
Qrant, and some others ; that he knew the men 
who had made the proposition were bold, dar- 
ing men, able to execute what they undertook ; 
that he himself was in favor of the proposition, 
but had determined to defer his answer until 
he had consulted his government at Richmond ; 
that he was then only awaiting their approval." 
This was about the middle of January, and 
consequently more than a month aftei^Alston 
had made his proposition direct to Davis, in 
writing, to go North and rid their Confederacy 
of some of its ^* deadliest enemies." It was at 
the time of this conversation that Payne, the 
prisoner, was seen by the witness standing at 
Thompson's door in conversation with Clay. 
This witness also shows the intimacy between 
Thompson, Clay, Cleary, Tucker, and Sanders. 

A few days after the assassination of the 
President, Beverley Tucker said to this witness 
*'that President Lincoln deserved his death 
long ago ; that it was a pity he didn't have it 
long ago, and it was too bad that the boys had 
not been allowed to act when they wanted to." 

This remark undoubtedly had reference to 
the propositions made in the fall to Thompson, 
and also to Davis, to rid the South of its dead- 
liest enemies by their assassination. Cleary, 
who was accredited by Thompson as his oonfi- 
dential agent, also stated to this witness that 
Booth was one of the party to whom Thompson 
had referred in the conversation in January, in 



which he said he knew the men who were ready 
to rid the world of the tyrant Lincoln, and of 
Stanton and Grant. Cleary also said, speak- 
ing of the assassination, <*that it was a pity 
that the whole work had not been done," and 
added, *^ they had better look out — ^we are not 
done yet;" manifestly referring to the state- 
ment made by his employer, Thompson, before 
in the summer, that not only the tyrant Lin- 
coln, but Stanton and Grant, and others of his 
advisers, should be put out of the way. Cleary 
also stated to this witness that Booth had vis- 
ited Thompson twice in the winter, the last 
time in December, and had also been there in 
the summer. 

Sanford Conover testified that he had been 
for some time a clerk in the war department at 
Richmond ; that in Canada he knew Thompson, 
Sanders, Cleary, Tucker, Clay, and other rebel 
agents; that he knew John H. Surratt and 
John Wilkes Booth: that he saw Booth there 
upon one occasion, and John H. Surratt upon 
several successive days; that he saw Surratt 
(whom he describes) in April last, in Thomp- 
son's room, and also in company with Sanders ; 
that about the 6th or 7th of April Surratt de- 
livered to Jacob Thompson a dispatch brought 
by him from Benjamin, at Richmond, enclos- 
ing one in cipher from Davis. Thompson had 
before this proposed to Conover to engage in a 
plot to assassinate President Lincoln and his 
cabinet, and on this occasion he laid his hand 
upon these despatches and said, ** This makes 
the thing all. right," referring to the assent of 
the rebel authorities, and stated that the rebel 
authorities had consented to the plot to assas- 
sinate Lincoln, Johnson, the Secretary of War, 
Secretary of State, Judge Chase, and General 
Grant. Thompson remarked farther that the 
assassination of these parties would leave the 
Government of the United States entirely with- 
out a head ; that there was no provision in the* 
Constitution of the United States by which they 
could elect another President, if these men 
were put out of the way. 

In speaking of this assassination of the Pres- 
ident and others, Thompson said that it was 
only removing them from office, that the kill- 
ing of a tyrant Was no murder. It seems that 
he had learned precisely the same lesson that 
Alston had learned in November, when he com- 
municated with Davis, and said, speaking of 
the President's assassination, **he did not 
think anything dishonorable that would serve 
their cause." Thompson stated at the same 
time that he had conferred a commission on 
Booth, and that everybody engaged in the en- 
terprise would be commissioned, and if it suc- 
ceeded, or failed, and they escaped into Cana- 
da, they could not be reclaimed under the ex- 
tradition treaty. The fact that Thompson and 
other rebel agents held blank commissions, as 
I have said, has been proved, and a copy of one 
of them is of record here. 

This witness also testifies to a oonversation 
with William C. Cleary, shortly after the iox^ 
render of Lee's army, and on the day before the 
President's assassination, at the St. Lawrenea 
Hotel, Montreal, when, speaking of the rejoie- 
ing in the States over the oaptore of Riohoicad^ 
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deary said, "they would put the laugh on the 
other side of their mouth tn « dm/ or twoj* 
These parties knew that ConoTer was in the 
secret of the assassination, and talked with 
him about it as freelj as they would speak of 
the weather. Before the assassination he had 
a oonyersation, also, with Sanders, who asked 
him if he knew Booth well, and expressed some 
apprehension that Booth would ^'make a failure 
of it; that he was desperate and reckless, and 
he was afraid the whole thing would prove a 
failure." ^ 

Dr. James B. Merritt testifies that George 
Young, one of the parties named in the record, 
declared in his presence, in Canada, last fall. 
Chat Lincoln should never be inaugurated; that 
they had friends in Washington, who, I sup- 
pose, were some of the same friends referred 
to in the dispatch of October 18, and whom 
Davis had directed them <^to set to work." 
George N. Sanders also said to him "that Lin- 
coln would keep himself mighty close if he did 
serve another term;" while Steele and other 
confederates declared that the tyrant never 
should serve another term. He heard the as- 
sassination discussed at a meeting of these 
rebel agents in Montreal in February last. 
"Sanders said they had plenty qf money to ac- 
complish the assassination, and named over a 
number of persons who were ready and willing 
to engage in undertaking to remove the Presi- 
dent, Vice-President, the Cabinet, and some of 
the leading generals. At this meeting he read 
a letter, which he had received fh>m Davis, 
which justified him in making any arrange- 
ments that he could to accomplish the object." 
This letter the witness heard read, and it, in 
substance, declared that if the people in Can- 
ada, and the Southerners in the States, were 
willing to submit to bo governed by such a ty- 
rant as Lincoln, he didn't wish to recuguize 
them as friends. The letter was read opeuly; 
it was also handed to Colonel Steele, George 
Young, Hill and Scott to be read. This was 
about t«he middle of February last. At this 
meeting Sanders named over the persons who 
were willing to accomplish the assassination, 
and among the persons thus named was Booth, 
whom the witness had seen In Canada in Oc- 
tober; also, George Harper, one of the conspira- 
tors named on the record, Caldwell, Randall, 
Harrison and Surratt. 

The witness understood, from the reading of 
the letter, that if the President, Vice-President 
and Cabinet could be disposed of, it would sat- 
isfy the people of the North that the Southern- 
ers hakd. friends in the North ; that a peace could 
be obtained on better terms; that the rebels had 
endeavored to bring about a war between the 
United States and England, and that Mr. 
Seward, through his energy and sagacity, had 
thwarted all their efiforts; that was given as a 
reason for removing him. On the 5th or 6th of 
last April this witness met George Harper, 
Caldwell, Randall, and others, who are spoken 
of in this meeting, at Montreal, as engaged to 
assassinate the President and Cabinet, when 
Harper said they were going to the States to 
make a row, such as had never been heard of, 
and jMided, that "if I (the witness) did not 



hear of the death of Old Abe, of the Vioa* 
President and of General Dix in less than tea 
days, I might put him down as a fooL Thai 
was on the 0th of April. He mentioned that 
Booth was in Washington at that time. He 
said they had plenty of friends in Washington, 
and that some fifteen or twenty were going." 

This witness ascertained, on the 8th of April, 
that Harper and others had left for the States. 
The proof is, that these parties could come 
through to Washington, from Montreal or To- 
ronto, in thirty-six hours. They did come, and 
within the ten days named by Harper, the Pres- 
ident was murdered 1 Some attempts have been 
made to discredit this witness (Dr. Merritt), 
not by the examination of witnesses in court, 
not by any apparent want of truth in the testi- 
mony, but by the ez parU statements of theee 
rebel agents in Canada, and their hired advo- 
cates in the United States. There is a state- 
ment upon the record, verified by an official 
communication from the War Department, 
which shows the truthfulness of tlJis witness, 
and that is, that, before the assassination, 
learning that Harper and his associates had 
started for the States, informed, as he was, of 
their purpose to assassinate the President, Cab- 
inet and leading generals, Merritt deemed it 
his duty to call, and did call, on the 10th of 
April, upon a Justice of the Peace, in Canada, 
named Davidson, and gave him the informa- 
tion, that he might take steps to stop these 
proceedings. The correspondence on this sub- 
ject with Davidson has been brought into 
Court. Dr. Merritt testifies, further, that after 
this meeting in Montreal he had a conversa- 
tion with Clement C. Clay, in Toronto, about 
the letter from Jefferson Davis, which Sanders 
had exhibited, in which conversation Clay gave 
the witness to understand that he knew the 
nature of the letter perfectly, and remarked 
that he thought ''the end would justify the 
means.*' The witness also testifies to the pres- 
ence of Booth with Sanders in Montreal, last 
full, and of Surratt in Toronto in February 
last. 

The Court must be satisfies!, by the manner 
of this and other witnesses to the transactions 
in Canada, as well a» by tlie fact that they are 
wholly uncontradicted iu any material matter 
that they state, that they speak the truth, and 
that the scverul parties named on your record 
(Davis, Thompson, Cleary, Tucker, Clay, Young, 
llarper, Booth and John H. Surratt), did com- 
bine and conspire together, in Canada, to kill 
and murder Abraham Lincoln, Andrew John- 
son, William H. Soward and Ulysses S. Grant. 
That this agreement was substantially entered 
into by Booth and the agents of Davis in Can- 
ada as early as October there can not be any 
doubt. The language of Thompson at that 
time, and before, was that he was in favor of 
the assassination. His further language was, 
that ho knew the men who were ready to do it; 
and Booth, it is shown, was there at that time, 
and, as Thompson's secretary says, was one of 
the men referred to by Thompson. 

The fact that others, beside the parties named 
on the record, were, by the terms of the con- 
spiracy, to be assassinated, in nowise affeota 
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pMrtim did 

wall aa thoie DamMi npoD Lha raeord, tha 

•Unoe of tbe charge is proTod. 

It i> ftlao true that, if, in puraaanee ^ that 
ooiispiraoy, Booth coafederated with Buirati 
and ttM Bcoused, killed and murdered Abnhani 
Lincoln, the charge and apecification ia proTed 
literally, aa slaud on jour record, although 
ibsir eonipiracy embraced other pancna. In 
law the eaae ataada, though it may appear that 
the conaptrscy waa to kill and murder the 
partlea named in tha record and otbera not 
named in the record. If the proof ia that th» , 
BMuaed, with Booth, Surratt, Davia, etc., eon~ 
■pired to kill and munler one or more of Ih* 
peraona named the ohargc of coaapiracy ia 

The declaration of Sanders, aa proved, thai. 
there waa plenty of money to carry out thia aa~ 
■aBiinslioD, ia Tory atroogly oorroboratod by 
the t«atimony ot Mr. Campbell, oaihier of th(! ^ 
Ontario Bank, whoatatea that ThoiopBan, during i 
the current year preceding the aaaasai nation, . 
had upon depoeit, in the Monlreal Branch of j 
the Ontario Bank, aii hundred and forty nine 
thousand dollars, beiide large auma to hiscredil 
in other banks in the proTince. 

There ia a further eorroboration of the teati- ! 
weny of Conover aa to the meeting of Thompson 
and Surratt in Montreal, and the deliTery of 
the dilpatchea tVvm Richmnnd, on the Blh or 
7th of April, Grat, in the fact, which i« ahovu by 
the testimony of Cheater, that in the winter, oi 
ipring. Booth aaid ha himaclf, or acme other 
pkrty, must go to Richmond; and, aeoond, by 
the letter of Arnold, dated 2Tth of Hareh last, 
tlutt he preferred Booth'a firat query, that he 
would Drat go to Richmond and aee how they 
would take it, manifeatly alluding to the pro- 
noted aiaaeaination of the Preiidenl. It doea 
Aot follow, beoaule DaTia had written a letter 
in February, which, in substanee, approied the 
general object, that the partiel were fully aatia- 
ied with it; beoauM it is alear there waa to be 
Home arrangement made about the fbndR; and 
it ia alM clear that Davia had not before aa 
distinctly spproTed and aanctioned thia aet aa 
hie ngenta, either in Canada or here, deaired. 
Booth aaiii to Cheater, " We must bare money ; 
Iborc is money in thia buaineas, and, if you will 
enter into it, I will place three thouaand dollars 
at tlie disposal of your family; but I have no 
money myself, and muat go to Richmond." or 
one of Ihe partiea mast go, "to get money to 
carry out the enterprise." This waa one of the 
arrangements that was to be "made right in 
Canada." The funde at Thompson's disposal, 
aa the banker teatifiea, were ezeluaiyely raised 
by drafts of the Secretary of the Treasury of 
the Confederate Stales upon London, deposited ' 
in their bank to the credit of Thompson. 

Accordingly, about the 27th of March, Bnr- 
ratt did go to Richmond. On the Sd of April j 
he returned to Washington, and Ihe aame day 
left for Canada. Before lesTing, he stated to 
Weichmann that when in Richmond he had' 
had a eoaveraalion with Davis and with Ben-, 
>min. The ^t in this a on n action ia not to I 
be overlook c^d. that on or atiout tha day Surratt I 



' arrived in Montre*!, April Bih, Jaeob Thomp- 
' son, aa the oaohier of the Ontario Bank atatea, 
drew of theae Confederate funda the sum of 
one hundred and eighty thousand dollan in 
the form of certificatea, whioh, as the bank of- 
ficer testifies, "might be used anywhere." 

What more is wanting? Surely no word 
further need be spoken to show that John 
Wilkes Booth waa in this conspiracy; that 
John H. Surratt was in this conspiracy; and 
that Jefferson Davis and his several agent* 
' named, in Canada, were in this conspiracy. 
If any additional evidence ia wanting to show 
the complicity of Davia in it, let the paper 
found in the posaesaion of bis hired asHassia, 
Booth, oomo to bear witneas against him. 
That paper contained the secrat cipher which 
Davis used in hia Bute Department at Bicb- 
mond, which he employed in communicating 
with hia agents in Canada, and which thej 
employed in the letter of October ISth, noti- 
fying him that ''their friends would be set to 
work 01 tit had dirtcltJ." The letter in cipher 
found in Booth'a possession, is translated her* 
by the use of the cipher machine now in Cour^ 
whioh, as the testimony of Mr. Dana ahowt, 
he brought from the rooma of Davia' Stat* 
Department in Richmond. Who gave BooUi 
this seorel cipher? Of what nae waa it t« 
him if he waa not in confederation with Daviat - 

But there ia one other iteai of teatimoDj 
that ought, among honest and intelligent peo- 
ple at all conversant with this evidence, t« 
end all further inquiry aa to whether J«ttf 
son Davis waa one of tbe partiea, with Booth, 
aa charged upon this record, in the conapiraoy 
to assassinate the President and athera. That 
ia, that on the fifth day after the asaassinatioB, 
in the city of Charlotte, North Carolina, k 
telegraphic diapatch was received by him, kt 
the bouse of Mr. Batea, from John C. Breck- 
inridge, hia rebel Secretary of War, whioh 
dispatch ii produced here, identified by th* 
telegraph agent, and placed upon yoiu record 
in the words following: 

" OBiEKaBOiio', April 19, 1865. 
"Hit MjictUtiiey, I^etident Davit : 

" President Lincoln was assassinated in ths 
theater in Waaiiington on the night of the 141b 
inst. Soward'a bouse was entered on the Sams 
night and he was repeatedly stabbed, and la 
probably mortally wounded. 

"JOHM C. BRECKINRIDGE." 

At the time thia diapatch waa handed l« 
him, Davia waa addressing a meeting from tk* 
steps of Mr. Bates' house, and after reading 
the dispatch to the people, he said: "If it w«r* 
to be done, it wera teller it were well done." 
Bhortly afterward, in the honee of the witnea*, 
in the same city, Breckinridge, having come to 
see Davis, statad hia regret ^at the occurreao* 
had happened, becauae he deemed it unforto- 
nale for the people of the South at that lima. 
Davis replied, referring to the assassin atios, 
" Weil, Oenerkl, I don't know; if it wera to M 
done at all, it were Mtrr that it wer« w«U 
done; and if Ihe same had bean done to Andj 

Johnson, the beast, and to Seeralai? B 

the job would then b* ec 
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ftreetf but that he did not go to 9tli street. 
The other witnesses sweur he went to 9th 
street. He swears he went to Canterhory 
about nine o'clock, after going back from 7th 
street to RuUman'a. Lmighran swears that 
O'Laughlin was with him at the comer of the 
Avenue and 9th street at nine o'clock, and 
went from there to Canterbury, while Early 
Awears that O'Laufchlin went op as far as 11th 
St reet, and returned with him and took supper 
at Wclckcr 8, about eight o'clock. If these 
witnesses prove an o/tM, it is really against 
CAch other. It is folly to pretend that they 
prove facts which make it impossible that 
O'Langhlin could have been at the house of 
Secretary Stanton, as three witnesses swear 
he was, on the evening of the 18th of April, 
looking for General Grant. 

Has it not, by the testimony thus reviewed, 
been established prima/aeU that in the months 
of February, March and April, CLaughlin 
had combined, confederated, and agreed with 
John Wilkes Booth and Samuel Arnold to 
kill and murder Abraham Lincoln, William 
H. Seward, Andrew Johnson, and Ulysses S. 
Grant? Is it not established, beyond a shadow 
of doubt, that Booth had so conspired 
with the rebel agents in Canada as early as 
October last: that he was in search of agents 
to do the work on pay, in the interests of the 
rebellion, and that in this speculation Arnold 
and O'Laughlin had joined as early as Feb- 
ruary; that then, and after, with Booth and 
Surratt, they were in the ^*oil business," which 
was the business of assassination by contract 
as a npeculation ? If this conspiracy on the 
part of O'Laughlin with Arnold is established, 
even prima facie^ the declarations and acts of 
Arnold and Booth, the other conspirators, in 
furtherance of the common design, is evidence 
aguinst O'Laughlin as well as against Arnold 
himself, or the other parties. The rule of law 
is, that the act or declaration of one conspir- 
ator, done in pursuance or furtherance of the 
. common design, is the act or declaration of 
all the conspirators. 1 Wharton^ 706. 

The letter, therefore, of his co-conspirator, 
Arnold, is evidence against O'Laugblinbecnuse 
it is an act in the prosecution of the common 
conspiracy, suggesting what should be done in 
order to make it eflfective, and which sugges- 
tion, as has been stated, was followed out. 
Tlie defense has attempted to avoid the force 
of this letter by reciting the statement of 
Arnold, made to Horner at the time he was 
' arrested, in which he declared, among other 
things, that the purpose was to abduct Presi- 
dent Lincoln and take him South; that it was 
lo be done at the theater by throwing the 
President out of the box upon the tioor of the 
.^tMg(>, when the accused was to catch him. 
The very announcement of this testimony ex- 
cited derision that such a tragedy meant only 
to take the President and carry him gently 
away 1 This pigmy to catch the giant as the 
assassins burled him to the floor from an ele- 
vation of twelve feet I The Court has viewed 
the theater, and must be satisfied that Booth, 
in leaping from the {*resident's box, broke his 
iiinb. The Court can not fail to conclude that 



this statement of Arnold was but anotker sffly 
device, like that of ^ the oil basiness," which, 
for the time being, he employed to hide froai 
ihe knowledge of his captor the fiact that the 
purpose was to murder the President. No 
man can, for a moment, believe that any one 
oT these conspirators hoped or desired, by snch 
a proceeding as that stated by the prisoner, to 
take the President alive in the presence of 
thousands assembled in the theater after he had 
been thus thrown upon the floor of the stage, 
much less to carry him through the city, through 
the lines of your army, and deliver him into 
the hands of the rebels. No snch porpose was 
expressed or hinted by the conspirators in Can- 
ada, who commissioned Booth to let these as- 
sassinations on contract. I shall waste not a 
moment more in combatting such an absurdity. 

Arnold does confess that he was a conspira- 
tor with Booth in this proposed murder: that 
Booth had a letter of introduction to Dr. Madd; 
that Booth, O'Laughlin, Atierodt, Surratt, a 
man with an alias, "Mosby," and another 
whom he does not know, and himself, were 
parties to this conspiracy, and that Booth had 
furnished them all with arms. He concludes 
this remarkable statement to Homer with the 
declaration that at that time, to wit, the first 
week of March, or four weeks before he went 
to Fortress Monroe, he left the conspiracy, and 
that Booth told him to sell his arms if he chose. 
This is suflBiciently answered by the fact that, 
four weeks qfterward^ he wrote his letter to 
Booth, which was found in Booth's possession 
after the assassination, suggesting to him what 
to do in order to make the conspiracy a suc- 
cess, and by the further fact that at the very 
moment he uttered these declarations, part of 
his arms were found upon his pers<>n, and the 
rest not disposed of, but at his father's house. 

A party to a treasonable and murderous 
conspiracy against the government of his coun- 
try can not be held to have abandoned it be- 
cause he makes such a declaration as this, when 
he is in the hands of the officer of the law, ar- 
rested for his crime, and especially when his 
declaration is in conflict with and expressly 
contradicted by his written acts, and unsupport- 
ed by any conduct of his which becomes a citi- 
zen and a man. 

If he abandoned the conspiracy, why did he 
not make known the fact to Abraham Lincoln 
and his constitutional advisers that these men, 
armed with the weapons of assassination, were 
daily lying in wait for their lives ? To pre- 
tend that a man who thus conducts himself for 
weeks after the pretended abandonment, vol- 
unteering advice for the successful prosecution 
of the conspiracy, the evidence of which is in 
writing, and about which there can be no mis- 
take, has, in fact, abandoned it, is to insult the 
common understanding of men. O'Laughlin 
having conspired with Arnold to do this mur- 
der, is, therefore, as much concluded by the 
letter of Arnold of the 27th of March as is Ar- 
nold himself The further testimony touching 
O'Laughlin, that of Streett, establishes the fact 
that about the Ist of April he saw him in confi- 
dential conversation with J. Wilkes Booth, in 
this city, on the Avenue. Another man, whom 
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the witness does not know, was in conyersation. 
O'LaughUn called Streett tp one side, and told 
him Booth was busily engaged with his fHcnd — 
was talking priwUeUf to his friend. This re- 
mark of O'Laughlin is attempted to be account- 
ed for, but the attempt failed; his counsel tak- 
ing the pains to ask what induced O'Laughlin 
to make the remark, receiyed the fit reply : " I 
did not see the interior of Mr. O'Laughlin's 
mind ; I can not tell." It is the proyince of this 
Oourt to infer why that remark was made, and 
what it signified. 

That John H. Surratt, George A. Atzerodt^ 
Mary E. Surratt, Dayid E. Herold, and Louis 
Payne, entered into this conspiracy with 
Booth, is so yery clear upon the testimony, that 
little time need be occupied in bringing again 
before the Court the eyidence which establishes 
It. By the testimony of Weichmann we find 
Atzerodt in February at the house of the pris- 
oner, Mrs. Surratt. He inquired for her or for 
John when he came and remained oyer night. 
After this and before the assassination he yisit- 
ed there frequently, and at that house bore the 
name of " Port Tobacco," the name by which he 
was known in Canada among the conspirators 
there. The same witness testifies that he met 
him on the street, when he said he was going 
to yisit Payne at the Herndon House, and. also 
accompanied him, along with Herold and John 
H. Surratt, to the theater, in March, to hear 
Booth play in "The Apostate." At the Pennsylva- 
nia House, one or two weeks previous to the 
assassination, Atzerodt made the statement to 
Lieutenant Keim, when asking for his knife 
which he had left in his room, a knife corres- 
ponding in size with the one exhibited in Court, 
"I want that; if one fails I want the other," 
wearing at the same time his revolyer at his 
belt. He also stated to Greenawalt^ of the 
Pennsylvania House, in March, that he was 
nearly broke, but had friend? enough to give 
him as much money as would see him through, 
adding, "I am going away some of these days, 
but will return with as much gold as will keep 
me all my lifetime." Mr. Greenawalt also says 
that Booth had frequent interviews with Atze- 
rodt, sometimes in the room, and at other times 
Booth would walk in and immediately go out, 
Atzerodt following. 

John M. Lloyd testifies that some six weeks 
before the assassination, Herold, Atzerodt, and 
John H. Surrak came to his house at Surratts- 
ville, bringing with them two Spencer carbines 
with ammunition, also a rope and wrench. 
Surratt asked the witness to take care of them 
and to conceal the carbines. Surratt took him 
into a room in the house, it being his mother's 
house, and showed the witness where to put the 
carbines, between the joists on the second floor. 
The carbines were put there according to his 
ilirections, and concealed. Marcus P. Norton 
iMivr Atzerodt in conversation with Booth at the 
National Hotel about the 2d or 8d of March ; 
the conversation was confidential, and the 
witness accidentally heard them talking in re- 
gard to President Johnson, and say that " the 
class of witnesses would be of that character 
that there could be little proven by them." 
This oonyersation may throw some light on the 



fact that Atzerodt was found in possession of 
Booth's bank book I 

Colonel Kevins testifies that on the 12th of 
April last he saw Atzerodt at the Kirkwood 
House; that Atzerodt there asked him, a 
stranger, if he know where Vice-President 
Johnson was, and where Mr. Johnson's room 
w<u. Colonel Nevins showed him where the 
room of the Vice-President was, and told him 
that the Vice-President was then at dinner. 
Atzerodt then looked into the dining-room, 
where Vice-President Johnson was dining 
alone. Robert R. Jones, the clerk at the Kirk- 
wood House, states that on the 14th, the day of 
the murder, two days after this, Atzerodt reg- 
istered his name at the hotel, G. A. Atzerodt, 
and took No. 126, retaining the room that day, 
and carrying away the key. In this room, af- 
ter the assassination, were found the knife and 
revolver with which he intended to murder the 
Vice-President. 

The testimony of all these witnesses leaves 
no doubt that the prisoner, George A. Atzerodt, 
entered into this conspiracy with Booth ; that 
he expected to receive a large compensation 
for the seryice that he would render in its exe- 
cution ; that he had undertaken the assassina- 
tion of the Vice-President for a price; that he, 
with Surratt and Herold, rendered the import- 
ant seryice of depositing the arms and ammu- 
nition to be used by Booth and his confederates 
as a protection in their flight after the conspir- 
acy had been executed ; and that he was care- 
ful to have his intended victim pointed out to 
him, and the room he occupied in the hotel, so 
that when he came to perform his horrid work 
he would know precisely where to go and whom 
to strike. 

I take no further notice now of the prepara- 
tion which this prisoner made for the sucoessfdl 
execution of this part of the traitorous and 
murderous design. The question is, did he en- 
ter into this conspiracy 7 His language, over- 
heard by Mr. Norton, excludes every other 
conclusion. Vice-President Johnson's name 
was mentioned in that* secret conyersation with 
Booth, and the very suggestive expression was 
made between them that *' little could be proved 
by the witnesses." His confession in his de- 
fense is conclusive of his guilt. 

ThatPayne wasin this conspiracy is confessed 
in the defense made by his counsel, and is also 
evident from the facts proved, that when the con- 
spiracy was being organized in Canada bj 
Thompson, Sanders, Tucker, Cleary, and Clay, 
this man Payne stood at the door of Thompson ; 
was recommended and indorsed by Clay with 
the words, " We trust him j " that after coming 
hither he first reported himself at the house of 
Mrs. Mary E. Surratt, inquired for her and for 
John H. Surratt ; remained there for four days, 
having conversation with both of them ; hay- 
ing provided himself with means of disguise, 
was also supplied with pistols and a knife, 
such as he afterward used, and spurs, prepara- 
tory to his flight ; was seen with John H. Sur- 
ratt-, practicing with knives such as those 
employed in this deed of assassination, and 
now before the Court ; was afterward provided 
I with lodging st the Herndon House at the in* 
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sUnee of Sarratt ; was yisited there bj Atserodi, 
and attended Booth and Surratt to Ford's thea- 
ter, oceapying with those parties the box, as I 
believe and which we may readily infer, in 
which the President was afterward murdered. 

If further testimony be wanting that he had 
entered into the conspiracy, it may be found in 
the fact sworn to by Weiehmann, whose testi- 
mony no candid man will discredit, that about 
the 20th of March, Mrs. Surratt, in great ex- 
citement, and weeping, said that her son John 
had gone away not to return, when about three 
hours subsequently, in the afternoon of the 
same day, John H. Surratt re-appeared, came 
rushing in a state of frensy into the room, in 
his mothers house, armed, declaring he would 
shoot whoeyer came into the room, and pro- 
claiming that his prospects were blasted and 
his hopes gone ; that soon Payne came into the 
lame room, also armed and under great excite- 
ment, and was immediately followed by Booth, 
with his riding-whip in Ms hand, who walked 
rapidly across the floor from side to side, so 
much excited that for some time he did not no- 
tice the presence of the witness. Observing 
Weiehmann, the parties then withdrew, upon a 
suggestion from Booth, to an upper room, and 
there had a priyate interyiew. From all that 
transpired on that occasion, it is apparent that 
when these parties left the house that day, 
it was with the ftill purpose of completing some 
act essential to the final execution of the work 
of assassination, in conformity with their pre- 
yions confederation and agreement. They re- 
turned foiled — from what cause is unknown — 
dejected, angry, and covered with confusion. 

It is almost imposing upon the patience of 
the Court to consume time in demonstrating the 
f^ct, which none conversant with the testimony 
of this case can for a moment doubt, that John 
H. Surratt and Mary £. Surratt were as surely 
in the conspiracy to murder the President as 
was John Wilkes Booth himself. You have the 
frequent interviews between John H. Surratt 
and Booth, his intimate relations with Payne, 
his visits from Atzerodt and Herold, his deposit 
of the arms to cover their flight after the con- 
spiracy should have been executed ; his own 
declared visit to Richmond to do what Booth 
himself said to Chester must be done, to-wit, 
that he or some of the party must go to Rich- 
mond in order to get funds to carry out the 
conspiracy ; that he brought back with him 
gold, the price of blood, confessing himself that 
he was there; that he immediately went to 
Canada, delivered dispatches in cipher to Jacob 
Thompson from Jefferson Davis, which were in- 
terpreted and read by Thompson in the pres- 
ence of the witness Conover, in which the con- 
spiracy was approved, and, in the language of 
l^ompson, the proposed assassination was 
»*made all right." 

One other fact, if any other fact be needed, 
and I have done with the evidence which proves 
that John U. Surratt entered into this combina- 
tion; that is, that it appears by the testimony 
of the witness, the cashier of the Ontario, Bank, 
Montreal, that Jacob Thompson, aboutt^thc day 
that these dispatches were delivered, and while 
8urx%tt WM then present in Canada, drew firom 



that bank of the rebel fbndi tKere on deposit 
the sum of one hundred and eighty thousand 
dollars. This being done, Surratt finding it 
safer, doubtless, to go to Canada for the great 
bulk pf f^inds which wera t« be distributed 
among these hired assassins than to attempt 
to carry it through our lines direct from Rich- 
mond, immediately returned to Washington, 
and was present in this city, as is proven by 
the testimony of Mr. Reid, on th€ tf/Umoan vf 
0u I4lh <if April, the day of the assassination, 
booted and spurred, ready for flight when- 
ever the fatal blow should have b^n struck. 
If he was not a conspirator and a party to this 
great crime, how comes it that from that hour 
to this no man has seen him in the capital, nor 
has he been reported anywhere outside of Can- 
ada, haying arrived in Montreal, as the testi- 
mony shows, on the 18th of April, four days after 
the murder? Nothing but his conscious coward 
guilt could possibly induce him to absent him- 
self from his mother, as he does, upon her 
trial. Being one of these conspirators, as 
charged, every act of his in the prosecution of 
this crime is evidence against the other parties 
to the conspiracy. 

That Mary E. Surratt is as guilty as her son 
of having thus conspired, combined and confisd- 
ated to do this murder, in aid of this rebellion, 
is clear. First, her house was the headquarters 
of Booth, John H. Surratt, Atierodt, Payne and 
Herold. She is inquired for by Atserodt ; she 
is inquired for by Payne, and she is visited by 
Booth, and holds private conversations with 
him. His picture, together with that of the chief 
conspirator, Jefferson Davis, is found in her 
house. She sends to Booth for a carriage to 
take her, on the 11th of April, to Surratt sville, 
for the purpose of perfecting the arrangement 
deemed necessary to the successful execution of 
the conspiracy, and especially to facilitate and 
protect the conspirators in their escape fk'om 
justice. On that occasion Booth, having dis- 
posed of his carriage, gives to the agent she 
employed ten dollars, with which to hire a con- 
veyance for that purpose. And yet the pre- 
tence is made that Mrs. Surratt went on the 
11th to Surrattsville exclusively upon her own 
private and lawful business. Can any one tell, 
if that be so, how it comes that she should apply 
to Booth for a conveyance, and how it comes 
that he, of his own accord, having no convey- 
ance to furnish her, should send her ten dollars 
with which to procure it? There is not the 
slightest indication that Booth was under any 
obligation to her, or that she had any claim 
upon him, either for a conveyance or for the 
means with which to procure one, except that 
he was bound to contribute, being the agent of 
the conspirators in Canada and Richmond, 
whatever money might be necessary to the con- 
summation of this infernal plot. On that day, 
the 11th of April, John H. Surratt had not re- 
turned from Canada with the funds furnished 
by Thompson I 

Upon that journey of the 11th, the accused, 
Mary £. Surratt, met the witness, John M. 
Lloyd, at Uniontown. She called him; he got 
out of his carriage and came to her, and she 
whispered to him in so low a tone that her at- 
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tondant oould not hear her words, though Lloyd, 
to whom thej were spoken, did distinctly hear 
them, and testifies that she told him he should 
haye those *' shooting-irons " ready, meaning 
the carbines which her son and Herold and At- 
serodt had deposited with him, and added the 
reason, ** for they would soon he oalled for." 
On the day of the assassination she again sent 
for Booth, had an interriew with him in 
her own house, and immediately went again to 
Burrattsville, and then, at about six o'clock in 
the afternoon, she deliyered to Lloyd a field- 
glass and told him " to have two bottles of 
whisky and the carbines ready, as they would 
be called for that night/' Haying thus per- 
fected the arrangement, she returned to Wash- 
ington to her own house, at about half-past 
eight o'clock in the eyening, to await the final 
result. How could this woman anticipate, on 
Friday afternoon, at six o'clock, that these arms 
would be called for and would be needed that 
night, unless she was in the conspiracy and 
knew the blow was to be struck, and the flight 
of the assassins attempted by that route ? Was 
not the priyate conyersation which Booth held 
with her in her parlor on the afternoon of the 
14th of April, just be€ire she lefl on this busi- 
ness, in relation to the orders she should giye 
to haye the arms ready? 

An endeayor is made to impeach Lloyd. But 
the Court will obserye that no witness has been 
called who contradicts Lloyd's statement in any 
material matter; neither has his general char- 
acter for truth been assailed. How, then, is he 
impeached ? Is it claimed that his testimony 
shows that he was a party to the conspiracy ? 
Then it is conceded by those who sot up any 
such pretence that there was a conspiracy. A 
eonspiracy between whom? There can be no 
conspiracy without the oo-operation or agree- 
ment of two or more persons. Who were the 
other parties to it? Was it Mary B. Surratt? 
Was it John H. Surratt, Qeocge A. Atserodt, 
Dayid E. Horold ? Those are tlie only persons, 
BO far as his own testimony or the testimony of 
any other witness discloses, with whom he had 
any communication whatever on any subject 
immediately or remotely touching this con- 
spiracy before the assassination. His receipt 
and concealment of the arms are unexplained 
eyidcnce that he was in the conspiracy. 

The explanation is that he was dependent 
upon Mary E. Surratt; was her tenant; and 
his declaration, giyen in eyidence by the ac- 
cused herself, is that <*she had ruined him, and 
brought this trouble upon him." But because 
he was weak enough, or wicked enough, to be- 
come the guilty depositary of these arms, and to 
deliver them on the order of Mary £. Surratt to 
the assassins, it does not follow that he is not to 
He believed on oath. It is said that he concealed 
the facts that the arms had been left and oalled 
for. He so testifies himself^ but ho gives the 
reason that he did it only from apprehension of 
danger to his life. If he were in the conspiracy, 
his general credit being unchallenged, his tes- 
timony being uncontradicted in any material 
matter, he is to be believed, and can not be dis- 
believed if his testimony is substantially oor- 
roberated by other reliable witnesaei. Is ha 



not corroborated touching the deposit of armt 
by the fact that the arms are produced in oottrt^ 
one of which was found upon the person of 
Booth at the time he was overtaken and slain, 
and whieh is identified as the same which had 
been left with Lloyd by Herold, Surratt and At- 
serodt ? Is he not corroborated in the fact of 
the first interview with Mrs. Surratt by the 
joint testimony of Mrs. Offut and Louis J. 
Weichmann, each of whom testified (and they 
are contradicted by no one), that on Tuesday, 
the 11th day of April, at Uniontown, Mrs. Sur^ 
ratt called Mr. Lloyd to come to her, which he 
did, and she held a Bccret conversation with 
him ? Is he not corroborated as to the last oon» 
versation on the 14th of April by the testimony 
of Mrs. Offut, who swears that upon the 14th 
of April she saw the prisoner, Mary £. Surratt, 
at Lloyd's house, approach and hold conversa- 
tion with him ? Is he not eorroborated in the 
fact, to which he swears, that Mrs. Surratt de- 
livered to him at that time the field-glass wrap- 
ped in paper, by the sworn statement of Welch* 
mann, that Mrs. Surratt took with her on that 
occasion two packages, both of which were 
wrapped in paper, and one of which he de- 
scribes as a small package about six inches in 
diameter? The attempt was made by calling 
Mrs. Offut to prove that no such package wai 
delivered, but it failed; she merely states that 
Mrs. Surratt delivered a package wrapped in 
paper to her after her arrival there, and before 
Lloyd came in, which was laid down in the 
room. But whether it was the package about 
which Lloyd testifies, or the other package of 
the two about which Weichmann testifies, as hav- 
ing been carried there that day by Mrs. Surratt, 
does not appear. Neither does this witnesi 
pretend to say that Mrs. Surratt, after she had 
delivered it to her, and the witness had laid it 
down in the room, did not again take it up, if 
it were the same, and put it in the hands of 
Lloyd. She only knows that she did not see 
that done ; but she did see Lloyd with a pack- 
age like the one she received in the room befora 
Mrs. Surratt left. How it came into his posses 
sion she is not able to state; nor what the pack- 
age was that Mrs. Surratt first handed her; nor 
which of the packages it was she afterward saw 
in the hands of Lloyd. 

But there is one other fact in this case that 
puts forever at rest the question ^f the guilty 
participation of the prisoner, Mrs. Surratt, im 
this conspiracy and murder; and that is, thai 
Payne, who had lodged four days in her housa, 
who, during all that time, had sat at her tabla, 
and who had often conversed with her, when 
the gtdlt of his great crime was upon him, and 
he knew not where else he co«ld so safely go to 
find a co-conspirator, and he oould trust none 
that was not, like himself, guilty, with even tha 
knowledge of his presence, under cover of 
darkness, after wandering for three days and 
nights,' skulking before the pursuing officers of 
justice, at the hour of midnight, found his way 
to the door of Mrs. Surratt, rang the bell, wai 
admitted, and upon being asked, "Whom d* 
you want to see?" replied, "Mrs. Surratt." Ha 
was then asked by the officer, Morgan, what ha 
oame at thai time of nighi tw^ to which he t^ 
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n opening it. He also teBti- 

ached the door a man stood 

'e thrown it to with his 

^«e witness belioTes, was 

^Htcrspaugh has sworn 

"hind him when he 

first followed by 

Who slammed 

It was not 

* Booth, for 

nounting 

""B that 

out. 

^ or 

^ ^* rred 

^^j^ je very 

^ , upon the 

^e. The door 
agh being asked 
.ad answered. Rit- 
^* .1 Came back on the 

left Edward Spanglcr; he 

.ctce with his hand, and said, 

-Aich way he went.' I asked him 

^^^ut by slapping me in the mouth. 

■*i * «or God's sake, shut up.'" 

_ac t«*^*^ony of Withers is adroitly handled, 

^ thro^ doubt upon these facts. It can not 

^1^1, foT 'Withers says he was knocked in the 

^0e ^y ]^ooth, and when he "come to" he got 

0|d0 "^^^w of him. A man knocked down 

And 8®^^^®88, on <* coming to" might mistake 

jjyl>Qdyi by a side view, for Booth. 

^n attempt has been made by the defense to 
•l^redit this testimony of Ritterspaugh, by 
jf^otrJPg ^s contradictory statements to Gifford, 
Cftrl^n and Lamb, neither of whom do, in fact, 
0ODtrA<l^c^ him, but substantiully sustain him. 
H o&e but a guilty man would have met the wit- 
ness with a blow for stating which way the as- 
^^flflin had gone. A like confession of guilt 
fpfts made by Spangler when the witness Miles, 
tJie same eyening, and directly after the assas- 
sination, came to the back door, where Spang- 
ler was standing, with others, and asked Spang- 
lcr who it was that held the horse, to which 
Spangler replied: ^^Hush; don't say anything 
nboat it." He confessed his guilt again when 
he denied to Mary Anderson the fact, proved 
here beyond all question, that Booth had called 
him when he came to that door with his horse, 
tiling the emphatic words, *^No; he did not; he 
did not call me." The rope comes to bear wit- 
aesB against him, as did the rope which Atse- 
lodt, and Herold, and John H. Surratt, had 
carried to SurrattsTille, and deposited there 
with the carbines. 

It is only surprising that the ingenious coun- 
fiel did not attempt to explain the deposit of the 
rope at Surrattsville by the same method that 
be adopted in explanation of the deposit of 
this rope, some sixty feet long, found in the 
earpet-eack of Spangler, unaccounted for, save 
by some evidence which tends to show that he 
Biay have carried it away from the theater. 

It is not needful to take time in the reeapit- 
nlation of the evidence, which shows conclu- 
sively that David E. Herold was one of these 
inspirators. His continued association with! 
Bootn, with Atscrodt, his visits to Mrs. Sur- , 



ratt's, his attendance at the theater with Payne^ 
Surratt and Atserodt, his connexion with Atze- 
rodt on the evening of the murder, riding with 
him on the street in the direction of, and near 
to, the theater at the hour appointed for the 
work of assassination, and his final flight and 
arrest, show that he, in common with all the 
other parties on trial, and all the parties named 
upon your record not upon trial, had combined 
and confederated to kill and murder in the in- 
terests ofHho rebellion, as charged and specified 
against them. 

That this conspiracy was entered into by all 
these parties, botJi present and absent, is thus 
proved by the acts, meetings, declarations and 
correspondence of all the parties, beyond any 
doubt whatever. True, it is circumstantial evi- 
dence, but the Court will remember the rule 
before recited, that circumstances can not lie; 
that they are held sufiicient in every court 
where justice is judicially administered to es- 
tablish the fact of a conspiracy. I shall take 
no further notice of the remark made by the 
learned counsel who opened for the defense, 
and which has been followed by several of his 
associates, that, under the Constitution, it re- 
quires two witnes:jcs to prove the overt act of 
high treason, than to say, this is not a charge 
of high treason, but of a treasonable conspir- 
acy, in aid of a rebellion, with intent to kill 
and murder the Executive officer of the United 
States, and commander of its armies, and of 
the murder of the President, in pursuance of 
that conspiracy, and with the intent laid, etc. 
Neither by the Constitution, nor by the rules of 
the common law, is any fact connected with 
this allegation required to be established by 
the testimony of more than one witness. I 
might say, however, that every substantive 
averment against each of the parties named 
upon this record has been established by the 
testimony of more than one witness. 

That the several accused did enter into this 
conspiracy with John Wilkes Booth and John 
H. Surratt, to murder the officers of this Gov- 
ernment i^amed upon the record, in pursuance 
of the wishes of their employers and instiga- 
tors in Richmond and Canada, and with intent 
thereby to aid the existing rebellion and sub- 
vert the Constitution and laws of the United 
States, as alleged, is no longer an open ques- 
tion. 

The intent as laid was expressly declared 
by Sanders in the meeting of the conspirators 
at Montreal in February last, by Booth in Vir- 
ginia and New York, and by Thompson to Con- 
over and Montgomery ; but if tliero were no 
testimony directly upon this point, the law 
would presume the intent, for the reason that 
such was the natural and necessary tendency 
and manifest design of the act itself. 

The learned gentleman (Mr. Johnson) says 
the Government has survived the assassination 
of the President, and thereby would have you 
infer that this conspiracy was not entered into 
and attempted to be executed with the intent 
laid. With as much show of reason, it might 
be said that because the Government of the 
United States has survived this unmatched 
rebellion, it therefore results that the rebel con- 
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gliad, " to mg a gatter in the morning ; Ifrs. 
nrratt had sent for Mm." Afterward he said 
*' Bfrs. Surratt knew he was a poor man and 
eame to him." Being asked where he last worked, 
he replied, "sometimes on *I' street," and 
where he boarded, he replied, ^ he had no board- 
ing-house, and was a poor man who got his 
liTing with the pick " which he bore upon his 
shoulder, having stolen it from the intrench- 
ments of the Capital^ Upon being pressed 
again why he came there at that time of night 
to go to work, he answered that he simply 
oalled to see what time he should go to work in 
the morning. Upon being told by the oflBicer, 
who, fortunately, had preceded him to this 
house, that he would haTe to go to the ProTost 
Harshal's office, he moved and did not answer, 
whereupon Birs. Surratt was asked to step into 
the hall and state whether she knew this man. 
Raising her right hand, she exclaimed, "Before 
Qod, sir, I have not seen that man before ; I 
haTe not hired him ; I do not know anything 
about him." The hall was brilliantly lighted. 

If not one word had been said, the mere act 
of Payne, in flying to her house for shelter, 
would have borne witness against her strong 
as proofs from Holy Writ But when she de- 
nies, after hearing his declarations that she 
had sent for him, or that she had gone to him 
and hired him, and calls her God to witness 
that she had never seen him, and knew nothing 
of him, when in point of fact, she had seen 
him fbr four successive days in her own house, 
in the same clothing which he then wore, who 
can resist for a moment the conclusion that 
these parties were alike guilty ? 

The testimony of Spangler's complicity is 
oonclusive and brief. It was impossible to 
hope for escape after assassinating the Presi- 
dent, and such others as might attend him in 
Ford's theater, without arrangements being 
first made to aid the flight of the assassin, and, 
to some extent, prevent immediate pursuit. 

A stable was to be provided close to Ford's 
theater, in which the horses could be concealed, 
and kept ready for the assassin's use whenever 
the murderous blow was struck. Accordingly, 
Booth secretly, through Maddox, hired a stable 
in the rear of the theater, and connecting with 
it by an alley, as early as the 1st of January 
last, showing that at that time he had concluded, 
notwithstanding all that has been said to the 
contrary, to murder the President in Ford's 
theater, and provide the means for immediate 
and successful flight. Conscious of his guilt, 
he paid the rent for this stable through Maddox, 
month by month, giving him the money. He 
employed Spangler, doubtless for the reason 
that he could trust him with the secret, as a 
carpenter to fit up this shed, so that it would 
furnish room for two horses, and provided the 
door with lock and key. Spangler did this 
work for him. Then it was necessary that a 
carpenter, having access to the theater, should 
be employed by the assassin to provide a bar 
for the outer door of the passage leading to the 
President's box, so that when he entered upon 
his work of assassination he would be secure 
from interruption from the rear. By the evi- 
denoe it is shown that Spangler was in the box 



in which the President was murdered on tta 
afternoon of the 14th of April, and when then 
damned the President and General Grant, and 
said the President ought to be cursed, ha had 
got so many good men killed, showing not only 
his hostility to the President, but the oauae of 
it, that he had been faithful to his oath, amd 
had resisted that great rebellion, in the interest 
of which his life was about to be sacrificed by 
this man and his co-conspirators. In perform- 
ing the work, which had doubtless been in^ 
trusted to him by Booth, a mortise was out in 
the wall. A wooden bar was prepared, one 
end of which could be readily inserted in the 
mortise and the other pressed against the edge 
of the door, on the inside, so as to preTent its 
being opened. Spangler had the skill and the 
opportunity to do that work and all the addi- 
tional work which was done. 

It is in evidence that the screws in "the 
keepers" to the locks on each of the inner 
doors of the box occupied by the President were 
drawn. The attempt has been made, on bdialf 
bf the prisoner, to show that this was done tome 
time before, accidentally, and with no bad de> 
sign, and had not been repaired by reason of 
inadvertence; but that attempt has utterly 
failed, because the testimony adduced for thai 
purpose relates exclusively to but one of the two 
inner doors, while the fact is that the screws 
were drawn in both, and the additional precau- 
tion taken to cut a small hole throagh one ef 
these doors, through which the party approaek- 
ing, and while in the private passage would be 
enabled to look into the box and examine the 
exact posture of the President before entering. 
It was also deemed essential, in the execution 
of this plot, that some one should watch at the 
outer door, in the rear of the theater, by which 
alone the assassin could hope for escape. It 
was for this work Booth sought to employ 
Chester in January, off'ering $3,000 down of the 
money of his employers, and the assurance that 
he should never want. What Chester refused 
to do, Spangler undertook and promised to do. 
When Booth brought his horse to the rear door 
of the theater, on the evening of the murder, he 
called for Spangler. who went to him, when 
Booth was heard to say to him, ^*Ned, you'll 
help me all you can, won't you?" To which 
Spangler replied, "Oh, yes." 

Wheu Booth mado his escape, it is testified by 
Colonel Stewart, who pursued him across the 
stage and out through the same door, that, as he 
approached it, some one slammed it shut. Rii- 
terspaugh, who was standing behind the scenes 
when Booth fired the pistol and fled, saw Booth 
run down the passage toward the back door, 
and pursued him; but Booth drew his knife 
upon him and passed out, slamming the door 
after him. Ritterspaugh opened it and went 
through, leaving it open behind him, leaving 
Spangler inside, and in a position from which 
he readily could have reached the door. Rit- 
terspaugh also states that very quickly after 
he had passed through this door he was followed 
by a large man, the first who followed him, and 
who was, doubtless. Colonel Stewart. Stewart 
is very positive that he saw this door slammed ; 
that he himself was constrained to open it. and 
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h»d some difficnUj in opening it He also testi- 
fies that as he approached the door a man stood 
near enough to haTe thrown it to with his 
h*nd| and this man, the witness belieyes, was 
the prisoner Spangler. Ritterspaugh has sworn 
that he left the door open behind him when he 
went out, and that he was first followed by 
the large man, Colonel Stewart. Who slammed 
that door behind Ritterspaugh? It was not 
Ritterspaugh; it could not hare been Booth, for 
Ritterspaugh swears that Booth was mounting 
his horse at the time; and Stewart swears that 
Booth was upon his horse when he oame out. 
That it was Spangler who slammed the door 
«fler Ritterspaugh may not only be inferred 
^m Stewart's testimony, but it is made very 
clear by his own conduct afterward, upon the 
return of Ritterspaugh to the stage. The door 
being then open, and Ritterspaugh being asked 
which way Booth went, had answered. Rit- 
terspaugh says: <*Then I Came back on the 
stage, where I had left Edward Spangler; he 
hit me on the face with his hand, and said, 
' Don't say which way he went.' I asked him 
what he meant by slapping me in the mouth. 
He said, 'For Qod's sake, shut up.*" 

The testimony of Withers is adroitly handled, 
to throw doubt upon these facts. It can not 
ayail, for Withers says he was knocked in the 
scene by Booth, and when he *<come to" he got 
a side yiew of him. A man knocked down 
and senseless, on "coming to" might mistake 
anybody, by a side Tiew, for Booth. 

An attempt has been made by the defense to 
discredit this testimony of Ritterspaugh, by 
showing his contradictory statements to Gifford, 
Carlan and Lamb, neither of whom do, in fact, 
contradict him, but substantially sustain him. 
None but a guilty man would haye met the wit- 
ness with a blow for stating which way the as- 
sassin had gone. A like confession of guilt 
was made by Spangler when the witness Miles, 
the same eyening, and directly after the assas- 
sination, came to the back door, where Spang- 
ler was standing, with others, and asked Spang- 
ler who it was that held the horse, to which 
Spangler replied: **Hush; don't say anything 
about it." He confessed his guilt again when 
he denied to Mary Anderson the fact, proyed 
here beyond all question, that Booth had called 
him when he came to that door with his horse, 
using the emphatic words, <*No; he did not; he 
did not call me." The rope comes to bear wit- 
ness against him, as did the rope which Atse- 
rodt, and Hcrold, and John H. Surratt, had 
carried to Surrattsyille, and deposited there 
with the carbines. 

It is only surprising that the ingenious coun- 
sel did not attempt to explain the deposit of the 
rope at Surrattsyille by the same method that 
he adopted in explanation of the deposit of 
this rope, some sixty feet long, found in the 
carpet-sack of Spangler, unaccounted for, saye 
by some eyidence which tends to show that he 
may haye carried it away fh>m the theater. 

It is not needful to take time in the recapit- 
alation of the eyidence, which shows oonolu- 
siyely that Dayid £. Herold was one of these 
ponspirators. His continued association with 
Booth, with Atserodt, his ylsits to Mrs. Sor- 



ratt's, his attendance at the theater with Payne^ 
Surratt and Atserodt, his connexion with Atie- 
rodt on the eyening of the murder, riding with 
him on the street in the direction of, and near 
to, the theater at the hour appointed for the 
work of assassination, and his final flight and 
arrest, show that he, in common with all the 
other parties on trial, and all the parties named 
upon your record not upon trial, had combined 
and confederated to kill and murder in the in- 
terests ofiihe rebellion) as charged and specified 
against them. 

That this conspiracy was entered into by all 
these parties, both present and absent, is thus 
proyed by the acts, meetings, declarations and 
correspondence of ail the parties, beyond any 
doubt whateyer. True, it is circumstantial eyi- 
dence, but the Court will remember the rule 
before recited, that circumstances can not lie; 
that they are held sufficient in eyery court 
where justice is judicially administered to es- 
tablish the fact of a conspiracy. I shall take 
no further notice of the remark made by the 
learned counsel who opened for the defense, 
and which has been followed by several of his 
associates, that, under the Constitution, it re- 
quires two witnesses to proye the oyert act of 
high treason, than to say, this is not a charge 
of high treason, but of a treasonable conspir- 
acy, in aid of a rebellion, with intent to kill 
and murder the Executiye officer of the United 
States, and commander of its armies, and of 
the murder of the President, in pursuance of 
that conspiracy, and with the intent laid, etc. 
Neither by the Constitution, nor by the rules of 
the common law, is any fact connected with 
this allegation required to be established by 
the testimony of more than one witness. I 
might say, howeyer, that eyery substantiye 
ayerment against each of the parties named 
upon this record has been established by the 
testimony of more than one witness. 

That the seyeral accused did enter into this 
conspiracy with John Wilkes Booth and John 
H. Surratt, to murder the officers of this QoY' 
ernment ^amed upon the record, in pursuanee 
of the wishes of their employers and instiga- 
tors in Richmond and Canada, and with intent 
thereby to aid the existing rebellion and sub- 
yert the Constitution and laws of the United 
States, as alleged, is no longer an open qnes- 
tion. 

The intent as laid was expressly declared 
by Sanders in the meeting of the conspirators 
at Montreal in February last, by Booth in Vir- 
ginia and New York, and by Thompson to Con- 
oyer and Montgomery ; but if there were no 
testimony directly upon this point, the law 
would presume the in tent, for the reason thai 
such was the natural and necessary tendency 
and manifest design of the act itself. 

The learned gentleman (Mr. Johnson) says 
the Qoyernment has suryiyed the assassination 
of the President, and thereby would haye you 
infer that this conspiracy was not entered into 
and attempted to be executed with the intent 
laid. With as much show of reason, it might 
be said that because the Goyernment of the 
United States has suryiyed this unmatched 
rebellion, it therefore retnlts that the rebel eon- 
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ipteton waged war np<m ihb €h>vemmeni with 
no purpote or intent hereby to subTori it. Bj 
tbe Uw, we have seen that without anj direct 
•Tidenoe of proTious combination and agree- 
Bient between these parties, the oonspiraoj 
might be established by OTidenee of the acta 
of the prisoners, or of any others with whom 
th^ co-operated, concurring im the execution 
of the common design. B^aeoi, 416. 

Was there co-operation between the several 
accused in the ezecutien of this conspiracy 7 
That there was, is as clearly established by 
the testimony as is the fact that Abraham Lin- 
ooln was killed and murdered by John Wilkes 
Booth. The CTidenee shows that all of the 
aecnsed, ssts Hudd and Arnold, were in 
Washington on the 14th of April the day of 
the assassination, together with John Wilkes 
Booth and John H. Surratt ; that on that day 
Booth had a secret interriew with the prisoner, 
Mary E. Surratt; that immediately thereafter 
she went to SurrattSTille to perform her part 
of the preparation necessary to the successful 
execution of the conspiracy, and did make that 
preparation ; that John H. Surratt had arrived 
here firom Canada, notifying the parties that 
the price to be paid for this great crime had 
been provided for, at least in part, by the de- 
poait receipts of April 6th fbr $180,000, pro- 
cured by Thompson, of the Ontario Bank, Mon- 
tiealf Canada; that he was also prepared to 
keep watch, or strike a blow, and ready for 
the contemplated flight ; that Atserodt, on the 
afternoon of that day, was seeking to obtain 
a horse, the better to secure his own safety by 
flight, after he should hare performed the task 
which he had voluntarily undertaken by con- 
tract in the conspiracy — the murder of An- 
drew Johnson, then Vice-President of the 
United States ; that he did procure a horse for 
that purpose at Naylor's and was seen about 
nine o'clock in the evening to ride to the Kirk- 
wood House, where the Vice-President then 
was, dismount, and enter. At a previous hour 
Booth was in the Kirkwood House, and left 
his card, now in evidence, doubtless intended 
to be sent to the room of the Vice-President, 
aad which was in these words : " Don't wish 
to disturb you. Are you at home ? J. Wilkes 
Booth." Atzerodt, when he made application 
at Brooks' in the afternoon for the horse, said 
to Weichmann, who was there, he was going to 
ride in the country, and that ^' he was going to 
get a horse and send for Payne." He did get 
a horse for Payne, as well as for himself; for it 
is proven that on the 12th he was seen in Wash- 
ington, riding the horse which had been pro- 
cured by Booth, in company vrith Mudd, last 
November, from Oardner. A similar horse 
was tied before the door of Mr. Seward on the 
night of the murder, was captured after the 
flight of Payne, who was seen to ride away, 
and which horse is now identified as the Gard- 
ner horse. Booth also procured a horse on the 
same day, took it to his stable in the rear of 
the theater, where he had an interview with 
Spangler, and where he concealed it. Herold, 
too, obtained a horse in the afternoon, and was 
seen between nine and ten o'clock riding with 
Aigerodi down the Avenue fiK>m the Treasury, 



thea up Fourteenth and down V itreet, pairing 
close by Ford's theater. 

O'Laughlin had come to Washington the day 
before, had sought out his vietim, General 
Grant, at the house of the Seeretazy of War, 
that he might be able with certainty to identiiy 
him, and at the very hour when these prepa^ 
rations were going on, was lying in wait al 
Bullman's, on the Avenue, keeping wateh, and 
declaring, as he did, at about ten o'clock P. M^ 
when told that the fatal blow had been straek 
l>y Booth, <a don't believe Booth did it." Dnr- 
ing the day, 4nd the night before, he had been 
visiting Booth, and doubtless encouraging him, 
and at that very hour was in position, at a eon* 
venient distance, to aid and protect him in hit 
flight, as well as to execute his own part of the 
conspiracy by inflicting death npon General 
Grant, who happily was not at the theater nor 
in the city, having left the city that day. 
Who doubts that, Bwth having ascertained & 
the course of the day, that General Grant 
would not be present at the theater, O'Laugh- 
lin, who vras to murder General Grant, instMd 
of entering the box with Booth, was detailed 
to lie in wait, and watch and support him. 

His declarations of his reasons for changing 
his lodgings here and in Baltimore, after the 
murder, so ably and so ingeniously presented 
in the argument of his learned counsel (Mr. 
Cox), avail nothing before the blasting fact thai 
he did change his lodgings, and declared ** he 
knew nothing of the affair wnatever." O'Laugh- 
lin, who lurked here, conspiring daily with 
Booth and Arnold for six weeks to do this 
murder, declares "he knew nothing of the 
afi'air." O'Laughlin, who said he was " in the 
oil business," which Booth and Surratt, and 
Payne and Arnold, have all declared meant 
this conspiracy, says he " knew nothing of the 
affair." O'Laughlin, to whom Booth sent the 
dispatches of the ISth and 27th of March — 
O'Laughlin, who is named in Arnold's letter as 
one of the conspirators, and who searched for 
General Grant on Thursday night, laid in wait 
for him on Friday, was defeated by that Provi- 
dence '^ which shapes our ends," and laid in 
wait to aid Booth and Payne, declares *'he 
knows nothing of the matter." Such a denial 
is as false and inexcusable as Peter's denial 
of our Lord. 

Mrs. Surratt had arrived ' at home, from the 
.completion of her part of the plot, about half^ 
past eight o'clock in the evening. A few mo- 
ments afterward she was called to the parlor, 
and there had a private interview with some 
one unseen, but whose retreating footsteps were 
heard by the witness Weichmann. This was 
doubtless the secret and last visit of John H. 
Surratt to his mother, who had instigated and 
encouraged him to strike this traitorous and 
murderous blow against his country. 

While all these preparations were going on, 
Mudd was awaiting the execution of the plot, 
ready to faithfully perform his part in secur- 
ing the safe escape of the murderers. Arnold 
was at his post at Fortress Monroe, aWaitinr 
the meeting referred to in his letter of March 
27th, wherein he says they were not "to meet 
for a month or so," which month had more than 
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opired on the day of the murder, for his letter 
and the testimony disclose that this month of 
suspension began to run from about the first 
week in March. He stood ready with the 
arms which Booth had fiimished him to aid 
the escape of the murderers by that route^ and 
secure their communication with their employ- 
ers. He had giren the assurance in that letter 
to Booth, that although the GoTernment *' sus- 
pioioned them/' and Uie undertaking was *' be- 
coming complicated," yet <' a time more propi- 
tious would arriTO " for the consummation of 
this conspiracy in which he " was one " with 
Booth, and when he would ** be better prepared 
to again be with him/' 

Such were the preparations. The horses 
were in readiness for the flight; the ropes were 
procured, doubtless, for the purpose of tying 
the horses at whatever point they might be 
constrained to delay, and to secure their boats 
to their moorings in making their way across 
the Potomac. The fire murderous camp kniyes, 
the two carbines, the eight reyoWers, the Der- 
ringer, in Court and identified, all were ready 
for the work of death. The part that each had 
played has already been in part stated in this 
argument, and needs no repetition. 

Booth proceeded to the theater about nine 
o'clock in the evening, at the same time that At- 
serodt, Payne and Herold were riding the streets, 
while Surratt, having parted with his mother 
at the brief interview in her parlor, from which 
his retreating steps were heard, was walking 
the avenue, booted and spurred, and doubtless 
consulting with O'Laughlin. When Booth 
reached the rear of the theater, he called Span- 
gler to him (whose denial of that fact, when 
charged with it, as proven by three witnesses, 
is very significant), and received from Span- 
gler his pledge to help him all he could, when 
with Booth he entered the theater by the stage 
door, doubtless to see that the way was clear 
fh>m the box to the rear door of the theater, 
and look upon their victim, whose exact posi- 
tion they could study fh>m the stage. After 
thi» view, Booth passes to the street, in front 
of the theater, where, on the pavement with 
other conspirators yet unknown, among them 
one described as a low-browed villain, he 
awaits the appointed moment. Booth himself, 
impatient, enters the vestibule of the theater 
from the front, and asks the time. He is re- 
ferred to. the clock, and returns. Presently, 
as the hour of ten approached, one of his guilty 
associates called the time; they wait; again, 
as the moments elapsed, this conspirator 
upon watch called the time ; again, as the ap- 
pointed hour draws nigh, he calls the time; 
and finally, when the fatal moment arrives, he 
repeats in a louder tone, **Ten minutes past 
ten o'clock." Ten niinutes past ten o'clock I 
Hie hour has come when the red right hand of 
these murderous conspirators should strike, 
and the dreadful deed of assassination be done. 

Booth, at the appointed moment, entered the 
theater, ascended to the dress-circle, passed to 
the right, paused a moment, looking down, 
doubtless to see if Spangler was at his post, 
and approached the outer door of the close pas- 
sage leading to the box occupied by the Presi- 



dent, pressed it open, passed in, and closed ths 
passage door behind him. Spangler's bar was 
in Its place, and was readily adjusted by Booth 
in the mortise, and pressed against the inner 
side of the door, so that he was secure from in- 
terruption from without. He passes on to the 
next door, immediately behind the President, 
and there stopping, looks through the aperture 
in the door into the President's box, and delib- 
erately observes the precise position of his vic- 
tim, seated in the chair which had been pre- 
pared by the conspirators as the altar for the 
sacrifice, looking calmly and quietly down up- 
on the glad and grateful people whom by his 
fidelity he had saved from the peril which had 
threatened the destruction of their government, 
and all they held dear this side of the grave, 
and whom he had come upon invitation to greet 
with his presence, with the words still linger- 
ing upon his lips which he had uttered with 
uncovered head and uplifted hand before God 
and his country, when on the 4th of last March 
he took again the oath to preserve, protect and 
defend the Constitution, aeclaring that he en- 
tered upon the duties of his great office " with 
malice toward none — with charity for all." In 
a moment more, strengthened by Uie knowledge 
that his co-conspirators were all at their posts, 
seven at least of thorn present in the city, two 
of them, Mudd and Arnold, at their appointed 
places, watching for his coming, this hired as- 
sassin moves stealthily through the door, the 
fastenings of which had been removed to facil- 
itate his entrance, fires upon his victim, and 
the martyr spirit of Abraham Lincoln ascends 
to God. 

" Treason hM done his worst ; nor steel nor poison, 
Halico domestic, foreign loTy, nothing 
Can touch him fbrther.** 

At the same hour, when these accused and 
their co-conspirators in Richmond and Canada, 
by the hand of John Wilkes Booth, inflicted 
this mortal wound which deprived the republic 
of its defender, and fllled this land from ocean 
to ocean with a strange, great sorrow, Payne, 
a very demon in human form, with the words . 
of falsehood upon his lips, that he was the bearer 
of a message from the physician of the venerable 
Secretary of State, sweeps by his servant, en- 
counters his son, who protests that the assassin 
shall not disturb his father, prostrate on a bed 
of sickness, and receives for answer the assas- 
sin's blow from the revolver in his hand, re- 
peated again and again, rushes into the room, 
is encountered by Major Seward, inflicts wound 
after wound upon him with his murderous knife, 
is encountered by Hansell and Robinson, each 
of whom he also wounds, springs upon the de- 
fenseless and feeble Secretary of State, stabs 
first on one side of his throat, Uien on the other, 
again in the face, and is only prevented from 
literally hacking out his life by the persistence 
and courage of the attendant Robinson. He 
turns to flee, and, his giant arm and murderous 
hand for a moment paralysed by the conscious- 
ness of guilt, he drops his weapons of death, 
one in the house, the other at the door, whers 
they were taken up, and are here now to bear 
witness -against him. He attempts escape on 
the horse which Booth and Mudd had procured 
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of Gardner — ^with what snceeM has already 
been stated. 

Atierodt, near midnight, returns to the stable 
of Najlor the horse which he had procured for 
this work of murder, haying been interrupted 
in the execution of the part assigned him at the 
Kirk wood House, by the timely coming of citi- 
tens to the defense of the Vice-President, and 
creeps into the PennsylTania House at two 
o'clock in the morning with another of the con- 
spirators, yet unknown. There he remained 
until about five o'clock, when he left, found his 
way to Georgetown, pawned one of his reyolv- 
ers, now in court-, and fled northward into 
Maryland. 

He is traced to Montgomery oounty, to the 
house of Mr. Metz, on the Sunday succeeding 
the murder, where, as is proTed by the testi- 
mony of three witnesses, he said that if the man 
that was to follow Gen. Grant had followed him, 
it was likely that Grant was shot. To one of 
these witnesses (Mr. Leaman^ he said he did 
notthink Grant had been killed; or if he had 
been killed, he was killed by a man who got on 
the cars at the same time that Grant did; thus 
disclosing most clearly that one of his co-con- 
spirators was assigned the task of killing and 
murdering Gen. Grant, and that Atzerodt knew 
that Gen. Grant had left the city of Washing- 
ton, a fact which is not disputed, on the Friday 
erening of the murder, by the erening train. 
Thus this intended Tictim of the conspiraoy es- 
caped, for that night, the kniyes and reyoWers 
of Atzerodt, and O'lAughlin, and Payne, and 
Herold, and Booth, and John H. Surratt, and, 
perchance, Harper and Caldwell, and twenty 
others, who were then here lying in wait for his 
life. 

In the meantime Booth and Herold, taking 
the route before agreed upon, make directly 
after the assassination, for the Anacostia bridge. 
Booth crosses first, giyes his name, passes the 
guard, and is speedily followed by Herold. 
They make their way directly to Surrattsville, 
where Herold calls to Lloyd, " Bring out those 
things," showing that there had been communi- 
cation between them and Mrs. Surratt after her 
return. Both the carbines being in readiness, 
according to Mary E. Surratt's directions, both 
were brought out. TheJ took butone. Booth de- 
clined tocarry the other, saying that his limb was 
broken. They then declared that they had mur- 
dered the President and the Secretary of State. 
They then make their way directly to the house 
of the prisoner Mudd, assured of safety and se- 
curity. They arrived early in the morning be- 
fore day, and no man knows at what hour they 
left. Herold rode toward Bryantown with 
Mudd about three o'clock that afternoon, in the 
Ticinity of which place he parted with him, 
remaining in the swamp, and was afterward 
seen returning the same afternoon in the direc- 
tion of Mudd's house; about which time, a little 
before sundown, Mudd returned from Bryan- 
town toward his home. This yillage, at the 
time Mudd was in it, was thronged with soldiers 
in pursuit of the murderers of the President, 
and although great care has been taken by the 
defense to deny that any one said in the pres- 
ence of Pr. Mudd. either there or elsewhere on 



that day, who had committed this crime, jet it 
is in eyiclence by two witnesses, whose troth- 
ftdness no man questions, tliat upon Madd's re- 
turn to his own house, that afternoon, he stated 
that Booth was the murderer of the President, 
and Boyle the murderer of Secretary Seward, 
but took care to make the fiirther remark that 
Booth had brothers, and he did not know which 
of them had done the act When did Dr. Mudd 
learn that Booth had brothers? And what is 
still more pertinent to this inquiry, from whom 
did he learn that either John Wilkes Booth or 
any of his brothers had murdered the President ? 
It is clear that Booth remained in his house 
until some time in the afternoon of Saturday: 
that Herold left the house alone, as one of the 
witnesses states, being seen to pass the window; 
that he alone of those two assassins was in the 
company of Dr. Mudd on his way to Bryantown. 
It does not appear when Herold returned to 
Mudd's house. It is a confession of Dr. Modd 
himself, proven by one of the witnesses, that 
Booth left his house on crutches, and went in 
the direction of the swamp. How long he re^ 
mained there, and what became of the horses 
which Booth and Herold rode to his house, and 
which were put into his stable, are facts no- 
where disclosed by the evidence. The owners 
testify that they have never seen the horse? 
since. The accused give no explanation of the 
matter, and when Herold and Booth were cap- 
tured they had not these horses in their posses- 
sion. How comes it that, on Mudd's return 
from Bryantown, on the evening of Saturday^ 
in his conversation with Mr. Hardy and Mr. 
Farrell, the witnesses referred to, he gave the 
name of Booth as the murderer of the President 
and that of Boyle as the murderer of Secretary 
Seward and his son, and carefully avoided inti 
mating to either that Booth had come to his 
house early that day, and had remained there 
until the afternoon ; that he left him in his 
house and had furnished him a razor with which 
Booth attempted to disguise himself by shaving 
off his mustache? How comes it, also, that, 
upon being asked by those two witnesses 
whether the Booth who killed the President was 
the one who had been there last fall, he an- 
swered that he did not know whether it was 
that man or one of his brothers, but he under- 
stood he had some brothers, and added, that if 
it was the Booth who was there last fall, he knew 
that one, but concealed the fact that this man 
had been at his house on that day, and was then 
at his house, and had attempted, in his presence, 
to disguise his person? Ho was sorry, very 
sorry, that the thing had occurred, but not so 
sorry as to be willing to give any evidence to 
these two neighbors, who were manifestly hon- 
est and upright men, that the murderer had 
been harbored in his house all day, and was 
probably at that moment, as his own subse- 
quent confession shows, lying concealed in his 
house or near by, subject to his call. This is 
the man who undertakes to show by his own 
declaration, offered in evidence against my pro- 
test, of what he said afterward, on Sunday 
afternoon, the 16th, to his kinsman, Dr. George 
D. Mudd, to whom he then stated that the assas- 
sination of the President was a most damnable 
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ooneluBion in which most men will agree 
with him, and to establish which his testimony 
was not needed. But it is to be remarked that 
this accused did not intimate that the man whom 
he knew the erening before was the murderer 
had found refuge in his house, had disguised 
his person, and sought concealment in the 
swamp upon the crutches which he had pro- 
vided for him. Why did he conceal this fact 
from his kinsman? After the church services 
were over, however, in another conversation on 
their way home, he did tell Dr. George Mudd 
iliat two suspicious persons had been at his 
house, who had come there a little before day- 
break on Saturday morning; that one of them 
had a broken leg, which he bandaged; that 
they got something to eat at his house; that 
they seemed to be laboring under more excite- 
ment than probably would result from the in- 
jury ; that they said they came from Bryantown, 
and inquired the way to Parson Wilmer's ; that 
while at his house one of them called for a razor 
and shaved himself. The witness says, "I do 
not remember whether he said that this party 
shaved off his whiskers or his mustache, but 
h« altered somewhat, or probably materially, 
hia features." Finally, the prisoner, Dr. Mudd, 
told this witness that he, in company with the 
younger of the two men, went down the road 
toward Bryantown in search of a vehicle to take 
the wounded man away from his house. How 
comes it that he concealed in this conversation 
the fact proved, that he went with Ilerold to- 
ward Bryantown and left Herold outside of the 
town ? Uow comes it that in this second con- 
versation, on Sunday, insisted upon here with 
such pertinacity as evidence for the defense, but 
which had never been called for by the prosecun 
tion, he concealed from his kinsman the fact 
which he had disclosed the day before to Hardy 
and Farrell, that it was Booth who assassinated 
the President, and the fact which is now dis- 
closed by his other confessions given in evi- 
dence for the prosecution, that it was Bootli 
whom he had sheltered, concealed in his house, 
and aided to his hiding place in the swamps ? 
He volunteers as evidence his further statement, 
however, to this witness, that on Sunday even- 
ing he requested the witness to state to the mili- 
tary authorities that two suspicious persons had 
been at his house, and see if anything could be 
made of it. He did not tell the witness what 
became of Herold, and where he parted with 
him on the way to Bryantown. How comes it 
that when he was at Bryantown on the Satur- 
day evening before, when he knew that Booth 
was then at his house, and that Booth was the 
murderer of the President, he did not himself 
state it to the military authorities then in that 
village, as he well knew ? It is difficult to see 
^ what kindled his suspicions on Sunday, if none 
were in his mind on Saturday, when he was in 
possession of the fact that Booth had murdered 
tiie President, and was then secreting and dis- 
guising himself in the prisoner's own house. 

His conversation with Gardner on the same 
Sunday at the church is also introduced here 
to relieve him from the overwhelming evidences 
of his guilt. He communicates nothing to 
Gardner of the fact that Booth had been in his 



house ; nothing of the fact that he knew the 
day before that Booth had murdered the Presi- 
dent; nothing of the fact that Booth had dis- 
guised or attempted to disguise himself; nothing 
of the fact that he had gone with Booth's as80> 
ciate, Herold, in search of a vehicle, the more 
speedily to expedite their flight ; nothing of the 
fact that Booth had found concealment in the 
woods and swamp near his house, upon the 
crutches which he had furnished him. He con- 
tents himself with merely stating '^that we 
ought to raise immediately a home guard, to 
hunt up all suspicious persons passing througli 
our section of country and arrest them, lor 
there were two suspicious persons at my house 
yesterday morning." 

It would have looked more like aiding justice 
and arresting felons if he had put in execution 
his project of a home guard on Saturday, and 
made it effective by the arrest of the man then 
in his house who had lodged with him last fall, 
with whom he had gone to purchase one of the 
very horses employed in his flight after the as- 
sassination, whom he, visited last winter in 
Washington, and to whom he had pointed out 
the very route by which he had escaped by way 
of his house, whom he had again visited on the 
8d of last March, preparatory to the commis- 
sion of this great crime, and who he knew, 
when he sheltered and concealed him in the 
woods on Saturday, was not merely a suspicious 
person, but was, in fact, the murderer and as- 
sassin of Abraham Lincoln. While I deem it 
my duty to say here, as I said before, when 
these declarations-, uttered by the accused on 
Sunday, the 16th, to Gardner and George D. 
Mudd, were attempted to be offered on the part 
of the accused, that they are in no sense evi- 
dence, and by the law were wholly inadmissi- 
ble, yet I state it as my conviction that, being 
upon the record upon motion of the accused 
himself, so far as these declarations to Gardner 
and George D. Mudd go, they are additional 
indications of the guilt of the accused, in this, 
that they are manifestly suppressions of the 
truth and suggestions of falsehood and decep- 
tion ; they are but the utterances and confes- 
sions of guilt. 

To Lieutenant Lovett, Joshua Lloyd, and 
Simon Gavacan, who, lYi pursuit of the mur- 
derer, visited his house on the 18th of April, ■ 
the Tuesday after the murder, he denied posi- 
tively, upon inquiry, that two men had passed 
his house, or had come to his house on the 
morning after the assassination. Two of these 
witnesses swear positively to his having made 
the denial, and the other says he hesitated to 
answer the question he put to him ; all of them 
agree that he afterward admitted that two men 
had been there, one of whom had a broken 
limb, which he had set ; and when asked by 
this witness who that man was, he said he did 
not know — that the man was a stranger to him. 
and that the two had been there but a short 
time. Lloyd asked him if he had ever seen any 
of the parties. Booth, Herold and Surratt, and 
he said he had never seen them ; while it is pos- 
itively proved that he was acquainted with 
John H. Surratt, who had been in his house \ 
that he knew Booth and had introduced Booth 
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to Snrratt last winter. Afterward, on Friday, 
the 2l8t, he admitted to Lloyd that he had been 
introduced to Booth last fall, and that this man, 
who came to his house on Saturday, the 15th, 
remained there fh>m about four o'clock in the 
morning until about four in the afternoon ; that 
one of them left his house on horseback, and 
the other walking. In the first oonTersation he 
denied ever having seen these men. 

Colonel Wells also testifies that, in his con- 
Tcrsation with Dr. Mudd on Friday, the 21st, 
the prisoner said that he had gone to Bryan- 
town, or near Bryan town, to see some fWends 
on Saturday, and that as he came back to his 
own house he saw the person he afterward sup- 
posed to be Herold passing to the left of his 
house toward the bam, but that he did not see 
the other person at all after he left him in his 
own house, about one o'clock. If this statement 
be true, how did Dr. Mudd see the same person 
leaTe his house on crutches ? He further stated 
to this witness that he returned to his own 
house about four o'clock in the afternoon; thathe 
did not know this wounded man ; said he could 
not recognixe him from the photograph which 
is of record here, but admitted that he had met 
Booth some time in l^orember, when he had 
some conTersation with him about landi and 
horses ; that Booth had remained with him that 
night in Norember, and on the next day had 
purchased a horse. He said he had not again 
seen Booth from the time of the introduction 
in NoTomber up to his arriral at his house on 
the Saturday morning after the assasiBination. 
Is not this a confession that he did see John 
Wilkes Booth on that morning nt his house, 
and knew it was Booth? If he did not know 
him, how cnmc he to make this statement to the 
witness: that **hc had not seen Booth qfter 
November prior to his arrival there' on the Sat- 
urday morning ?' 

He had said before to the same witness, he 
did not know the wounded man. He said 
further to Colonel Wells, that when he went up 
stairs after their arrival, he noticed that the 
person he supposed to be Booth had shaved off 
his mustache. Is it not inferable fi'om this 
declaration that he then supposed him to be 
Booth ? Yet he declared the same afternoon, 
and while Booth was in his own house, that 
Booth was the murderer of the President. One 
of the most remarkable statements made to this 
witness by the prisoner was that he heard for 
the first time on Sunday morning, or late in the 
evening of Saturday, that the President had 
been murdered ! From whom did he hear it ? 
The witness (Colonel Wells) volunteers his 
** impression " that Dr. Mudd had said he heard 
it after the persons had left his house. If the 
" impression " of the witness thus volunteered is 
to lie taken as evidence — and the counsel for the 
accused, judging from their manner, seem to 
think it ought to be — let this question be an- 
Mrercd : how could Dr. Mudd have made that im- 
pression upon anybody truthfully, when it is 
proved by Farrell and Hardy that on his return 
from Bryantown, on Saturday afternoon, he not 
only stated that the President. Mr. Seward and 
his son had been assassinated, but that Boyle 
liad assas8i:"*^^d Mr. Seward, and Booth had 



assassinated the President? Add to this the 
fact that he said to this witness that he left his 
own house at one o'clock, and when he returned 
the men were g^ne, yet it is in evidence, by 
his own declarations, that Booth left his house 
at four o'clock on crutches, and he must have 
been there to hsve seen it, or he could not have 
known the fact. 

Mr. Williams testifies that he was at Mudd's 
house on Tuesday, the 18th of April, when he said 
that strangers had not been that way, and also 
declared that he heard, /or the fnt time, of the 
assassination of the President on Sunday morn- 
ing, at ohureh. Afterward, on Friday, the 
21st, Mr. Williams asked him oonceming ths 
men who had been at his house, one of whom 
had a broken limb, and he confessed they had 
been there. Upon being asked if thej were 
Booth and Herold, he said they were not that 
he knew Booth. I think it is fair to coaclade 
that he did know Booth, when we consider the 
testimony of Weichmann, of Korton, of Evans, 
and all the testimony just referred to, wherein 
he declares, himself^ that he not only knew 
him, but that he had lodged with him, and that 
he had himself gone with him when he pui^ 
chased his horse fh>m Oardner last fall, for the 
very purpose of aiding the flight of himself, or 
some of his confederates. 

All these circumstances taken together, which, 
as we have seen upon high authority, are 
stronger as evidences of guilt than even direct 
testimony, leave no farther room for argument, 
and no rational doubt that Dr. Samuel A. Mudd 
was as certainly in this conspiracy as were 
Boofh and Herold, whom he sheltered and en- 
tertained; receiving them under cover of dark- 
ness on the morning after the assassination, 
concealing them throughout that day from the 
hand of offended justice, and aiding them, by 
every endeavor, to pursue their way success- 
fully to their co-conspirator, Arnold, at For- 
tress Monroe, and in which direction they fled 
until overtaken and Booth was slain. 

We next find Herold and his confederate 
Booth, after their departure from the house of 
Mudd, across the Potomac, in the neighborhood 
of Port Conway, on Monday, tho 2-lth of April, 
conveyed in a wagoa. There Herold, in order 
to obtain the aid of Captain Jett, Buggies and 
Bainbridge, of the Confederate army, said io 
Jett, '* We are the assassinators of the Presi- 
dent;'' that this was his brother with him, who, 
with himself, belonged to A. P. Hill's corps; 
that bis brother had been wounded at Peters- 
burg; that their names were Boyd. He re- 
quested Jett and his reY>el companions to take 
them out of the lines. After this. Booth joined 
these parties, was placed on Buggies' horse, and 
crossed the Bappahannock river. They then 
proceeded to the house of Garrett, in the neigh- 
borhood of Port Royal, and nearly midway be- 
tween Washington city and Fortress Monroe, 
where they were to have joined Arnold. Be- 
fore these rebel guides and guards parted wiih 
them, Herold confessed that they were travel- 
ing under assumed names — that his own name 
was Herold, and that the name of the wounded 
man was John Wilkea Booth, *' who had killed 
the President." The rebels left Booth at Gai>- 
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reU't, where Herold re-Tieited kim from time to 
lime, QBtil tliej were eftptuied. At two o'eloek 
en Wednesday morning, the 26th, a partj ef 
Vnited States officers and soldiers surrounded 
Qarrett's bam, where Booth and Herold laj 
eoneealed, and demanded their surreader. 
Booth cursed Herold, ealling him a coward, 
and hade him go, when Herold oame out and 
surrendered himself, was taken into custody, 
and is now brought into Court. The bam was 
then set on flre, when Booth sprang to his feet, 
amid the flames that were kindling about him, 
earbine in hand, and approached the door, 
seeking, by the flashing light of the fire, to find 
•ome new Tiotim for his murderous hand, when 
he was shot, as he deserTod to be, by Sergeant 
r^rbett., in order to save his comrades from 
wounds or death by the hands of this desperate 
assassin. Upon his person was found the fol- 
k>wing bill of exchange : 

''No. 1492. The Ontario Bank, Montreal 
Branch. Exchange for £61 12t. lOdL Mon- 
treal, 27th October, 1864. Sixty days aOer 
sight of this first of exchange, second and third 
of the same tenor and date, pay to the order of 
J. Wilkes Booth £61 12«. lOd. sterling, raltie 
receired, and charge to the account of this 
oflice. H. Stanus, manager. To Messrs. Glynn, 
Mills & Co., London." 

Thus fell, by the hands of one of the defend- 
ers of the republic, this hired assassin, who, for 
a price, murdered Abraham Lincoln, bearing 
upon his person, as this bill of exchange testi- 
fies, additional eridence of the fact that he had 
undertaken, in aid of«the rebellion, this work 
of assassination by the hands of himself and 
his confederates, for such sum as the accred- 
ited agents of Jefferson Daris might pay him 
or them, out of the fUnds of the Confederacy, 
which, as is in OTidence, they had in "any 
amount" in Canada for the purpose of reward- 
ing conspirators, spies, poisoners and assas- 
sins, who might take senrice under their false 
eommissions, and to do the work of the incen- 
diary and the murderer upon the lawful repre- 
sentatives of the American people, to whom had 
been intrusted the care of the republic, the 
maintenance of the Constitution, and the execu- 
tion of the laws. 

The Court will remember that it is in the tes- 
timony of Merritt, and Montgomery, and Con- 
over, that Thompson, and Sanders, and Clay, 
and Cleary, made their boasts that they had 
money in Canada for this very purpose. Nor 
Is it to be overlooked or forgotten that the 
officers of the Ontario Bank, at Montreal, testify 
that during the current year of this conspiracy 
and assassination, Jacob Thompson had on de- 
posit in that bank the sum of six hundred and 
forty-nine thousand dollars, and that these de- 
posits to the credit of Jacob Thompson accrued 
from the negotiation of bills of exchange 
drawn by the Secretary of the Treasury of the 
se-called Confederate States on Frazier, Tren- 
holm k Co., of Liverpool, who were known to 
be the financial agents of the Confederate 
States. With an undrawn deposit in this bank 
•f four hundred and fifty-five dollars, which 
has remained to his credit since October last, 
and with an unpaid bill of exchange drawn by 
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the same bank upsn London, in hit Dossetiioi^ 
and found upon his person, Booth ends hla 
guilty career in this work of conspiracy and 
blood in April, 1866, M he began it in October, 
1864, in oombination with Jefferson Davis, 
Jacob Thompson, Qeorge N. Sanders, Clement 
C. Clay, William C. Cleary, Beverley Tucker, 
and other co-conspirators, making use of the 
money of the rebel confederation to aid in the 
execution and in the flight, bearing, at the mo- 
ment of his death, upon his person, their 
money, part of the price which taey paid for 
his great crime, to aid him in its consummation, 
and secure him aAsrward Anom arrest, and the 
just penalty which, l^ the law of Qod and the 
law of man, is denounced ftgainst treasonable 
conspiracy and murder. 

By all the testimony in the ease, it is, in my 
judgment, made as clear as any transaction 
can be shown bj^ human testimony, that John 
Wilkes Booth and John H. Surratt, and the sev- 
eral accused, David £. Herold. Qeor^e A. Atie- 
rodt, Lewis Payne, Michael O'laughUn, Edward 
Spangler, Samuel Arnold, Mary K Surratt and 
Samuel A. Mudd, did, with intent to aid the ex- 
isting rebellion, and to subvert the Constitution 
and laws of the United States, in the month of 
Ootober last, and thereafter, combine, confed- 
erate and conspire with Jefferson Davis, George 
N. Sanders, Beverley Tucker, Jacob Thompson, 
William C. Cleary, Clement C. Clay, George 
Harper, George Young, and others unknown, 
to kill and murder, within the military depart- 
ment of Washington, and within the intrenched 
fortifications and military lines thereof, Abra- 
ham Lincoln, then President of the United 
States, and Commander-in-Chief of the army 
and navy thereof; Andrew Johnson, Vice-Pres- 
ident of the United States; William H. Seward, 
Secretary of State, and Ulysses S. Grant, Lieu- 
tenant^General, in command of the armies of 
the United States; and that Jefferson Davis, 
the chief of this rebellion, was the instigator 
and procurer, through his accredited agents in 
Canada, of this treasonable oonspiracy. 

It is also submitted to the Court, that it is 
clearly established by the testimony that John 
Wilkes Booth, in pursuance of this conspiracy, 
so entered into by him and the accused, did, on 
the night of the 14th of April, 1865, within the 
military department of Washington, and the 
intrenched fortifications and milipiry linss 
thereof, and with the intent laid, inflict a mor- 
tal wound upon Abraham Lincoln, then Presi- 
dent and Commander-in-chief of the army and 
navy of the United States, whereof he died; 
that, in pursuance of the same conspiracy, and 
within the said department and intrenched 
lines, Lewis Payne assaulted, with intent to 
kill and murder, William H. Seward, then Sec- 
retary of State of the United States; that 
George A. Atxerodt, in pursuance of the same 
conspiracy, and within the said department; 
laid in wait, with intent to kill and murder 
Andrew Johnson, then Vice-President of the 
United States ; that Michael O'Laughlin, within 
said department, and in pursuance of said con- 
spiracy, laid in wait to kill and murder Ulysses 
S. Grant, then in command of the armies of 
the United SUtes; and that Mary E. Surratt 
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DaTid E. Herold, Samiiel Arnold, SftmiMl A. 
Hadd and Edward Spangler did eneoaragei aid 
and abet the oommission of faid sereral aoii in 
the proseeution of said eonroiraej. 

If thia treasonable contpfraoj hat not been 
wholly executed; if the MTeral exeoutiTO of- 
iloers of the United States and the commander 
of its armies, to kill and marder whom the 
said several aocnsed thus eonfbderaied and con- 
spired, have not each and all fallen bj the 
hands of these oonspiratora, thereby learing 
the people of the United States without a Pres- 
ident or Vice-President, without a Secretary 
ef State, who alone is clothed with authority 
by the law to call an election to fill the Ta- 
cancy, should any arise, in the offices of Presi- 
dent and Vice-President; and, without a law- 
ta\ commander of the armies of the republic, 
it is only because the conspirators were de- 
terred by the Tigilance and fidelity of the ex- 
ecutiye officers, whose lires were mercifully 
protected, on that night of murder, by the care 
of the Infinite Being, who has, thus fiir, saved 
the Republic, and crowned its aims with Tie- 
to^. 

If this conspiracy was thus entered into by 
the accused; if John Wilkes Booth did kill and 
murder Abraham Lincoln in pursuance thereof ; 
if Lewis Payne did, in pursuance of said oon- 
spiracy, assault, with intent to kill and murder, 
William H. Seward, as stated, and if the scTeral 
parties accused did commit the seyeral acts al- 
leged against them, in the prosecution of said 
conspiracy, then it is the law that all the par- 
ties to that conspiracy, whether present at the 
time of its execution or not, whether on trial 
before this Court or not, are alike guilty of the 
scTeral acts done by each in the execution of 
the common design. What these conspirators 
did in the execution of this conspiracy by the 
hand of one of their co-conspirators they did 
themselres; his act, done in the prosecntion of 
the common design, was the act of all the par- 
ties to the treasonable combination, because 
done in execution and furtherance of their 
guilty and treasonable agreements 



As we have seen this is the rule, whether all 
the conspirators are indicted or not; whether 
they are all on trial or not. "It is not ■lat^' 
rial what the nature of the indictment i<im* 
Tided the offonse inTolre a conspiracy. Upon 
indictment for murder, for instance, if it appsar 
that others, together with the prisoner, con- 
spired to pierpetrate the crime, the act of one^ 
done in pursuance of that intention, would be 
CTidence against the rest" 1 Whar^ 706. To 
the same ^ect are the words of Chief Justice 
Marshall, before cited, that whocTcr leagued in 
a general conspiracy, performed any part, how- 
ever MiMUTB, or however kxmotb, fh>m the 
scene of oeliofi, are guilty as principals. In 
this treasonable conspiracy, to aid the existing 
armed rebellion^ by murdering the executive 
officers of the United States and the commander 
of its armies, all the parties to it must be held 
as principals, and the act of one, in the proso- 
cution of the common design, the act of alL 

I leave the decision of this dread issue with 
the Court, to which alone it belongs. It is for 
you to say, upon your oaths, whether the ac- 
cused are guilty. 

I am not conscious that in this argument I 
have made any erroneous statement of the evi- 
dence, or drawn any erroneous conclusions; 
yet I pray the Court, out of tender regard and 
Jealous care for the rights of the accused, to 
see Uiat no error of mine, if any there be, shall 
work them harm. The past services of the mem- 
bers of this honorable Court give assurance 
that, without fear, favor or affection, they wUl 
discharge with fidelity 4he duty enjoined upon 
them by their oaths. Whatever else may befall, 
I trust in God that in this, as in every other 
American court, the rights of the whole people 
will be respected, and that the Republic in tlus, 
its supreme hour of trial, will be true to itself 
and just to all, ready to protect the rights of 
the humblest, to redress every wrong, to avenga 
every crime, to vindicate the majesty of law, 
and to maintain inviolate the Constitution, 
whether assailed secretly or openly, by hosts 
armed with gold, or armed with steel. 
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CONSTITUTIONAL POWER OF THE MILITARY 



TO TET AXB BZBCUTB THB 



ASSASSINS OF THE PRESIDENT. 

BY ATTOENEY GBNEEAL JAMES SPEED. 



ATTomirxT Obnixal^b OFnos, 

WathmffUm^ JtOy — ^ 1866. 

Sir: Toq Mk me whether the persons charged 
with the offense of haring assassinated the 
President can be tried before a military tribu- 
nal, or most they be tried before a ciril court 

The President was assassinated at a theater 
in the city of Washington. At the time of the 
assassination a ciyil war was flagrant, the city 
of Washington was defended by fortifications 
regularly and oonstamtly manned, the principal 
police of the city was by Federal soldiers, the 
public offices and property in the bity were all 
guarded by soldiers, and the President's House 
ftnd person were, or should haye been, under the 
guai^ of soldiers. Martial law had been de- 
olared in the District of Columbia, but the ciTil 
courts were open and held their regular sess- 
ions, and transacted business as in times of 
peace. 

Such being the facts, the question is one of 
great importance — ^important, because it in- 
toItcs the constitutional guarantees thrown 
about the rights of the citisen, and because the 
security of the army and the goTcrnment in 
time of war is inrolTed ; important, as it in- 
Tolves a seeming conflict between the laws of 
peace and of war. 

HaTing giyen the question propounded the 
patient and earnest consideration its magni- 
tude and importance require, I will proceed to 
gire the reasons why I am of the opinion that 
the conspirators not only may but ought to be 
tried by a military tribunal. 

A ciyil court of the United States is created 
by a law of congress, under and according to 
the Constitution. To the Constitution and the 
law we must look to ascertain how the court is 
constituted, the limits of its jurisdiction, and 
what its mode of procedure. 

A military tribunal exists nnder and accord- 
ing to the Constitution in time of war. Con- 
gress may prescribe how all such tribunals are 
to be constituted, what shall be their jurisdic- 
tion and mode of procedure. Should Congress 
4ki\ to create such tribunals, then, under the 



Constitution, they must- be constitnted accord- 
ing to the laws and usages of ciyilized war- 
fare. They may take cognisance of such of- 
fenses as the laws of war permit; they must 
proceed according to the customary usages of 
such tribunals in time of war, and inflict sudh 
punishments as are sanctioned by the practioe 
of ciyilised nations in time of war. In titne 
of peaca, neither Congress nor the military can 
create any military tribunals, except such as 
are made in pursuance of that clause of the 
Constitution which giyes to Congress the power 
'< to make rules for the goyernment of the land 
and nayal forces." I do not think that Con- 
gress can, in time of war or peace, under thia 
clause of the Constitution, create military tri- 
bunals for the acyudication of offenses com- 
mitted by persons not engaged in, or belonging 
to, such forces. This is a proposition too plain 
for argument. But it does not follow that ba- 
cause such - military tribunals can not be era> 
ated by Congress under this clause that they 
can not be created at all. Is there no othMr 
power conferred by the Constitution upon Con- 
gress or the military, under which such trilm* 
nals may be created in time of war? 

That the law of nations constitutes a part of 
the laws of the land, must be admitted. The 
laws of nations are expressly made laws of the 
land by the Constitution, when it says thai 
**Congpress shall haye power te define and puii* 
ish piracies and felonies committed on the high 
seas and offenses against the laws of nations/' 
To define is to giye the limits or precise meaning 
of a word or thing in being ; to make, is to call 
into being. Congress has power to defime^ not 
to make, the laws of nations ; but Congress has 
the power to make rules for the goyernment of 
the army and nayy. From the yery face of tJM 
Constitution, then, it is eyident that the laws 
of nations do constitute a part of the laws of 
the land. But yery soon after the organisation 
of the Federal Goyernment, Mr. Randolph, then 
Attorney General^ said : " The law of natioHa, 
although not specifically adopted by the Coik- 
atituticn, is essentially a part of the law of tte 
land. Its obligation commeneea and Tona^dik 
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the existence of a nation, subject to modification 
tn some points of indifference/' (See opinion 
Attorney General, toI. 1, page 27.) The framers 
•f the Constitution knew that a Bation coaM 
act maintain an honorable place aOMmg the 
nations of the world that doee not regard the 
great and essential principles of the law of na- 
tions as a part of the law of the land. Hence 
Congress may define those laws, but can not 
abrogate them, or as Mr. RandolfAi B*7^ i**7 
** modify on some points of indifference." 

That the laws of nations constitute a part of 
tl^ laws of the land is established fh>m the face 
«C the CoBSiitutioBy upon principle and l^ an- 
Ikority. 

But the laws of war constitute much the 
mater part of the law of nations. Like the other 
laws of nations, they exist and are of binding 
iirce upon the departments and oitiiens of the 
QoTernment, though not defined br any law of 
Congress. No one that has eTer glanced at the 
■lany treatises that have been published in dif- 
ferent ages of the world by great^ good and 
Itamed men, can fail to know &at the laws of 
war constitute a part of the law of nations, 
Bad that those laws haye been prescribed with 
Inltrable accuracy. 

Congress can declare war. When war is de- 
•lared, it must be, under the Constitution, ear- 
•ried on according to the known laws and usages 
tf war amang ciTilixed nations. Under the 
fower to define those laws, Congress can not 
Bbrogate them or authortie their infraction. 
.The Constitution does not permit this QoTem- 
.^•nt to prosecute a war as an unciTilised and 
. barbarous people. 

As war is required by the frame-work of our 
.CN>^ernment to be prosecuted according to the 
: known usages of war among the oiyilixed na- 
tions of the earth, it is important to understand 
.what are the obligations, duties and responsi- 
■^^ilities imposed by war upon the military. Con- 
lireas, not haying defined, as under the Consti- 
,-.lBtioB it might have done, the laws of war, we 
jAost look to the usage of nations to ascertain 
*;4he powers conferred in war, on whom the ex- 
troise of such powers deToWe, oyer whom, and 
It what extent do those powers reach, and in 
-.how far the citixen and the soldier are bound 
;igr the legitimate use thereof. 

The power conforrefl by war is, of course, 

/Adequate to the end to be accomplished, and not 

.greater than what is necessary to be accom- 

ff lished. The law of war, like eyery other code 

it laws, declares what shall not be done, and 

does not say what may be done. The legitimate 

•Bte of the great power of war, or rather the pro- 

.kibitions upon the use of that power, increase 

#r diminish as the necessity of the case demands. 

When a city is besieged and hard pressed, the 

commander may exert an authority oyer the 

non-combatants which he may not when no 

enemy is near. 

All wars against a domestic enemy or to re- 
M%\ inyasions, are prosecuted to preserye the 
6oyernment. If theinyading fbroecan be oyer- 
BMse by the ordinary ciyil police of a country, it 
nhould be done without bringing upon theooun- 
il/ the terrible scourge of war ; if a cnnunotion 
'^^"'wraotioB can be put donB hf ibn mcdi- 



nary process of law, the militBry shonla aot ba 
called out. A defensiye foreign war is dednred 
and carried on because the ciyil police is ioadB- 
quate to repel it ; a ciyil war is waged beeanae 
&e laws can not be peacefully enforced by the 
ordinary tribunals of the oountry through ciyil 
process and by ciyil olBcers. Because of the 
utter inability to keep the peace and maintain 
order by the customary officers and agencies in 
time ef penet, armies are organised and put into 
the field. They are called out and inyested with 
the powers of war to preyent total anarchy and 
to preserye the Goyemn^nt. Peace is the nor- 
mal condition of b oonntry, and wmr abaormnl, 
neUher betag withont law, but each bayiBg laws 
appropriate to the condition of society. The 
maxim enter arma tiient legeM is neyer wholly true. 
The object of war is to bring society out of its 
abnormal eoBditkm ; and the laws of war aim 
to haye that done with the least possible iiguiy 
to persons or property. 

Anciently, when two nations were at war, the 
conqueror had, or asserted, the right to take 
from his -enemy fcia life, liberty and property : 
if either was spared, it was as a fayor or act of 
mercy. By the laws of nations, and of war at 
a part thereof, the conqueror was depriynd of 
this right. 

When two goyemments, foreign to eneh other, 
are at war, or when a ciyil war beeeates terri- 
torial, all of the people of the respeotire bel- 
ligerents become by the law of nations the eno- 
mies of each other. As enemies they ean net 
hold iatercourse, but neither can kill or iBJurs 
the other except under a commission fVom their 
respectiye governments. So humanixing haye 
been, and are the laws of war, that it is a high 
offense against them to kill an enemy without 
such commission. The laws of war demand 
that a man shall not take human life except 
under a license from his government ; and under 
the Constitution of the United States no license 
can be given by any department of the Govem- 
ment to take human life in war, except accord- 
ing to the law and usages of war. Soldiers 
regularly in the service have the license of the 
government to deprive men, the aetiye enemiss 
of their government, of their liberty and lives; 
their commission so to act is as perfect and 
legal as that of a judge to acyudicate, but the 
soldier must aet in obedience to the laws ef vrar, 
as the judge must in obedience to the civil law. 
A civil judge must try criminals in the mode 
prescribed in the Constitution and the law ; ss^ 
soldiers must kill or capture according to the 
laws of war. Non-combatants are not to be dis- 
turbed or interfered with by the armies of either 
party except in extreme cases. Armies are 
called out and organised to meet and overcome 
the active, acting public enemies. 

But enemies with which an army has to deal 
are of two classes: 

1. Open, active participants in hostilities, as 
soldiers who wear the uniform, move under the 
flag, and hold the appropriate commission fTom 
their government Openly assuming to dis- 
charge the duties and meet the responsibilities 
and dangers of soldiers, they are entitled to nil 
belligerent rights, and should reoeiTS all tki 
(^«d\at«ai«s due to soldism. Thn irss soldier li 
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proud to Mknowlodfe and rtspooi Uioie riglita^ 
Wid eTer olioerfaUj extends those eourtesies. 

2. 8eeret| but sotire pertioipaiits, ss spies, 
brii^snds, bushwliackers, jayhawkers, war rebels 
aad assassins. In all wars, and espeoially in 
oiyil wars, such secret, actlTO enenues rise up 
to annoj and attack an army, and must be met 
and put down by the army. When lawless 
wretches become so impudent and powerful as 
not to be controlled andgoTcrned by the ordinary 
tribunals of a country, armies are called out, and 
the laws of war iuToked. Wars neyer hsTO been 
and neyer can be conducted upon the principle 
that an army is but MpoMse eonUtatua of a ciTil 
magistrate. 

An army, like all other organised bodies, has 
a right, and it is its first duty, to protect its own 
existence and the existence of all its parts, by 
the means and in the mode usual among ciTil- 
ised nationa when at war. Then the question 
arises, do the laws of war authorise a different 
mode of proceeding, and the use of different 
means against 9ecrc(t actiye enemies from those 
used against open actiye enemies 7 

As has been said, the open enemy or soldier in 
time of war may be met in battle and killed, 
wounded or taken prisoner, or so placed by the 
lawful strategy of war as that he is powerless. 
Unless the law ofself-preserTation absolutely de- 
Biands it, the life of a wounded enemy or a pris- 
oner must be spared. Unless pressed thereto by 
the extremeat necessity, the lawsof war condemn 
and punish with great soTerity harsh or cruel 
treatment to a wounded enemy or a prisoner. 

Certain stipulations and agreements, tacit or 
express, betwixt the open belligerent parties, 
are permitted by the laws of war, and are held 
to bo of very high and sacred character. Such 
is the tacit understanding, or it may be usage, 
of war, in regard to flags of truce. Flags of 
truce are resorted to ss a means of saTing hu- 
man life, or alleyiating human suffering. When 
not used with perfidy, the laws of war require 
that they should be respected. The Bomans 
regarded ambassadors betwixt belligerents as 
persons to be treated with consideration and 
respect. Plutarch, in his Lift <tf OoBtar, tells us 
that the barbarians in Gaul haring sent some 
ambassadors to Cmsar, he detained them, charg- 
ing fraudulent practices, and led his army to 
battle, obtaining a great Tictory. 

When the Senate decreed festivals and sacri- 
fices for the victory, Cato declared it to be his 
opinion that Csesar ought to be given into the 
bands of the barbarians, that so the guilt which 
this breach of faith might otherwise bring upon 
the State might be expiated by transferring the 
eurse on him who was the occasion of it. 

Under the Ck>nstitution and laws of the United 
States, should a commander be guilty of such a 
flagrant breach of law as Cato charged upon 
(yte»ar, he would not be delivered to the enemy, 
but would be punished after a military trial. 
The many honorable gentlemen who hold com- 
luissions in the army of the United States, and 
have been deputed to conduct war according to 
the laws of war, would keenly feel it as an in- 
sult to their profession of arms for any one to 
say that they could not or would not punish a 
feUow-soldier who was guilty of wanton cmsltj 



to a prisoner, or perfidy toward the beararsof » 
flag of truce. 

The laws of war permit capitulations of sufw 
render and paroles. They are agreements be- 
twixt belligerents, and should be scrupulously 
observed and performed. They are contracts 
wholly unknown to civil tribunals. Parties 
to such oontraots must answer any bresches 
thereof to the customary military tribu- 
nals in time of war. If an officer of rank, 
possessing the pride that becomes a soldier and 
a gentleman, wno should capitulate to surren- 
der the forces and property under his command 
and control, be charji^d with a frauduleni 
breach of the terms of surrender, the laws of 
war do not permit that he should be punished 
without a trial, or, if innocent, that he shall 
have no means of wiping out the foul imputa* 
tion. If a ]>aroled prisoner is charged with a 
breach of his parole, he may be punished if 
guilty, but not without a trial. He should b^ 
tried b^ a military tribunal, constituted and 
proceeding as the laws and usages of war pra* 
scribe. 

The law and usage of war contemplate thai 
soldiers have a high sense of personal honor^ 
The true soldier is proud to feel and know thai 
his enemy possesses personal honor, and will 
conform and be obedient to the laws of war. 
In a spirit of justice, and with a wise appreci- 
ation of such feelings, the laws of war proteot 
the character and honor of an open enemy. 
When by the fortunes of war one open enen^ 
is thrown into the hsnds and power of anotheri 
and is charged with dishonorable conduct and a 
breach of the laws of war, he must be tried ae- 
cording to the usages of war. Justice and 
fairness say that an open enemy to whom dia- 
honorable conduct is imputed, has a right ta 
demand a trial. If such a demand can be right- 
fully made, surely it can not be rightfully re- 
fused. It is to be hoped that the military au- 
thorities of this country will never refuse bucI| 
a demand, because there is no act of Congress 
that authorises it. In time of war the law an4 
usage of war authorise it, and they are a pari 
of the law of the land. 

One belligerent may request the other to pun- 
ish for breaches of the laws of Var, and, regu- 
larly, such a request should be made befort 
retaliatory measures are taken. Whether tha 
laws of war have been infringed or not, is of 
necessity a question to be decided bv Uie lawa 
and usages of war, and is cognixable before a 
military tribunal. When prisoners of war con* 
spire to escape, or are guilty of a breach of 
appropriate and necessary rules of prison dif» 
cipline, they may be punished, but not without 
trial. The commander who should order every 
prisoner charged with improper conduct to bi 
shot or hung, would be guilty of a high offensa 
against the laws of war, and should be punished 
therefor, after a regular military trial. If tha 
culprit should be condemned and executed, tht 
commander would be as free finem guilt as if thf 
man had been killed in battle. 

It is manifest, f^m what has been said, thai 
military tribunals exist under and according i/% 
the laws and usages of war, in the interest of jup- 
tioe and mncj» They are established to save htt* 
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man liftjand to preTent oroeltj M far as possible. 
The commander of an army in time of war has 
the same power to organise militarj tribunals 
and execute their judgments that he has to set 
his squadrons in the field and fight battles. 
His authority in each case is from Uie law and 
usage of war. 

Haying seen that there must be military tri- 
bunals to decide questions arising in time of 
war betwixt belligerents who are open and 
aotiTC enemies, let us next see whether the laws 
of war do not authorise such tribunals to deter- 
mine the fate of those idio are aotiTe, but secret, 
participants in the hostilities. 

In Mr. Wheaton's EUmenU <if Intematumal 
LaWf he says : **The effect of a state of war, law- 
fully declared to exist, is to place all the sub- 
jects of each belligerent power in a state of mu- 
tual hostility. The usage of nations has modified 
this maxim by legalizing such acts of hostility 
only as are committed by those who are author- 
ised by tbe express or implied command of the 
State; such are the regularly commissioned 
naval and military forces of the nation and all 
others called out in its defense, or spontane- 
onsly defending themselTes, in case of necessity, 
without any express authority for that purpose. 
Cicero tells us in his offices, that by the Roman 
feudal law no person could lawfully engage in 
battle with the public enemy without being 
regularly enrolled, and taking the military oath. 
This was a regulation sanctioned both by policy 
and religion. The horrors of war would indeed 
it greatly aggravated, if eyery individual of 
the belligerent States were allowed to plunder 
and slay indiscriminately the enemy's subjects, 
without being in any manner accountable for 
his conduct. Htnce it u that^ in land wart^ ir- 
reguUxT band* of marauders are liable to be treated 
at lawlest banditti^ not entitled to the protection of 
the mitigated uiaget of war aa practiced by civilized 
nations.' * ( Wheatoh't Elements of International 
Law, page 406, 3d edition.) 

In speaking upon the subject of banditti, 
Patrick Henry said, in the Virginia Convention, 
""The honorable gentleman has given you an 
elaborate account of what he judges tyrannical 
legislation, and an ex pott facto law (in the case 
of Josiah Phillips); ho has misrepresented the 
f^ts. That man was not executed by a tyran- 
nical stroke of power; nor was he a Socrates; 
he was a fugitive murderer and an outlaw ; a 
man who commanded an if\famous b€mditti, and 
at a time when the war was at the most perilous stage 
he committed the most cruel and shocking bar- 
barities ; he was an enemy to the human name. 
Those who declare war against the human race 
may be struck out of existence as soon as ap- 
prehended. He was not executed according to 
those beautiful legal, ceremonies which are 
pointed out by the laws in criminal cases. The 
enormity of his crime did not entitle him to it. 
I am truly a friend to legal forms and methods, 
but, sir, the occasion warranted the measure. 
A pirate, an outlaw, or a common enemy to all 
mankind, may be put to death at any time. It 
is justified by the Utw of nature and nations,** (3d 
tolume Elliotts Debates on Federal Constitution, 
page 140.^ 

So rfiBaer, not to say Btud«nt, of the law of 



nations, oan doabt but that Mr.Wheaton and Mr. 
Henry have fairly stated the laws of war. Let 
it be constantly borne in mind that they aro 
talking of the law in a state of war. These ban- 
ditti that spring up in time of war are respeot- 
ers of no law, human or divine, of peace or of 
war, are hostes humam generis, and may be hunted 
down like wolves. Thoroughly de^rate and 
perfectly lawless, no man can be required to 
peril his life in venturing to take them prison- 
ers — as prisoners, no trust can be reposed in 
them. But they are occasionally made prison- 
ers. Being prisoners, what is to be done with 
them? If they are puVlio enemies, assuming 
and exercising the right to kill, and are not 
regularly authorised to do so, they must be ap- 
prehended and dealt with by the military. No 
man can doubt the right and duty of the mill' 
tary to make prisoners of them, and beinj^ 
public enemies, it is the duty of the military to 
punish them for any infraction of the laws of 
war. But the military oan not ascertain 
whether they are guilty or not without the aid 
of a military tribunal. 

In all wars, and especially in civil waia^ 
secret but active enemies are almost as numer- 
ous as open ones. That fact has contributed to 
make civil wars such scourges to the countries 
in which they rage. In nearly all foreign wars 
the contending parties speak different languages 
and have different habits and manners; but in 
most civil wars that is not the case; hence 
there is a security in participating secretly in 
hostilities that induces many to thus engage. 
War prosecuted according to the most civilised 
usage is horrible, but its horrors are greatly 
aggravated by the immemorial habits of plun- 
der, rape and murder practiced by secret, but 
active participants. Certain laws and usages 
have been adopted by the civilized world in wars 
between nations that are not of kin to one an- 
other, for tbo purpose and to the effect of arrest- 
ing or softening many of the necessary cruel 
consequences of war. How strongly bound are 
we, then, in the midst of a great war, where 
brother and personal friend are fighting againol 
brother and friend, to adopt and be governed by 
those laws and usages. 

A public enemy must or should be dealt with 
in all wars by the same laws. The fact that 
they are public enemies, being the same, they 
should deal' with each other according to those 
laws of war that are contemplated by the Con- 
stitution. Whatever rules have been adopted 
and practiced by the civilized nations of the 
world in war, to soften its harshness and 
severity, should be adopted and practiced by us 
in this war. That the laws of war authorised 
commanders to create and establish military 
commissions, courts or tribunals, for the trial 
of offenders against the laws of war, whether 
they be active or secret participants in 
the hostilities, can not be denied. That the 
judgments of such tribunals may have been 
some times harsh, and sometimes even tyranni- 
cal, does not prove that they ought not to exist, 
nor does it prove that they are not constituted 
in the interest of justice and mercy. Conaider- 
ing the power that the laws of war give over 
•ecret participants in hostilities, such as ban- 
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ditii, giMrrlllM, spiet, eto^ the position of a 
oommsDdor woald be mlierable indeed if he 
eoold not call to his aid the judgments of such 
iribanals ; he would become a mere butcher of 
men, without the power to ascertain justice, and 
there can bono mercy where there is no justice. 
War in its mildest form is horrible; but take 
away from the oontending armies the ability 
and right to organise what is now known as a 
Bureau of Military Justice, they would soon 
become monster sarages, unrestrained by any 
and all ideas of law and justice. Surely no 
loTer of mankind, no one that respects law and 
order, no one that has the instinct of justice, or 
that can be softened by mercy, would, in time 
of war, take away Arom the commanders the 
right to organise military tribunals of justice, 
and especially such tribunals for the protection 
of persons charged or suspected with being 
secret foes and participants in the hostilities. 
It would be a miracle if the records and history 
of this war do not show occasional cases in 
which those tribunals hsTC erred ; but they will 
show many, very many cases in which human 
life would haye been taken but for the interpo- 
sition and judgments of those tribunals. Every 
student of the laws of war must acknowledge 
that such tribunals exert a kindly and benign 
Influence in time of war. Impartial history 
will record the fact that the Bureau of Military 
Justice, regularly organized during this war, has 
BSTed human life and prevented human suffer- 
ing. The greatest suffering, patiently endured 
by soldiers, and the hardest battles gallantly 
fought during this protracted struggle, are not 
more creditable to the American character than 
the establishment of this bureau. This people 
have such an educated and profound respect for 
law and justice — such a love of mercy — that 
they have, in the midst of this greatest of civil 
wars, systematized and brought into regular 
order, tribunals that before this war existed 
under the law of war, but without general rule. 
To condemn the tribunals that have been estab- 
lished under this bureau, is to condemn and 
denounce the war itself, or justifying the war, 
to insist that it shall be prosecuted according to 
the harshest rules, and without the aid of the 
laws, usages and customary agencies for miti- 
gating those rules. If such tribunals had not 
existed before, under the laws and usages of 
war, the American citizen might as proudly 
point to their establishment as to our inimitable 
and inestimable constitutions. It must be con- 
stantly borne in mind that such tribunals and 
such a bureau can not exist except in time of 
war, and can not then take cognizance of offen- 
ders or offenses where the civil courts are open, 
except offenders and offenses against the laws 
of war. 

But it is insisted by some, and doubtless with 
honesty, and with a zeal commensurate with 
their. honesty, that such military tribunals can 
have no constitutional existence. The argu- 
ment against their constitutionality may be 
shortly, and I think fairly, stated thus : 

Congress alone can establish military or civil 
hidicial tribunals. As Congress has not estab- 
fished military tribunals, except such as have 
iNMA created under tlie articles of war, and 



which articles are made in pursuance of tliat 
clause in the Constitution which gives to Con- 
gress the power to make rules for the govern- 
ment of the army and navy, any other tribunal 
is and must be plainly unconstitutional, and all 
its acts void. 

This objection thus stated, or stated in any 
other way, begs the question. It assumes that 
Congress alone can establish military judicial 
tribunals. Is that assumption true 7 
' We have seen that when war comes, the laws 
and usages of war come also, and that during 
the war they are a part of the laws of the lan(L 
Under the Constitution, Congress may define 
and punish offenses aeainst those laws, but In 
default of Congress denning those laws and pre- 
scribing a punishment for their infraction, and 
the mode of proceeding to ascertain whether an 
offense has been committed, and what punish- 
ment is to be inflicted, the army must be goT- 
erned hj the laws and usages of war as under- 
derstood and practiced by the civilized nations 
of the world. It has been abundantly shown 
that these tribunals are constituted by the army 
in the interest of justice and mercy, and for the 
purpose and to the effect of mitigating the hor- 
rors of war. 

But it may be insisted that though the laws 
of war, being a part of the law of nations, con- 
stitute a part of the laws of the land, that those 
laws must be regarded as modified so far, and 
whenever they come in direct conflict with plaifi 
constitutional provisions. The following clauses 
of the Constitution are principally relied upon 
to show the conflict betwixt the laws of war and 
the Constitution : 

"The trial of all crimes, except in cases of 
impeachment, shall be by the jury; and such 
trial shall be held in the State where the said 
crime shall have been committed ; but when not 
committed within any State, the trial shall be 
at such place or places as the Congress may by 
law have directed.*' {ArU III </ the originid 
ConaiituUony tec. 2.) 

" No person shall be held to answer for a 
capital or otherwise infamous crime unless on 
a presentment or indictment of a grand jury, 
except in cases arising in the land or naval 
forces, or in the militia when \§i actual service, 
in time of war or public danger; nor shall any 
perspn be subject for the same offense to be twice 
put in jeopardy of life or limb, nor shall be com- 
pelled, in any criminal case, to be witness 
against himself, nor be deprived of life, liberty 
or property, without due process of law; nor 
shall private property be taken for public use 
without just compensation." (AnundmenU to 
the Omttiiutiori, Art. V.) 

" In all criminal prosecutions, the accused 
shall enjoy the right of a speedy and public 
trial by an impartial jury of the State and dis- 
trict wherein the crime shall have been com- 
mitted, which district shall have been previously 
ascertained by law, and be informed of the na- 
ture and cause of the accusation ; to be con- 
fronted with the witnesses against him, to have 
compulsory process for obtaining witnesses in 
his favor ; and to have the assistance of counsel 
for his defense." (Art VI qf the amendmmU U 
the Cbnttitution.) 
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These proTlsions of Uie CoastitatioB %n in- 
tended to fling around the life, libertj and prop- 
triy of a citisen all the goaranteea of a Jury 
trial. These constitutional guarantees can not 
be estimated too highly, or protected too sacredly. 
The reader of history knows that for many 
weary ages the people suffered for the want of 
them; it would not only be stupidity, but mad- 
ness in us not to preserve them. No man has 
a deeper eonriction of their Talue, or a more 
sincere desire to preserre and perpetuate them 
than I have. 

NcTertheless, these exalted and sacred pro- 
fislons of the CSonstitution must not be read 
alone and by themselres, bnt must be read and 
taken in connexion with other proTisions. The 
Constitution was framed by great men — men of 
learning and large experience, and it is a won- 
derful monument of their wisdom. Well rersed 
in the history of the world, they knew that the 
nation for which they were forming a goyern- 
ment would, unless all history was false, have 
wars, foreign and domestic. Hence the govern- 
aent framed by them is clothed with the power 
to make and carry on war. As has been shown, 
when war comes, the laws of war come with it. 
Infractions of the laws of nations are not de- 
nominated erimetf but ojfentes. Hence the ex- 
pression in the Constitution that "Congress 
shall haTe power to define and punish * * 
•fentf against the law of nations." Many of 
the offenttt against the law of nations for which 
a man may, by the laws of war, lose his life, his 
liberty or his property, are not erimet. It is an 
offense against the law of nations to break a 
lawful blockade, and for which a forfeiture of 
the property is the penalty, and yet the running 
a blockade has nerer been regarded a crime ; 
to hold communication or intercourse with the 
enemy is a high offense against the laws of war, 
and for which those laws prescribe punishment, 
and yet it is not a crime; to act as a spy is an 
offense against the laws of war, and the punish- 
ment for which in all ages has been death, and 
?^et it is not a crime ; to yiolate a flag of truce 
s an offense against the laws of war, and yet 
not a crime of which a ciTil court can take cog- 
nisance; to unite with banditti, jayhawkers, 
guerrillas or any other unauthorized marauders 
& a high offense against the laws of war ; the 
offense is complete when the band is organised 
or joined. The atrocities committed by such a 
band do not constitute the offense, but make the 
reasons, and sufficient reasons they are, why 
such banditti are denounced by the laws of war. 
Some of the offenses against the laws of war are 
•rimes, and some not. Because they are crimes 
they do not cease to be offenses against those 
laws ; nor because they are not crimes or mis- 
demeanors do they fail to be offenses against 
the laws of war. Murder is a crime, and the 
murderer, as such, must be proceeded against in 
the form and manner prescribed in the Consti- 
tution ; in committing the murder an offense 
may also have been committed against the laws 
of war; for that offense he must answer to the 
laws of war, and the tribunals legalised by that 
law. 

There is, then, an apparent but no real con- 
iiet in the constitutional provisions. Ofeiue* 



against the lawi of war awt ba dealt wfXh %mM 
punished under the Constitution, as the lawtef 
war, they being part of the law of Batione di- 
rect; enmet must be dealt with and pamiehed u$ 
the Constitution, and laws made in punuuiee 
thereof, may direct 

Con caress has not nndertaken to define the 
code o( war nor to punish ofliBnaee againet It. 
In the case of a spy, Congreii has nndertaken 
to say who shall be deemed a spy, and how he 
shall be punished. But evenr lawyer knows 
that a spy was a well-known offender under the 
laws of war, and that under and aeoording im 
those laws he could have been tried and pim- 
ished without an act of Congrese. lids Is ad* 
mitted by the act of Congress, when It eays that 
he shall suffer death *' according to the law asd 
usages of war." The act is simply deelamtec:^ 
of the law. 

That portion of the Constitution which d^ 
Clares that *' no person shall be depriyed ef kU 
life, liberty or property without due procees ef 
law," has such direct reference to, and eonae^ 
tion with, trials for moM or criminal preaecii- 
tions, that comment upon it would seem (o kt 
unnecessary. Trials for offenses against the 
laws of war are not embraced or intended to be 
embraced in those provisions. If this Is net ee^ 
then every man that kills another in battle la s 
murderer, for he deprived a *' person of liib 
without that duo process of law" contemplated 
by this provision; every man that hohlB an* 
other as a prisoner of war is liable for faM 
imprisonment, as he does so without that 
due process of law contemplated by this pro* 
vision ; every soldier that marches acroM 
a field in battle array is liable to an action 
of trespass, because he does it without that 
same due process. The argument that flings 
around offenders against the laws of war these 
guarantees of the Constitution would convict all 
the soldiers of our army of murder; no prison- 
ers could be taken and held ; the army could 
not move. The absurd consequences that would 
of necessity flow from such an argument show 
that it can not be the true construction — it can 
not be what was intended by the framers of the 
instrument. One of the prime motives for the 
Union and a Federal Government was to confer 
the powers of war. If any provisions of the 
Constitution are so in conflict with the power to 
carry on war as to destroy and make it value- 
less, then the instrument, instead of being a 
great and wise one, is a miserable failure, a 
/eh de te. 

If a man should sue out his writ of haheaa 
corpui, and the return shows that he belonged to 
the army or navy, and was held to be tried for 
some offense against the rules and articles of 
war, the writ should be dismissed, and the party 
remanded to answer to the charges. So, in 
time of war, if a man should sue out a writ of 
habeas corpus^ and it is made appear that he is 
in the hands of the military as a prisoner of 
war, the writ should be dismissed and the pris- 
oner remanded to be disposed of as the laws and 
usages of war require. If the prisoner be a 
regular unoffending soldier of the opposing 
party to the war, he should be treated with all 
the courtesy and kindness consistent with hie 
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•aDi ewtodj; if li« hk§ offeBded against the 
laws of war, he skoald haye suoli trial and be 
paaisked as the laws Sf war require. A spy, 
ihongh a prisoner of war, maj be tried, con- 
demned and exeeated bj a military tribanal 
without a breach of the ConsHtiiiioa. A bush- 
whacker, a jayhawker, a bandit, a war rebel, 
an assassin, being public enemies, may be tried, 
•ondemned and executed as offenders against 
the laws of war. The soldier that would fail to 
Iry a spy or bandit after his capture, would be 
af derelict in duty as if he were to fkll to cap- 
ture ; he is as much bound to try and to execute, 
if guilty, as he is to arrest; the samt law that 
makes it his duty to pursue and kill or capture, 
makes it his duty to try according to the usages 
of war.. The Judge of a civil court is not more 
iirengly bound under the Constitution and the 
law to try a criminal than is the military to try 
an offender against the laws of war. 

Tht £sct that the ciTil courts are open does not 
affMt the right of the military tribunal to hold 
af a prisoner and to try. The ciyil courts have no 
more right to prerent the military, in time of 
war, from trying an offender against the laws 
•f war than they haye a right to interfere with 
and preTont a battle. A battle may be lawfully 
fought in fhe very Tiew and presenoe of a court ; 
•0 a spy, a bandit or other offender against the 
law of war, may be tried, and tried lawfully, 
when and where the cItU courts are open and 
transacting the usual business. 

The laws of war authorise human life to be 
laken without legal process, or that legal pro- 
eess oontemplatMl by those proTisions in the 
Constitution that are relied upon to show that 
military judicial tribunals are unconstitutional. 
Wars should be prosecuted justly as well as 
bravely. One enemy in the power of another, 
whether he be an open or a secret one, should 
Bot be punished or executed without trial. If 
the question be one concerning the laws of war, 
he should be tried by those engaged in the war ; 
Ihey and they only are his peers. The military 
must decide whether he is or not an active 
partieipant in the hostilities. If he is an active 
participant in the hostilities, it is the duty of 
ihe military to take him a prisoner without war- 
rant or other judicial process, a^ dispose of 
him as the laws of war direct. 

U is curious to see one and the same mind 
Juystify the killing of thousands in battle be- 
cause it is done according to the laws of war, 
and yet condemning that same law when, out of 
regard for justice and with the hope of saving 
Ufe, it orders a military trial before the enemy 
are killed. The love of law, of Justice and the 
wish to save life and suffering, should impel all 
good men in time of war to ui^old and sustain 
the exittenee and action of such tribunals. The 
object of such tribunals is obviously intended 
lo save life, and when their jurisdiction is con- 
fined to offenses against the laws of war, that is 
Iheir effeet. They prevent indiscrfaninate 
ilanghter ; they prevent men fk^m being pun- 
ished or killed upon mere suspicion. 



The law of nations, which is the result of tht 
experience and wisdom of ages, has decided thai 
jayhawkers, banditti, etc., are offenders against 
the laws of nature and of war, and as sueh 
amenable to the military. Our Constitution hat 
made those laws a part of the law of the land. 
Obedience to the Constitution and the law, 
then, requires that the military should do their 
whole duty ; they must not only meet and fight 
the enemies of the country in open battle, but 
they must kill or lake the secrei epemiea ef tli4 
country, and try and execute them according 
to the laws of war. The civil tribunals of the 
country can not rightfully interfere with the 
militaiy in the performance of iheir high, ardu- 
ous and perilous, but lawftil duties. That Booth 
and his associates were secret aeliTe public ene- 
mies, no mind that contemplates the facts can 
doubt. The exclamation used by him when he 
escaped from the box on to the stage, after he had 
fired the ftital shot, $ic mmptr tyranmt^ and his 
dying message, " Say to my mother that I died 
for my couhtry," show that he was not an aspi 
sassin from private malice, but that he acted a^ 
a public foe. Such a deed is expressly lal4 
down by Yattel, in his work on the law of 1Mb* 
tions, as an offense against the laws of walk 
and a great crime. *' I give, then, the name of 
assassination to a treacherous murder, whethw 
the perpetrators of the deed be the sul^ecta of 
the party whom we cause to be assassinated or 
of our own sovereign, or that it be executed by 
any other emissary introducing himself as a 
suppliant, a refugee or a desertei7or, in fine, as 
a stranger." ( VatUl^ 889.) 

Neither the civil nor the military department 
of the Government should regard itself as wiser 
and better than the Constitution and the lawft 
thatexist u nder or are made in pursuance thereof 
Each department should, in peace and in war, 
confining itself to its own proper sphere of aa» 
tion, diligently and fearlessly perform ita legiU* 
mate functions, and in the mode prescribed hf 
the Constitution and the law. Such obedienoa 
to and observance of law will maintain pea«i 
when it exists, and will soonest Teliave Ihi 
country from tiie abnonnal state of war. 

My conclusion, therefore, is, that if the par* 
sons who are charged with the assassination af 
the President committed the deed aa public ene> 
mies, as I believe they did, and whether they dIA 
or not is a question to be decided by the Irihi^ 
nal before which they are tried, they mot ante 
can, but ought to be tried before a military la* 
bunaL If the persons charged have tCnidaA 
against the laws of war, it woold baaapsJpBw 
bly wrong for the military to hand thsi oYtr 
to the civil courts, as it would be wrong in • 
civil court to ooaviot a man of murder who ^Md^ 
in time of war, killed another in batUe. 

I am, sir, most respeotfUUy, yovr obediittl 
servant! 

JAMES BPEBP, 
Attormaj Q f i t al» 

To the Presideai 
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OBNERAL ORDERSp NO. 100. 

Wak Depaktxmt, 
AnruTAJST Obrbeal's OwwicEf 
WathmffUm, April 2^ 1868. 

The following " Instruciions for the GoTern- 
Bent of Armiet of the United States in the 
Field," prepared bj Francis Leiber, L. L P., and 
nrised by a Board of Officers, of which Majors 
Qeneral E. A. Hitchcock is President, having 
%een approTed bj the President of the United 
flutes, he commands that thej be pablished for 
tte information of all concerned. 

Bt Okdib Of TBI SscBXTiJiT OF Wab : 

B. D. T0WN8BND, 
Assistant Adjutant General. 
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MarUdl Law^MiUiary JwrudUUor^—Military Nt- 
ceuity — BeiaUatum, 

1. A place, district or country occupied by 
Ml enemy, stands, in consequence of the occupa- 
tion, under the martial law of the iuTading or 
oocupying army, whether any proclamation de- 
•laring martial law, or any public warning to 
the inhabitants has been issued or not. Martial 
law is the immediate and direct effect and con- 
•equence of occupation or conquest. 

The presence of a hostile army proclaims its 
martial law. 

2. Martial law does not cease during the hos- 
lile occupation, except by special proclamation, 
ordered by the Commander-in-Chief, or by 
•pecial mention in the treaty of peace conclud- 
ing the war, when the occupation of a place or 
toiitory continues beyond the conclusion of 
peace as one of the conditions of the same. 

8. Martial law in a hostile country consists 
in the suspension, by the occupying military 
Mithority, of the criminal and ciril law, and of 
the domestic administration and goTernmentin 
the occupied place or territory, and in the sub- 
stitution of military rule and force for the same, 
as well as in the dictation of general laws, as 
fkr as military necessity requires this suspen- 
sion, substitution or dictation. 

The commander of the forces may proclaim 
that the administration of all ciril and penal 
law shall continue, either wholly or in part, as 
In times of peace, unless otherwise ordered by 
tk» military authority. 
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4. Martial law is simply military authority 
exercised in accordance with the laws aaa 
usages of war. Military oppression is not maiw 
tial law ; it is the abuse of the power whioh thai 
law confers. As martial law is executed by 
military force, it is incumbent upon those 
who administer it to be strictly guided by the 
principles of justice, honor and humanity — ^riiw 
tues adorning a soldier eren more than other 
men, for the rery reason that he possesses ths 
power of his arms against the unarmed. 

5. Martial law should be less stringent la 
places and countries ftilly occupied and fidriy 
conquered. Much greater scTerity may be ex- 
ercised in places or regions where actual hetf^ 
tilities exist, or are expected and must be pr»> 
pared for. Its most complete sway is allowed— 
even in the commander's own country — ^wbem 
face to face with the enemy, because of the ab> 
solute necessities of the case, and of the pan^ 
mount duty to defend the country against in- 
Tksion. 

To sare the country is paramount to all other 
considerations. 

0. All civil and penal law shall ciontinue to 
take its usual course in the enemy's places and 
territories under martial law, unless interrupted 
or stopped by order of the occupying military 
power ; but all the functions of the hostile gOT- 
ernment — IcgislatiTe, executiTc or administra- 
tive — whether of a general, provincial or local 
character, cease under martial law, or continue 
only with the sanction, or if deemed neoessary, 
the participation of the occupier or inyader. 

7. Martial law extends to property, and to 
persons, whether they are subjects of the enemy 
or aliens to that government. 

8. C-onsuls, among American and Europeaa 
nations, are not diplomatic agents. Neyerth^* 
less, their offices and persons will be subjected 
to martial law in cases of urgent necessity only: 
their property and business are not exempted. 
Any delinquency they commit against the e^ 
tablished military rule may be punished as in ths 
case of any other inhabitant, and such punish- 
ment furnishes no reasonable ground tor ints^ 
national complaint. 

9. The functions of Ambassadors, Ministsfs 
or other diplomatic agents, accredited by new- 
tral powers to the hostile government, eease, ss 
far as regards the displaced government ; but 
the conquering or occupying power usually 
recognises them as temporarily accredited ts 
itself. 
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10. Martial law affeets shiefl j the police and 
ool^lection of pablio reyenuo and taxes, whether 
imposed bj the expelled goTemment or by the 
iavader, and refers maiiuj to the support and 
efficiency of the armji its safety, and the safety 
of its operations. 

• 11. The law of war does not only disclaim all 
eraelty and bad faith concerning engagements 
concluded with the enemy during the war, but 
also the breaking of stipulations solemnly con- 
tracted by the belligerents in time of peace, and 
KTowedly intended to remain in force in case 
of war between the contracting powers. 

It disclaims all extortions and other transao- 
tions for indiyidual gain ; all acts of priTate 
reyenge, or conniyance at such acts. Offenses 
U the contrary shall be seyerely punished, 
and especially so if committed by officers. 

12. Wheneyer feasible, martial law is carried 
out in cases of indiyidual offenders by military 
courts ; but sentences of death shall be executed 
only with the approyal of the Chief Executiye, 
proyided the urgency of the case does not re- 
quire a speedier execution, and then only with 
the approyal of the chief commander. 

13. Military jurisdiction is of two kinds: 
first) that which is conferred and defined by 
statute ; second, that which is deriyed from the 
common law of war. Military offenses under 
the statute law must be tried in the manner 
therein directed; but military offenses which 
do not come within the statute must be tried 
and punished under the common law of war. 
The character of the courts which exercise these 
jurisdictions depends upon the local laws of 
eaoh particular country. 

In the armies of the United States the first is 
oxercised by courts-martial, while cases which 
do not come within the " Rules and Articles of 
War/' or the jurisdiction conferred by statute 
on courts-martial, are tried by military com- 
missions. 

, 14. Military necessity, as understood by 
modern ciyilised nations, consists in the neces- 
sity of those measures which are indispensable 
for securing the ends of the war, and which are 
lawful according to the modem law and usages 
of war. 

15. Military neeessity admits of all direct 
destruction of life or limb of armed enemies, and 
of other persons whose destruction is incident- 
ally tmavoitlabU in the armed contests of the 
war; it allows of the capturing of eyery armed 
enemy, and eyery enemy of importance to the 
hostile goyernment, or of peculiar danger to 
the captor; it allows of all destruction of prop- 
erty, and obstruction of the ways and channels 
of traffic, trayel or communication, and of all 
withholding of sustenance or means of life from 
the enemy ; of the appropriation of whateyer an 
snemy's country affords necessary for the sub- 
sistence and safety of the army, and of such 
dieception as does not inyoWe the breaking of 
9Dod faith either positiyely pledged, regarding 
agreements entered into during th^ war, or 
supposed by the modern law of war to exist. 
Men who take up arms ag^ainst one another in 
pttblic war, do not cease, on this account, to be 
moral beings, responsible to one another and to 
Qod. 



16. Military neoeatity does not admit of on^ t 
elty, that is, Uie infliction of suffering for thi i 
sake of suffering or for reyenge, nor of maim^ 
ing or wounding except in fight, nor of tortures 
to extort confessions. It does not admit of tha 
use of poison in any way, nor of the wanton 
deyastation of a district. It admi1% of decep* 
tion, but disclaims acts of perfidy; and, in gen- 
eral, military necessity does not include any act 
of hostility which makes the return of peace un* 
necessarily difficult. 

17. War is not carried on by arms alone. It 
is lawftil to starye the hostile belligerent, armed 
or unarmed, so that it leads to the speedier sub- 
jection of the enemy. 

18. When the commander of a besieged place, 
expels the non-combatants, in order to lessen 
the number of those who consume his stock of 
proyisions, it is lawful, though an extreme 
measure, to driye them back, so as to hasten on 
the surrender. 

19. Commanders, wheneyer admissible, inform 
the enemy of their intention to bombard aplaci^ 
BO that the non-combatants, and especially thtt 
women and children, may .be remoyed before 
the bombardment commences. But it is no in- 
firaction of the common law of war to omit thna 
to inform the enemy. Surprise may be a ne-. 
cessity. > 

20. Public war is a state of armed hostilitT 
between soyereign nations or goyernments. Itiei 
a law and requisite of ciyilised existence that meos 
liye in political, continuous societies, forming 
organized units, called states or nations, whose 
constituents bear, enjoy and suffer, adyance> 
and retrograde together, in peace and in war. - 

21. The citizen or natiye of a hostile country 
is thus an enemy, as one of the constituents of' 
the hostile state or nation^ and as such is sub- 
jected to the hardships of the war. 

22. Neyertheless, as ciyilization has adyanced 
during the last centuries, so has likewise steadiljr 
adyanced, especially in war on land, the die- 
tinction between the priyate indiyidual belong- 
ing to a hostile country and the hostile country 
itself, with its men in arms. The principle hae 
been more and more acknowledged that the ua-. 
armed citizen is to be spared in person, property 
and honor as much as the exigencies of war wlU 
admit. 

28. Private citizens are no longer murdered, 
enslayed or carried off to distant parts, and the 
inoffensiye indiyidual is as little disturbed Ul 
his priyate relations as the commander of the 
hostile troops can afford to grant in theoyerrel- 
ing demands of a yigorous war. 

24. The almost uniyersal rule in remote timee 
was, and continues to be with barbarous armies, 
that the priyate indiyidual of the hostile ooui^ 
try is destined to suffier eyery priyation of lib- 
erty and protection, and eyery disruption cf 
family ties. Protection was, and still is witb 
unciyilised people, the exception. 

26. In modern regular wars of the Europeana, 
and their descendants in other portions of tW 
globe, protection of the inoffensiye citizen of 
Qie hostile country is the rule; priyation and 
disturbance of priyate relations are the exeiq^ 
tions. 

26. Commanding general! may 



iff to take th» oeth ef Umfmeuty UtegiuMe, or 
•B ootk of fldtlitj to tk«ir own ▼iofniooi gov- 
•lAMOiit or ralort, and tli^ mov ospol o^rerj 
OBO who \1mUiioo to do ao. Bat wbother tlio j do 
m or Bot, the people mmd their eWil oAeen owe 
■ttio t obedlnee to them m Hmg ee they hold 
twtty OTor the distriet or eouBt^, et the peril 
or their liree. 

27. The lew of wur eem no more wholly dis^ 
pense with retaliation than can the law of na- 
tions, of whM it is a braaeh. Yet eiTillted 
nations aeknowMc^ retaliation ae the sternest 
ffwtare of war. A reckless eaemy often leaves 
to his opponent no other means of securing him- 
gtlf egainst the repetition of barbarons outrage. 

28i. Retaliation will, therefore, nerer be re- 
eet t ed toae a measore of mere roTonge, bnt only 
•a a means of pxotectiTO retribntioa, and, more- 
Ofor, eautiously and nnavoidably; that is to 
■ay, retaliation shall only be resorted to after 
enrefbl inqairy into the real ooearrenee, and 
tlM eharaeter of the misdeeds that may demand 
MiribnUen. 

Ui^ust or inconsidsrate retaliation removes 
Hm belligerents farthsr and fkrther from the 
litigating rules of a regular war, and by rapid 
•Upe- leads them nearer to the internecine wars 
of saTages. 

i9i Ifodem liineff are distinguished flrom 
#wlier agee by the existence, at one and the 
••me tims^ of many nations and great gorerp- 
aents related to one another in close intercourse. 

Peace is their normal condition ; war is the 
•Bseption. The ultimate object of all modem 
war is a renewed state of peace. 

The more rigorously wars are pursued, the 
better it is for humanity. Sharp wars are brief. 

80. Brer since the formation and co-exist- 
ence of modern nations, and erer since wars 
kaTO become great national wars, war has come 
to be acknowledged not to be its own end, but 
tibe means to obtain great ends of state, or to 
eonsist in defense against wrong; and no con- 
^ntional restriction of the modes adopted to in- 
jure the enemy is any longer admitted ; but the 
law of war imposes many limitations and re- 
strictions on principles of justice, fkith and 
honor. 

SECTION XL 

KbUe and privaU propmrty rf the tmtmjf — ^otu- 
Hon ^fptfwiUy 4md tipedaUy tpoeua; 0/ religion, 
ih§ artt <md seteneef — PimiMhmeiU 1^ enmes 
cgaiMt the inhabiianU ^f hMtHe eaimiriei. 

81. A victorious army appropriates all public 
■MBoy, seises all public moTable property until 
fcrther direction by its goTomment, and seques- 
ters for its own benefit or that of its goYcm- 
m«nt all the rerenues of real property belong- 
ing to the hostile gOTcmment or nation. The 
ilUe to such real property remains in the abey- 
ance during military occupation, and until the 
eonquest is made complete. 

8S. A Tictorious army, by the martial power 
Inherent in the same, may suspend, change, or 
abolish, as far as the martial power extends, 
Mm rotations which arise frcm the serriccdue, 



•eeerding t« the eziatinf law* of the inTa4sd 
oonntry, tnm one eitiien, saljeel| or native if 
the same to another. 

The eommander of the army mast leave it>e 
the nltimate treaty of peace to settle the per^ 
manency of this change. 

88. It is no longer oonsidered lawfbl— ^n the 
contrary, it is held to be a serious breach of the 
law of war — ^to force the snbjeeta of the enemy 
into the service of the victorious govemment| 
except the latter should proclaim, after a fhir 
and complete conquest of the hostile eonntiry or 
district, that it is resolved to keep the oonntry. 
district, or place permanently as its own, ana 
make it a portion of its own oonntry. 

84. As a general rule, the property belongi- 
ing to churches, to hospitals, or other estab* 
lishmente of an exclusively charitable eharae- 
ter, to establishmente of education, or founda- 
tions for the pnnaotion of knowledge^ whether 
public schools, universities, academies of loam* 
ing or observatories, museums of the fine arts^ 
or of a scion tifle character — such property is 
not to be oonsidered public property in th« 
sense of paragraph 81 ; but it may be taxed er 
used when the public service may require it. 

861. Classical works of art, librarieS| scien- 
tific collections, or precicos instruments, snek 
ae astronomical tdescopes, as well as hospitals^ 
must be secured against all avoidable i^uiji 
even when they are contained in fortified 
places while besieged or bombarded. 

86. If such worhs of art, librarieS| oollee* 
tions, or instruments banging to a hestUe n^ 
tion or government, can 1m removed withool 
injury, the ruler of the conquering state or na» 
tion may order them to be seised and removed 
for the benefit of the said nation. The ultimate 
ownership is to be settled by the ensuing treaty 
of peace. 

In no case shall they be sold or given away, 
if captured by the armies of the United States^ 
nor shall they ever be privately appropriated, 
or wantonly destroyed or injured. 

87. The United States acknowledge and pre- 
tect, in hostile conn tries occupied by them, re- 
ligion and morality ; strictly private property ; 
the persons of the inhabitants, especially thoss 
of women ; and the sacrednees of domeetic r^ 
lations. Offenses to the contrary shall be rif» 
orously punished. 

This rule does not interfere with the right of 
the victorious invader to tax the people or 
their property, to levy forced loans, to billet 
soldiers, or to appropriate property, eepecially 
houses, land, boats or ships, and ehurchea, fist 
temporary and military uses. 

88. Private property, unless ibrfeited by 
crimes or by offenses of the owner, can be seised 
only by way of military necessity, for the sup- 
port or other benefit of the army or of the 
United States. 

If the owner has not fled, the commanding 
officer will cause receipts to be given, whieS 
may serve the spoliated owner to obtain ii^ 
demnity. 

89. The salaries of civil officers of the he»> 
tile government who remain in the invaded 
territory, and continue the woi^ of their ofias^ 
and can continue it according to the cirosm* 
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OmaiiH arisiBg mii of the war^-iiiA m judges, 
•dministratiTe or polioe offieert| offioers of oitj 
«r eommun&l goTernmenU — are paid fk-om the 
ttuhlie reyenne of the inTaded territory, until 
ike militarj goyemment has reason wholly or 
partially to disoontinue it. Salaries or in- 
eomes oonneeted with purely honorary titles 
ive always stopped. 

40. There exists no law or body of authori- 
laiiye rules of action between hostile armies^ 
except that branch of the law of nature and 
ft«tions which is called the law and usages of 
war on land. 

41. All municipal law of the ground on which 
Iho armies stand, or of the countries to which 
lliey belong, is silent and of no effect between 
armies in the field. 

42. 8lai«ry, complicating and confounding 
the ideas of property (that is of a thing), and 
e€ personalty (that is of htmttmty)^ exists ac- 
cording to municipal or local law only. The 
law €ft nature and nations has neyer acknowl- 
«lged it. The digest of the Roman law enacts 
the early dictum of the pagan jurist, that " so 
fkr as the law of nature is concerned, all men 
•re equal." Fugitiyes escaping fh>m a country 
In which they were slayes, yillains or serfs, 
into another country, haye, for centuries past, 
been held tne and acknowledged Aree by judi- 
oial decisions of European countries, eyen 
though the municipal law of the country in 
which the slave had taken reflige acknowledged 
tlayery within its own dominions. 

43. Therefore, in a war between the United 
States and a belligerent which admits of 
•layery, if a person held in bondage by that 
belligerent be captured by, or come as a fugi- 
■ilTC under, the protection of the military forces 
•f the United States, such person is immedi- 
ately entitled to the rights and prtrileges of a 
freeman. To return such person into slavery 
would amount to enslaving a free person, and 
■either the United States nor any officer under 
Iheir authority can enslave any human being. 
Horeover, a person so made free by the law of 
war is under the shield of the law of nations, 
mad the former owner or State can have, by the 
law of post-liminy, no belligerent lien or claim 
of service. 

44. All wanton violence committed against 
^rsons in the invaded country, all destruction 
af property not commanded by the authorised 
«&eer, all robbery, all pillage or sacking, even 
Alter taking a place by main force, all rape, all 
wounding, maiming or killing of such inhab- 
itants, are prohibited under the penalty of 
death, or sneh other severe punishment as may 
< ae m adequate for the gravity of the offense. 

A soldier, officer or private, in the act of 
^oaimitting such violence, and disobeying a 
mperior ordering him to abstain ft'om it, may 
be lawfully killed on the spot by such superior. 

46. All captures and booty belong, according 
to the modem law of war, primarily, to the gov- 
•mment of the captor. 

prise money, whether on tea or land, oan 
now only be claimed under local law. 

46. Neither officers nor soldiers are allowed 
ti tmake use of Iheir position or power in ike 
'Willi oouAtfy Ibr private galui not evaa fbr 



oommereial tranaaotions otherwise legiUmate. 
Offenses to the contrary committed by commia- 
sioned officers will be punished with oashiev* 
ing, or such other punishment as the nature tf 
the offense may require ; if by soldiers, they shall 
be punished according to thenatureof theoffeiiM. 

47. Crimea punishable by all penal codea, 
such as arson, murder, maiming, assaulISi 
highway robbery, theft, burglary, fraud, Ibr- 
gery and rape, if oommittod by an Amerioan 
soldier in a hostile country against its inhabit- 
ants, are not only punishable as at home, but 
in all cases in which death is not inflicted, tlie 
severer punishment shall be preferred. 

SBCnON m. 

Daertert — IMtonen of War — Eottaffu — Boo^ 
4m the BattU'JUld. 

48. Deserters fhxm the Amevican army, hav* 
ing entered the service of the enemy, sufiar 
death if 4hey fall again into the .hancte of the 
United States, whether by capture, or being da- 
livered up to the American army ; and if a de- 
serter from the enemy, having taken service in 
the army of the United States, is captured by 
the enemy, and punished by them with death or 
otherwise, it is not a breach against the law and 
usages of war, requiring redress or retaliation. 

49. A prisoner of war is a public enemy 
armed or attached to the hostile army for active 
aid, who has fallen into the hands of the cap- 
tor, either fighting or wounded, on the field or 
iu the hospital, by individual surrender or bgr 
capitulation. 

All soldiers, of whatever species of arms; all 
men who belong to the rising en mane of tha 
hostile country; all those who are attached to 
the army for its efficiency and promote direct^ 
the object of the war, except such as are here- 
inafter provided for ; all disabled men or offi- 
cers on the field or elsewher% if captured ; all 
enemies who have thrown «way their arms and 
ask for quarter, are prisoners of war, and as 
such exposed to the inconvenienoes as well a« 
entitled to the privileges of -a prisoner of war. 

60. Moreover, citisens who accompany an 
army for whatever purpose, such as sutlers, od* 
iters, or reporters of joiimals, or oontractors. 
if captured, may be made prisoners of war, and 
be detained as such. 

The monarch and members of the hoatila 
reigning family, male or female, the chief, and 
chief officers of the hostile government, its di- 
plomatic agents, and all persons who are of 
particular and singular use and benefit to the 
hostile army or its government, are, if captured 
on belligerent ground, and if unprovided with 
a safe-conduct granted by the captor's govem- 
ment, prisoners of war. 

61. If the people of that portion of an in- 
vaded country which is not yet occupied by the 
enemy, or of the whole country, at the approach 
of a hostile army, rise, under a duly author^ 
ited levy, en maeee to resist the invader, they 
are now treated as public enemies, and if €a|>- 
tured, are prisoners of war. 

62. Mo iKBlligerent has the right to declare 
thai he will treat every eaptisred man in 
of a levy en maeee at a brigand ar bskadii. 



414 



A?PXKDDL. 



It, howeTer, the people of % eonntiy, or any 
porUon of the same, already oeeiq>ied bj an ar- 
my, rise against it, they are Tiolators of tlie laws 
of war, and are not entitled to their protection. 
\ 68. The enemy's chaplains, officers of the 
medical staff, apothecaries, hospital norses and 
•errants, if they fall into the hands of the 
American army, are not prisoners of war, un- 
less the commander has reasons to retain them. 
In this latter case, or if^ at their own desire, 
they are allowed to remain with their captured 
oompanions, they are treated as prisoners of war, 
and may be exchanged if the commander sees fit. 

54. A hostage is a person accepted as a pledge 
for the fulfillment of an agreement concluded 
between belligerents during the war, or in con- 
sequence of a war. Hostages are rare in the 
present age. 

55. If a hostage is accepted, he is treated 
like a prisoner of war, according to rank and 
oondition, as circumstances may admit. 

56. A prisoner of war is subject to no pun- 
ishment for being a public enemy, nor is any 
revenge wreaked upon him by the intentional 
infliction of any suffering, or disgrace, by cruel 
imprisonment, want of food, by mutilation, 
death, or any other barbarity. 

57. So soon as a man is armed by a sotc- 
reign goTemment^ and takes the soldier's oath 
of fidelity, he is a belligerent ; his killing, 
wounding, or other warlike acts, are no indi- 
vidual crimes or offenses. No belligerent has 
a right to declare that enemies of a certain 
class, color or condition, when properly organ- 
iied as soldiers, will not be treated by him as 
public enemies. 

58. The law of nations knows of no distinc- 
tion of color, and if an enemy of the United 
States should enslave and sell captured per- 
sons of their army, it would be a case for 
the severest retaliation, if not redressed upon 
complaint. 

The United States can not retaliate by en- 
slavement ; therefore, death must be the retal- 
iation for this crime against the law of nations. 

59. A prisoner of war remains answerable 
for his crimes committed against the captor's 
army or people, committed before he was cap- 
tured, and for which he has not been punished 
by his own authorities. 

All prisoners of war are liable to the inflic- 
tion of retaliatory measures. 

GO. It is against the usage of modern war to 
resolve, in hatred and revenge, to give no quar- 
ter. No body of troops has the right to declare 
that it will not give, and therefore will not ex- 
pect, quarter; but a commander is permitted to 
direct his troops to give no quarter, in great 
straits, when his own salvation makes it im- 
posfibU to cumber himself with prisoners. 

61. Troops that give no quarter have no right 
to kill enemies already disabled on the ground, 
or prisoners captured by other troops. 

62. All troops of the enemy known or dis- 
covered to give no quarter in general, or to any 
portion of the army, receive none. 

63. Troops who fight in the uniform of their 
enemies, without any plain, striking, and uni- 
form mark of distinction of their own, can ex- 
pect no qoartcr. 



64. If American troops oapturo a train otn- 
taining aniforms of tlM enemy, and the OQB- 
mander oonsiders it advisable to distribnts 
them for use among his man, soma striking 
mark or sign must be adopted to distingnisk 
the American soldier from the enemy. 

65. The use of the enemy's national stand- 
ard, flag, or other emblem of nationality, §m 
the purpose of deceiving the enemy in battle, 
is an act of perfidy by which they lose all olaim 
to the protection of the laws of war. 

66. Quarter having been given to an enemy by 
American troops, under a misapprehension ot 
his true character, he may, neveilholess, bo or^ 
dered to suffer death, if^ within throe days af- 
ter the battle, it be discovered that ho bolongp 
to a corps which gives no quarter. 

67. The law of nations allows oreiy sore- 
reign government to make war upon •■*^*Vflf 
sovereign state, and, therefore, admits of no 
rules or laws different tnm those of regular 
warfare, regarding the treatment of prisoners 
of war, although they may belong to the amy 
of a government which the captor may oon* 
sider as a wanton and unjust assailant, 

68. Modern wars are not internecine wais, 
in which the killing of the enemy is the olgoeL 
The destruction of the enemy in modem war, 
and, indeed, modem war itself^ are means to 
obtain that object of the belligerent which lies 
beyond the war. 

Unnecessary or revengeftil destmetion of 
life is not lawifhl. 

69. Outposts, sentinels, or pickets are not to 
be fired upon, except to drive them in, or when 
a positive order, special or general, has beea 
issued to that effect. 

70. The use of poison in any manner, be it 
to poison wells, or food, or arms, is wholly ex- 
cluded from modern warfare. He that uses it 
puts himself out of the pale of the law and 
usages of war. 

71. Whoever intentionally inflicts additional 
wounds on an enemy already wholly disabled, 
or kills such an enemy, or who orders or en- 
courages soldiers to do so, shall suffer death, if 
duly convicted, whether he belongs to the army 
of the United States, or is an enemy captnrsd 
after having committed his misdeed. 

72. Money and other valuables on the person 
of a prisoner, such as watches or jewelry, as 
well as extra clothing, are regarded by the 
American army as the private property of the 
prisoner, and the appropriation of such valna- 
bles or money is considered dishonorable, and 
is prohibited. 

Nevertheless, if large sums are found upon the 
persons of prisoners, or in their possession, 
tiiey shall be taken from them, and the surplus, 
after providing for their own support, appro- 
priated for the use of the army, under the di- 
rection of the commander, unless otherwise or- 
dered by the Government. Nor can prisoners 
claim, as private property, large sums found 
and captured in t^eir train, although they had 
been placed in the private luggage of the pris- 
oners. 

73. All officers, when captured, must surren- 
der their side-arms to the captor. They may 
be restored to the prisoner in marked cssss, ^ 
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tlie oommander, to signalise admiration of his 
diitinguished bravery, or approbation of his 
humane treatment of prisoners before his cap- 
ture. The captured officer to whom they may 
be restore can not wear them during cap- 
tiTity. 

74. A prisoner of war, being a public ene- 
my, is a prisoner of the goyernment^ and not 
of the captor. No ransom can be paid by a 
prisoner of war to his indiyidnal captor, or to 
any officer in command. The government 
alone releases captives, according to rules pre- 
scribed by itself. 

76. Prisoners of war are subject to confine- 
ment or imprisonment such as may be deetned 
necessary on account of safety, but they are 
to be subjected to no other intentional suffering 
or indignity. The confinement and mode of 
treating a prisoner may be varipd during 
his captivity, according to the demands of 
safety. 

76. Prisoners of war shall be fed upon plain 
and wholesome food, whenever practicable, and 
treated with humanity. 

They may be required to work for the benefit 
of the captor's government, according to their 
rank and condition. 

77. A prisoner of war who escapes may be 
shot, or otherwise killed in his flight; but 
neither death nor any other punishment shall be 
inflicted upon him simply for his attempt to 
escape, which the law of war does not con- 
sider a crime. Stricter means of security 
shall be used after an unsuccessful attempt at 
escape. 

If, however, a conspiracy is discovered, the 
purpose of which is a united or general escape, 
the conspirators may be rigorously punished, 
eTen with death; and capital punishment may 
also be inflicted upon prisoners of war discov- 
ered to have plotted rebellion against the au- 
thorities of the captors, whether in union with 
fellow-prisoners or other persons. 

78. If prisoners of war, having given no 
pledge nor made any promise on their honor, 
forcibly or otherwise escape, and are captured 
again in battle, after having rejoined their own 
army, they shall not be punished for their es- 
cape, but shall be treated as simple prisoners 
of war, although they will be subjected to 
stricter confinement. 

79. Every captured wounded enemy shall be 
medically treated, according to the ability of 
the medical staff. 

80. Honorable men, when captured, will ab- 
stain from giving to the enemy information 
concerning their own army, and the modem 
law of war permits no longer the use of any 
violence against prisoners, in order to extort 
the desired information, or to punish them for 
having given false information. 

SECTION IV. 

PartisoM — Armed enemies not belonging to the 
hostile army — Scouts—Armed prowlers — War 
rebels. 

81. Partisans are soldiers armed and wear- 
ing the uniform of their army, but belonging 
to A oorpt which acts detaohed from th^ main 



body for the purpose of making Inroads into 
the territory occupied by the enemy. If ca]^ 
tured, they are entitled to all t)ie privileges of 
the prisoner of war. 

82. Men, or squads of men, who commit hoi^ 
tilities, whether by fighting, or inroads for de- 
struction or plunder, or by raids of any kind, 
without commission, without being part and 
portion of the organiied hostile army, and 
without sharing continuously in the war, but 
who do 80 with intermitting returns to their 
homes and avocations, or with the occasional 
assumption of the semblance of peaceful pur- 
suits, divesting themselves of the character or 
appearance of soldiers — such men, or squads 
of men, are not public enemies, and, therefore^ 
if captured, are not entitled to the privileges of 
prisoners of war, but shall be treated summa- 
rily as highway robbers or pirates. 

88. Scouts, or single soldiers, if disguised in 
the dress of the country, or in the uniform of 
the army hostile to their own, employed in ob- 
taining information, if found within or lurk- 
ing about tho lines of the captor, are treated as 
spies, and suffer death. 

84. Armed prowlers, by whatever names 
they may be called, or persons of the enemy's 
territory, who steal within the lines of the hos* 
tile army, for the purpose of robbing, killing, 
or of destroying bridges, roads, or canals, or of 
robbing or destroying the mail, or of cutting 
the telegraph wires, are not entitled to the priv- 
ileges of the prisoner of war. 

85. War rebels arc persons within an occu- 
pied territory who rise in arms against the oc- 
cupying or conquering army, or against the 
authorities established by the same. If cap- 
tured, they may suffer death, whether they rise 
singly, in small or large bands, and whether 
called upon to do so by their own, but expelled, 
government or not. They are not prisoners of 
war ; nor are they, if discovered and secured 
before their conspiracy has matured to an actu- 
al rising, or to armed^ violence. 

SECTION V. 

Sqfe-eonduct — Sjnes — War traitors — Captwrod 
messengers — Abuse of the flag qf truce. 

86. All intercourse between the territories 
occupied by belligerent armies, whether by 
traffic, by letter, by travel, or in any other way, 
ceases. This is the general rule, to be observed 
without special proclamation. 

Exceptions to this rule, whether by safe-con- 
duct, by permission to trade on a small or large 
scale, or by exchanging mails, or by travel from 
one territory into the other, can take place on- 
ly according to agreement approved by the gov- 
ernment, or by the highest military authority. 

Contraventions of this rule are highly pun* 
ishable. 

87. Ambassadors, and all other diplomatic 
agents of neutral powers, accredited to the en- 
emy, may receive safe-conducts through the 
territories occupied by the belligerents, unless 
there are military reasons to the contrary, and 
unless they may reach the place of their des- 
tination conveniently by another route. It 
implies no international affront if Uie sail»* 
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«Mulnei is deolimtd. Snoli paasei Are nfluaUj 
flTdft by the f upreme eatlioriiy of Uie Stele, 
•ad BOi by ■ubordinate officers. 

88. A ipj ieSb person who secretly, in dis- 
guise or under fslse pretense, seeks infbnns- 
tien with the intention of oommuniceting it to 
Ihe enemj. 

The spy is panisheble with death 1^ hnnging 
by the neckf whether or not he saooeed in ol^ 
liuning the information or in con keying it to 
the enemy. 

89. If a oitiien of the United States obtains 
information in a legitimate manner, and be- 
Irays it to the enemy, be he a milita^ or oiril 
offieer, or a private citisen, he shall suifor death. 

90. A traitor under the law of war, or a war- 
Iraitor, is a person in a place or district under 
■lariial law who, unauthorised by the military 
eommander, gires information of any kind to 
the enemy, or holds intercourse with him. 

91. The war traitor is always seTerely pun- 
ished. If his offense consists in betraying to 
the enemy anything concerning the condition, 
safety, operations or plans of the troops hold- 
ing or occupying the place or district, bis pun- 
ishment is death. 

92. If the citisen or sul^ect of a country or 
place invaded or conquered gives information 
to his own goyernment, from which he is sep- 
arated by the hostile army, or to the army of 
his government, he is a war traitor, and death 
is the penalty of his offense. 

98. All armies in the field stand in need of 
guides, and impress them if they can not ob- 
tain them otherwise. 

94. No perfton havings been forced by the en- 
emy to serve as a guide, is punishable for hav* 
ing done so. 

95. If a citizen of a hostile and invaded dis- 
trict voluntarily serves as a guide to the ene- 
my, or offers to do so, he is deemed a war 
traitor, and shall suffer death. 

96. A citizen serving voluntarily as a guide 
tigainst his own country commits treason, and 
will be dealt with according to the law of his 
country. 

97. Guides, when it is clearly proved that 
Ihey have misled intentionally, may be put to 
death. 

98. All unauthorized or secret communica- 
tion with the enemy is considered treasonable 
by the law of war. 

Foreign residents in an invaded or occupied 
territory, or foreign visitors in the same, can 
claim no immunity from this law. They may 
aommunicate with foreign parts, or with the 
inhabitants of the hostile country, so far as 
the military authority permits, but no further. 
Instant expulsion from the occupied territory 
would be the very least punishment for the in- 
fraction of this rule. 

90. A messenger carrying written dispatches 
or verbal messag;es from one portion of the 
army, or from a besieged place, to another por- 
tion of the same army, or its government, if 
armed, and in the uniform of his army, and if 
#aptured, while doing so, in the territory oc- 
sapied by the enemy, is treated by the cap- 
tor as a prisoner of war. If not in uniform, 
a«r * soldier, the circumstances connected with 



his eaptture must determine the disposition that 
shall be made of him. 

100. A messenger or agent who attempts ts 
steal througl the territory occupied by the «&•> 
my, to farther in any manner the interests sf 
the enemy, if eaptui^ is not entitled to the 
privileges of the prisoner of war, and may be dealt 
with according to the circumstances of the case. 

101. While deception in war is admitted as 
a Just and necessary means of hostility, and is 
consistent with honorable warfare, the common 
law of war allows even capital punishment (or 
clandestine or treacherous attempts to injure 
an enemy, because they are so dangerous, and 
it is so difficult to guard against them. 

102. The law of war, like the criminal war 
regarding other offenses, makes no differenoe 
on account of the difference of sexes, concern- 
ing the spy, the war traitor, or tlie war rebeL 

103. Spies, war traitors and war rebels are 
not exchanged according to the common law of 
war. The exchange of such persons would re- 
quire a special cartel, authorised by the gov- 
ernment, or, at a great distance Arom it, by ths 
chief commander of the army in the field. 

104. A suecessfbl spy or war traitor, safely 
returned to his own army, and afterward cap- 
tured as an enemy, is not subject to punish- 
ment for his acts as a spy or war traitor, hot 
be may be held in closer custody as a person 
individually dangerous. 

SECTION VL 

Exchange qf priionert — Flagt<^ truce — Flaps rf 

protection. 

105. Exchanges of prisoners take place — 
number for number — rank for rank — ^wounded 
for wounded — with added condition for added 
condition — such, for instance as not to serve 
for a certain period. 

100. In exchanging prisoners of war, such 
numbers of persons of inferior rank may be 
substituted as an equivalent for one of superi- 
or rank as may be agreed upon by cartel, 
which requires the sanction of the government, 
or of the commander of the army in the field. 

107. A prisoner of war is in honor bound 
truly to state to the captor his rank ; and he is 
not to assume a lower rank than belongs to him, 
in order to cause a more advantageous exchange; 
nor a higher rank, for the purpose of obtaining 
better treatment. 

Offenses to the contrary have been justly 
punished by the commanders of released pris- 
oners, and may be good cause for refusing to 
release such prisoners. 

108. The surplus number of prisoners of war 
remaining after an exchange has taken place 
is sometimes released either for the payment of 
a stipulated sum of money, or, in urgent cases, 
of provision, clothing, or other necessaries. 

Such arrangement, however, requires the 
sanction of the highest authority. 

109. The exchange of prisoners of war is an 
act of convenience to both belligerents. If no 
general cartel has been concluded, it can not be 
demanded by either of them. No belligerent is 
obliged to sxehange prisoners of war. 



APPBNDIX. 



417 



A eartel is Toidable so soon m either party 
has yiolated it. 

110. No exchange of prisoners shall be made 
except after complete capture, and after an ac- 
curate account of them, and a list of the cap- 
tured officers has been taken. 

111. The bearer of a flag of truce can not in- 
sist on being admitted. He must always be 
admitted with great caution. Unnecessary fre- 
quency is carefully to be aroided. 

112. If the bearer of a flag of truce ofifer him- 
self during an engagement, he can be admitted 
as a very rare exception only. It is no breach 
of good faith to retain such a flag of truce, if 
admitted during the engagement. Firing is not 
required to cease on the appearance of a flag of 
truce in battle. 

118. If the bearer of a flag of truce, present- 
ing himself during an engagement, is killed or 
wounded, it furni^es no ground of complaint 
whatever. 

114. If it be discoTcred, and fairly proved, 
that a flag of truce has been abused for surrep- 
titiously obtaining military knowledge, the 
bearer of the flag thus abusing his sacred char- 
acter is deemed a spy. 

So sacred is the character of a flag of truce, 
and so necessary is its sacred n ess, that while 
its abuse is an especially heinous offense, great 
caution is requisite, on the other hand, in con- 
victing the bearer of a flag of truce as a spy. 

115. It is customary to designate by certain 
flags (usually yellow), the hospitals in places 
which are shelled, so that the besieging enemy 
may avoid firing on them. The same has been 
done in battles, when hospitals are situated 
within the field of the engagement. 

116. Honorable belligerents often request that 
the hospitals within the territory of the enemy 
may be designated, so that they may be spared. 

An honorable belligerent allows himself to 
be guided by flass or signals of protection as 
much as the contingencies and the necessities 
of the fight will permit 

117. It is justly considered an act of bad faith, 
of infamy or fiendish ness, to deceive the enemy 
by flags of protection. Such act of bad faith may 
be good cause for refusing to respect such flags. 

118. The besieging belligerent has sometimes 
requested the besieged to designate the build- 
ings containing collections of works of art, sci- 
entific museums, astronomical observatories or 
precious libraries, so that their destruction may 
be avoided as much as possible. 

SECTION vn. 

The Parole, 

119. Prisoners of war may be released from 
captivity by exchange, and under certain cir- 
cumstances, also by parole. 

12G. The term parole designates the pledge 
of individual good faith and honor to do, or to 
omit doing, certain acts after he who gives his 
parole shall have been dismissed, whoUy or par- 
tially, from the power of the captor. 

121. The pledge of the parole is always an 
individual, but not a private, act. ^ 

122. The parole applies chiefly to prisoners of 
war whom the eaptor allowi to return to their 
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country, or to live in greater freedom within the 
captor's country or territory, on conditions 
stated in the parole. 

123. Release of prisoners of war by exchange 
is the general rule ; release by parole is the 
exception. 

124. Breaking the parole is punished vrith 
death when the person breaking the parole is 
captured again. 

Accurate lists, therefore, of the paroled per- 
sons must be kept by the belligerents. 

125. When paroles are given and received, 
there must be an exchange of two written docu- 
ments, in which the name and rank of the pa- 
roled individuals are accurately and truthfully 
stated. 

126. Commissioned officers only are allowed 
to give their parole, and they can give it only 
with the permission of their superior, a^ong as 
a superior in rank is within reach. 

127. No non-commissioned ofiicer or private 
can give his parole except through an officer. 
Individual paroles not given through an officer 
are not only void, but subject the individuals 
giving them to the punishment of death as desert- 
ers. The only admissible exception is where indi- 
viduals properly separated from their commands, 
have suffered long confinement without the pos- 
sibility of being paroled through an officer. 

128. No paroling on the battle-field ; no parol- 
ing of entire bodies of troops after a battle, and 
no dismissal of large numbers of prisoners, with 
a general declaration that they are paroled, is 
permitted or of any value. 

129. In capitulations for the surrender of 
strong places or fortified camps, the command- 
ing officer, in cases of urgent necessity, may 
agree that the troops under his command shall 
not fight again during the war, unless ex- 
changed. 

180. The usual pledge given in the parole is 
not to serve during the existing war, unless 
exchanged. 

This pledge refers only to the active service in 
the field, against the paroling belligerent or his 
allies actively engaged in the same war. These 
cases of breaking the parole are patent acts, and 
can be visited with the punishment of death ; but 
the pledge does not refer to internal service, 
such as i*ecniiting or drilling the recruits, for- 
tifying places not besieged, quelling civil com- 
motions, fighting against belligerents uncon- 
nected with the paroling belligerents, or to civil 
or diplomatic service for which the paroled 
officer may be employed. 

181. If the Government does not approve of 
the parole, the paroled officer must return into 
captivity, and should the enemy refuse to re- 
ceive him, he is free of his parole. 

132. A belligerent government may declare, 
by a general order, whether it will allow parol- 
ing, and on what conditions it will allow it. 
Such order is communicated to the enemy. 

138. No prisoner of war can be forced by the 
hostile government to parole himself, and no 
government is obliged to parole prisoners of war, 
or to parole all captured officers, if it paroles 
any. As the pledging of the parole is an indi- 
vidual act, so IS paroling, on iiie other hand, an 
act of choice on the part of the belligerent 
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184. The commander of an occupying army 
may require of the civil officers of the enemy, 
and of its citizens, any pledge he may consider 
neccesary for the safety or security of his army, 
and upon their failure to gire it, he may arrest, 
confine or detain them. 

SECTION vm. 

ArmiMtiee — OapiiulatiofL 

185. An armistice is the cessation of active 
hostilities for a period agreed upon between bel- 
ligerents. It must be agreed upon «n writing, 
and duly ratified by the highest authorities of 
the contending parties. 

186. If an armistice be declared, without con- 
ditions, it extends no further than to require a 
total cessation of hostilities, along the front of 
both belligerents. 

If conditions be agreed upon, they should be 
clearly expressed, and must be rigidly adhered 
to by both parties. If either party riolates any 
express condition, the armistice may be declared 
null and void by the other. 

187. An armistice may be general, and valid 
for all points and lines of the belligerents ; or 
special, that is, referring to certain troops or 
certain localities only. 

An armistice may be concluded for a definite 
time, or for an indefinite time, during which 
either belligerent may resume hostilities on giv- 
ing the notice agreed upon to the other. 

188. The motives which induce the one or the 
other belligerent to conclude an armistice, 
whether it be expected to be preliminary to a 
treaty of peace, or to prepare during the armis- 
tice for a more vigorous prosecution of the war, 
does in no way affect the character of the armis- 
tice itself. 

139. An armistice is binding upon the bel- 
ligerents from the day of the agreed commence- 
ment; but the officers of the armies are respon- 
sible from the day only when they receive official 
information of its existence. 

140. Commanding officers have the right to 
conclude armistices binding on the district over 
which their command extends, but such armis- 
tice is subject to the ratification of the superior 
authority, and ceases so soon as it is made 
known to the enemy that the armistice is not 
ratified, even if a certain time for the elapsing 
between giving notice of cessation and the re- 
sumption of hostilities should have been stipu- 
lated for. 

141. It is incumbent upon the contracting 
parties of an armistice to stipulate what inter- 
course of persons or traffic between the inhabits 
ants of the territories occupied by the hostile 
armies shall be allowed, if any. 

If nothing is stipulated, the intercourse re- 
mains suspended, as during actual hostilities. 

142. An armistice is not a partial or a tem- 
porary peace ; it is only the suspension of mili- 
tary operations to the extent agreed upon by 
the parties. 

143. When an armistice is concluded between 
a fortified place and the army besieging it, it is 
i^reed by all the authorities on ihla subject that 



or advance of his attacking worki as imieh to 
as Arom attacks by main force. 

But as there is a diffierenoe of opinion among 
martial jurists, whether the besieged have the 
right to repair breaches or to erect new works 
of defense within the place during an armiatice, 
this point should be determine bj ezpresfl 
agreement between the parties. 

144. So soon as a capitulation ia signed, the 
capitulator has no right to demolish, destroy or 
injure the works, arms, stores or ammunition in 
his possession, during the time which elapses 
between the signing and the execution of the 
capitulation, unless otherwise stipulated in the 
same. 

145. When an armistice is dearly broken by 
one of the parties, the other party ia releasea 
from all obligation to observe it. 

146. Prisoners, taken in the act of breaking 
an armistice, must be treated as prisoners of 
war, the officer alone being responsible who gives 
the order for such a violation of an armistice. 
The highest authority of the belligerent ag- 
grieved may demand redress for the inft«ction 
of an armistice. 

147. Belligerents sometimes conclude an ar- 
mistice while their plenipotentiaries are met to 
discuss the conditions of a treaty of peace ; bni 
plenipotentiaries may meet without a prelimi- 
nary armistice ; in the latter oase the war ia 
carried on without any abatement. 

SECTION IX. 

Auatsination, 

148. The law of war does not allow proclaim 
ing either an individual belonging to the hostile 
army, or a citizen, or a subject of the hostile 
government, an outlaw, who may be slain with 
out trial by any captor, any more than the mod- 
ern law of peace allows such international out* 
lawry ; on the contrary, it abhors such outrage. 
The sternest retaliation should follow the mur- 
der committed in consequence of such procla- 
mation, made by whatever authority. Civilized 
nations look with horror upon offers of rewards 
for the assassination of enemies, as relapses 
into barbarism. 

SECTION X. 

Iruurreethn — Civil War — MehelUon, 

149. Insurrection is the rising of people in 
arms against their government, or a portion of 
it, or against one or more of its laws, or against 
an officer or officers of the government It may 
be confined to mere armed resistance, or it may 
hare greater ends in view. 

150. Civil war is war between two or more 
portions of a country or State, each contending 
for the mastery of the whole, and each claiming 
to be the legitimate government. The term is 
also sometimes applied to war of rebellion, when 
the rebellious provinces or portions of the State 
are contiguous to those containing the seat of 
government. 

151. The term rebellion is applied to an insor- 
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between tlie legitimate goTemment of a country 
and portions or provinces of the same who seek 
to throw off their allegiance to it, and set up a 
goyernment of their own. 

152. When humanitj induces the adoption of 
the rules of regular war toward rebels, whether 
the adoption is partial or entire, it does in no 
way whaterer imply a partial or complete ac- 
knowledgment of their gOTernment, if they have 
set up one, or of them, as an independent or 
soTereign power. Neutrals hare no right to 
make the adoption of the rules of war by the 
assailed goTernment toward rebels the ground 
of their own acknowledgment of the reyolted 
people as an independent power. 

153. Treating captured rebels as prisoners of 
war, exchanging them, concluding of cartels, 
capitulations or other warlike agreements with 
them ; addressing officers of a rebel army by 
the rank they may hare in the same; accepting 
flags of truce, or, on the other hand, proclaim- 
ing martial law in their territory, or leyying 
war taxes or forced loans, or doing any other 
act sanctioned or demanded by ^e law and 
usages of public war between soyereign bellig- 
erents, neither proyes nor establishes an ac- 
knowledgment of the rebellious people, or of the 
goyernment which they may haye erected, as a 
public or soyereign power. Nor does the adop- 
tion of the rules of war toward rebels imply an 
engagement with them extending beyond the 
limits of these rules. It is yictory in the field 
that ends the strife and settles the future rela- 
tions between the contending parties. 

154. Treating, in the field, the rebellious ene- 
my according to the laws and usages of war has 
neyer preyented the legitimate government from 
trying the leaders of the rebellion or chief rebels 
for high treason, and fh)m treating them accord- 
ingly, unless they are included in a general 
amnesty. 

155. All enemies in regular war are diyided 
into two general classes ; that is to say, into 
combatants and non-combatants, or unarmed 
citixens of the hostile government. 

The military commander of the legitimate 
government, in a war of rebellion, distinguishes 
between the loyal citizen in the revolted portion 
of the country and the disloyal citizen. The 
disloyal citizens may further be classified into 
those citizens known to sympathize with the 
rebellion, without positively aiding it, and those 
who, vrithout taking up arms, give positive aid 
and comfort to the rebellious enemy, without 
being bodily forced thereto. 

156. Common justice and plain expediency 
require that the military commander protect 
the manifestly loyal citizens, in revolted terri- 
tories, against the hardships of the war as much 
at the common misfortune of all war admits. 

The commander will throw the burden of the 
war, as much as lies within his power, on the 
disloyal citizens of the revolted portion or prov- 
ince, subjecting them to a stricter police than 
the non-combatant enemies have to suffer in 
regular war; and if he deems it appropriate, or 
if his government demands of him that every 
citizen shall, by an oath of allegiance, or by 
some other manifest act, declare his fidelity to 
the legitimate government^ he may expel, trans- 



fer, imprison or fine the revolted citizens who 
refuse to pledge themselves anew as citizene 
obedient to the law, and loyal to the government. 

Whether it is expedient to do so, and whether 
reliance can be placed upon such oaths, the 
commander or his government have the right 
to decide. 

157. Armed or unarmed resistance by citizens 
of the United States against the lawful move- 
ments of their troops is levying war against the 
United States, and is therefore treason. 
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GENERAL ORDERS, NO. 141. 

War Department, 
Adjutant Qenxral's OFrics, 
Wathmgianj September 25, 1862. 

The following Proclamation by the President 
is published for the information and govern- 
ment of the Army and all concerned : 

"BT THE PRESIDEirT OF THE VKITED STATES OF 

AMERICA. 

"A PROCLAMATION. 

" Whereas, It has become necessary to call 
into service not only volunteers, but also por- 
tions of the militia of the States by draft, in 
order to suppress the insurrection existing in 
the United States, and disloyal persons are not 
adequately restrained by the ordinary processes 
of law from hindering this measure and from 
giving aid and comfort in various ways to the 
insurrection. Now, therefore, be it ordered : 

" First That during the existing insurrection, 
and as a necessary measure for suppressing the 
same, all rebels and insurgents, their aidei-s 
and abettors, within the United States, and all 
persons discouraging volunteer enlistments, re- 
sisting militia drafts, or guilty of any disloyal 
practice, affording aid and comfort to rebels 
against the authority of the United States, shall 
be subject to martial law, and liable to trial 
and punishment by courts-martial or military 
commission. 

*^ Second. That the writ of habecu corpus is 
suspended in respect to all persons arrested, or 
who are now, or hereafter during the rebellion 
shall be, imprisoned in any fort, camp, arsenal, 
military prison or other place of confinement by 
any military authority, or by the sentence of 
any court-martial or military commission. 

" In witness whereof, I have hereunto set my 
hand, and caused the seal of the United States 
to be affixed. 

" Done at the city of Washington, this twenty- 
fourth day of Septeml^r, in the year of 
[l. 8.] our Lord one thousand eight hundred and 
sixty-two, and of the Independence of the 
United States the eighty-seventh. 

"ABRAHAM LINCOLN. 
"By the President: 

"William H. Seward, Secretary of State. 

" By order of the Secretary of War. 

" L. THOMAS, Acgutant QeneraL 

" OrnciAXi." 
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LOUIS J. WEICHMANN AND CAPT. G. W. DUTTON. 



Col. H. L. BukkstTi Judg% Advocate^ Cincinnati^ 
Ohio : 

Colonel — ^I stated before the CommiBsion, at 
Washington, that I commenced to board with 
Mrs. Burratt in NoTembcr, 1864. As a general 
thing, 1 remained at home during the eyenings, 
and, consequently, I heard manj things which 
were then intended to blind me, but which now 
are as clear as daylight. The following facts, 
which hare come to my recollection since the 
rendition of my testimony, maybe of interest: 

AmDATiT or Loins J. Wxichmanh. 

I onoe asked Mrs. Surratt what her son John 
had to do with Dr. Mudd's farm; why he made 
himself an agent for Booth (she herself had 
told me that Booth desired to purchase Mudd's 
farm). Her reply was, that *'Dr. Mudd and 
the people of Charles county had got tired of 
Booth, and that they hnd pushed him on John." 
Before the fourth of March, she was in the 
habit of remarking that ^^ something was going 
to happen to old Abe which would prevent him 
from taking his seat; that Gen. Lee was going 
to execute a movement which would startle the 
whoU worldJ^ What that movement was she 
never said. 

A few days after, I asked her why John 
brought such men as Herold and Atzerodt to 
the house, and associated with them? "0, 
John wishes to make use of them for his dirty 
work" was her reply. On my desiring to know 
what the dirty work was, she answered that 
^ John wanted them to clean his horses." He 
had two at that time. And once, when she sent 
me to Brooks, the stabler, to inquire about her 
son, she laughed, and remarked that "Brooks 
considered John Surratt, and Booth, and Her- 
old, and Atxerodt a party of young gamblers 
and sports, and that she wanted him to think 
so.'' Brooks has told me since the trial that 
such was actually the case, and that atone time 
he saw John H. Surratt with three one-hundred 
ioUar notes in his possession. 

When Richmond fell and Lee's army surren- 
dered, when Washington was illuminated, Mrs. 
Surratt closed her home and wept. Her house 
was gloomy and cheerless. To use her own ex- 
pression, it was " indicative of her feelings." 

On Good Friday I drove her into the country, 
ignorant of her purpose and intentions. AVe 
Btarted at about half-past two o c\oc\L\\i \li« af- 
ternoon. Before leaving, she had an. m\.«t'«\«ii 
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with John Wilkes Booth in the parlor. On the 
way down she was very lively and cheerful, 
taking the reins into her own hands several 
times, and urging on the steed. We halted 
once, and that was about three miles from 
Washington, when, observing that there were 
pickets along the road, she hailed an old farmer, 
and wanted to know if they would remain there 
all night. On being told that they were with- 
drawn at about eight o'clock in the evening, she 
said she " was glad to know it." On the re- 
turn, I chanced to make some remark about 
Booth, stating that he appeared to be without 
employment, and asking her when he was go- 
ing to act again. *< Booth is done acting," she 
said, *<and is going to New York very soon, 
never to return." Then turning round, she re- 
marked : " Yes, and Booth is craiy on one fub- 
ject, and I am going to give him a good scold- 
ing the next time I see him." What that '*one 
subject" was, Mrs. Surratt never mentioned 
to me. She was very anxious to be at home at 
nine o'clock, saying that she had made an en- 
gagement with some gentleman who was to 
meet her at that hour. I asked her if it was 
Booth. She answered neither yes nor no. 

When about a mile from the city, and having 
from the top of a hill caught a view of Wash- 
ington swimming in a flood of light, raising 
her hands, she said, " I am afraid all this re- 
joicing will be turned into mourning, and all 
this glory into sadness." I asked her what she 
meant She replied that after sunshine there 
was always a storm, and that the people were 
too proud and licentious, and that God would 
punish them. 

The gentleman whom she expected at nine 
o'clock on her return, called. It was, as I af- 
terward ascertained, Booth's last visit to Mrs. 
Surratt, and the third one on that day. She 
was alone with him for a few minutes in the 
parlor. I was in the dining room at the time, 
and as soon as I had taken tea, I repaired 
thither. Mrs. Surratt's former cheerfulness had 
left her. She was now very nervous, agitated 
and restless. On my asking her what was the 
matter, she replied that she was very nervous, 
and did not feel well. Then looking at me, ahe 
wanted to know which way the torchlight pro- 
cession was going that we had seen on the 
Avenue. I remarked that it was a procession 
of the arsenal employees, who were going to 
aerenade the President. She said thatshe would 
>2i^« \A Vaiw ^ %><a ^^ >R%a ^%t^ much interested 
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in it. Her nenrousness finally increased so 
much that she chased myself and the young 
ladies who were making a great deal of noise 
and laughter, to our respective rooms. 

When the detect! yes came, at three o'clock 
the next morning, I mppedat her door for per- 
mission to let them in. 

*^ For God's sake, let them come in I I expected 
the house to be searched," said she. 

When the detectives had gone, and when her 
daughter, almost frantic, cried out: 

*'0h, Ma! just think of that man's (John W. 
Booth) having been here an hour before^the as- 
sassination 1 I am afraid it will bring suspi- 
cion upon us." 

"Anna, come what will," she replied, "I am 
resigned. I think that J. Wilkes Booth was 
only an instrument in the hands of the Al- 
mighty to punish this proud and licentious 
people." 

LOUIS J. WEICHMANN. 

Sworn and subscribed before me this 11th day 
of August, 18C5. 

CHA8. E. PANCOAST, 

A.ldemutrL 



AFFIDAVIT CONCERNING CERTAIN STATE- 
MENTS MADE BY DR. SAM'L A. MUDD, 
SINCE HIS TRIAL. 

CaXP FbT, WABHUfOTOlTy D. C, 

AuffUit 22, 1866. 

Brio.-Gbn. Joseph Holt, 
•TiM^e Advocate Omeraij U. 8, A. : 

Sim — ^I am in receipt of your oommunication 
of this date, in which yon request information 
as regards the truthfulness of certain state- 
ments and confessions reported to have been 
made by Dr. Mudd while under my charge, en 
route to the Dry Tortugas. 



In reply, I haTe the honor to state that mj 
duties required me to be constantly with the 
prisoners, and during a conversation with 
Dr. Mudd, on the 22d of July, he confessed 
that he knew Booth when he came to his 
house with Herold, on the morning after the 
assassination of the President; that he had 
known Booth for some time, bntwas aftraid to 
tell of his having been at his house on the 15th 
of April, fearing that his own and the lives of 
his family would be endangered thereby. He 
also confessed that he was with Booth at the 
National Hotel on the evening referred to by 
Weiohmann in his testimony; that he came to 
Washington on that occasion to meet Booth, by 
appointment, who wished to be introduced te 
John Surratt; that when he and Booth were 
going to Mrs. Surratt's house to see John Sur* 
ratt, they met, on Seventh street, John Surratt, 
who was introduced to Booth, and they had a 
conversation of a private nature. I will here 
add that Dr. Mudd had with him a printed 
copy of the testimony pertaining to his trial, 
and I had, upon a number of occasions, re- 
ferred to the same. I will also state that this 
confession was voluntary, and made vrithoui 
solicitation, threat or promise, and was made 
after the destination of the prisoners was com- 
municated to them, which communication af- 
fected Dr. Mudd more than the rest; and he 
frequently exclaimed, **0h, there is now no 
no hope for me." " Oh, I oan not live in inch 
a place." 

Please acknowledge the receipt of this letter, 

I am, General, very respectfully. 

Tour obedient sen4nt, 
GEORGE W. DUTTON, 

OapL Cb. C, lOth Re^t V. R. C^eatridg Guard. 

Sworn and acknowledged at Washington, 
D. C, this 28d August, 1805, before me. 

G. C. THOMAS, 
Noittfy PubUe. 
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DIAGRAM OF THE STAGE. 

The aboTe is a diagram of the stage, with properties, as it stood at the time of the assas- 
sination. 

The number of persons required upon the stage during the performance is as follows: 19 
actors and actresses, 4 scene-shifLers, 1 stage carpenter, 1 assistant stage carpenter, 1 property 
man, 1 gas man, 1 (back) door-keeper, 1 prompter, making a total of 29 persons passing and 
repassing upon the stage and through the passages and green-room which connects with the 
stage bj the passage through which the assassin passed. 



A— "Aaa Trenchard," (Mr. Harry Hawk.) 

B— Miu Laura Keene. 

C— Mr. FVrguson. 

r>— dan Man. 

K-Stag** Manaeer, (Mr. Wright.) 

F— Mr. Wm. withers, Jr., (Leader of Orchestra.) 

1— Flmt icene. 
2— Second •* 
a— llox of President. 
4— Door to box. 
5— •• •• •» 

6^Rntrance to paaaago. 

7— First entrance to right. 

8-8econd " 

^Thlrd •• •• 

IO~Four(h " 
U—Bmek door to aU«f . 



12— Scenery In pile. 

l.T— Door to drcMing^rooms. 

14— Scenor)' in pile. 

15— (^vornor to gan-lights. 

l*v— Prom pterin di-slc. 

17— Scenery in pile. 

18— Center door in scone. 

19— Fence, with gate. 

20— Martln-houBe. 

2I-S4.t dairy, (12 ft. by 12 ft., 3 feet deep.) 

22-nench. 

23— Small table and two chairs. 

24— Covered stairway to basement. 

2&— Set piece, to maitk center door. 

2i^lIole in the wall, to fasten door, (3 ft. 6 in. flroa 

corner.) 
27— Torn place in carpet, (two feet firom lower box.) 



J 






J 





F. STff 

D 



^KALL£Y. 



£. STREET. 




D. STREET. 



k 

Co 



5; 

k 



r 



REFERENCES. 
B — Hemdon House. C — Vaoant lot oommuDicmting with the allej of the Theater. D — Alley 
eommunioating with F Street K — Alley by which Booth eicaped. X — ^Restaurants. 
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